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IHlanoeni yuacnuku Haykoeo-npaxmuyHoi Kongepenuyii!

CpboroJiHi, y HaJCKJIaJHUX YMOBaxX iCHyBaHHS Hailoi AjbMa Marep, Hayka, siK 1
paHile, € OAHUM 3 TOJOBHUX TMPIOPUTETIB AiSUIBHOCTI YHIBEPCHUTETY 1, 30Kpema,
opuangHoro (axynprery. TuMm Oinblie, 1O BUPIMICHHS AakKTyadbHUX MpoOsieM
IOpUINIHOT HAYKH, 3MIITHCHHS 1HTEICKTYJIbHOTO MOTEHITIATY CIIYKHUTh MOTATBIITIOMY
PO3BUTKY Ta 3MICTOBHOMY HANOBHEHHIO TPOIECY OCBITH, TOTIHOJECHHIO
IHHOBAI[IHHUX TIEPETBOPEHD Y cdepl MiArOTOBKH MPOodECiiHUX IOPUCTIB.

[lepexkonana, 1mo MU ¥ Hagadi poOMTHMEMO BCE MOXMIIMBE 3aiUIsl PO3KBITY
IOpUANYHOTO (akyiabTeTy CX1JHOYKpaiHCHKOTO HaIllOHAJIBLHOTO YHIBEPCUTETY 1IMEHI
Bonomuvmupa [lans ¥ BUKOHAHHS HAIIOTO TOJIOBHOTO OCBITSHCHKOTO 3aBIaHHSI —
MIATOTOBKM U1l YKpaiHM MaiOyTHIM mnpaBHUKIB. Hayka cboronmHi, ocoOiauBO
IOpUINYHA, CIIPOMOKHA MIATPUMATH Ta 3MIHUTH JKUTTS, 3aXUCTUTH TIpaBa JIOIUHY,
HaJaTH 1 MOKJIMBOCTI JIJIS TIpalll Ta TBOpYOCTi. OTKe, MU MAaeEMO PyXaTUCS HUISIXOM
1HHOBAIIHHOT'O HAYKOBOTO TOIIYKY.

baxxaio BciM y4yacHUKaM KOH(EpEeHIi HacHard, TBOPUOTO HATXHEHHS,
HayKOBHUX TOIIYKiB!

3 nosazorw
0eKaH 10pududHo20 haxynomenty
CHY im. B /lana 0. C. Apcenmuesa



CEKIIIA 1
EBPOIIEHCHKI TEH/IEHIII PO3BUTKY BITYI3HAHOI' O
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RELATIONS BETWEEN CANADA AND UKRAINE

On December 2, 1991, Canada became the first Western country to recognize
Ukraine's independence. On January 27, 1992 it established diplomatic relations with
Ukraine.

Canada and Ukraine maintain close bilateral relations. Historical ties of
friendship brought by generations of Ukrainian immigrants to Canada are reinforced
by shared values and interest of high quality, balanced and mutually beneficial
partnership in the XXI century. Canada continues to support Ukraine's development
and strengthen the importance of our bilateral cooperation to ensure stability and
prosperity in the world.

Canada and Ukraine cooperate in the number of international organizations
including the United Nations (UN), the Organization for Security and Cooperation in
Europe (OSCE) and the International Organization of La Francophonie. Regarding
defence issues, Canada supports a special partnership between Ukraine and NATO,
organizing language courses, training programs on leadership and Ukrainian
peacekeeping operations for military and civilian personnel. Ukraine is the third
largest member of the Canadian Military Training and Cooperation Program.

Canada and Ukraine signed a Foreign Investment Promotion and Protection
Agreement in 1995, a Convention for the Avoidance of Double Taxation in 1996 and
an Air Transport Agreement in 1999, amended in 2014. The conclusion of
negotiations of a Free Trade Agreement (CUFTA) between Canada and Ukraine was
announced during a visit to Canada by Prime Minister Yatsenyuk in July 2015.

In 2014, bilateral merchandise trade between Canada and Ukraine decreased to
$244 million, compared to $322 million in 2013. Canada’s 2014 merchandise exports
totalled $145 million, down from $210 million in 2013. Top exports included mineral
fuels and oils, fish and seafood, pharmaceuticals, meat and machinery. Canada’s
merchandise imports dropped from $113 million in 2013 to $99 million in 2014, with
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top imports consisting of mineral fuels and oils, iron and steel products, fertilizers,
and woven apparel.

While bilateral commercial relations are good, there is much room to expand
commercial relations between Canada and Ukraine. Ukraine continues to be a
promising market for agricultural products, fish, and seafood. Given Ukraine’s
significant unconventional oil and gas deposits, there is increased interest in these
sectors as well. In addition, Ukrainian students continue to come to Canada to study
at Canadian universities.

Since the beginning of the crisis in Ukraine in November 2013, Canada has
been at the forefront of the international community’s support to the Ukrainian
people — in their initial fight for democracy and reform under the Yanukovych
regime, in their efforts to resist Russia’s illegal annexation of Crimea and support for
separatists in eastern Ukraine, and in their government’s ongoing and important
reform efforts.

In coordination with partners and allies, Canada has imposed sanctions against
more than 270 Russian and Ukrainian individuals and entities. Since January 2014,
Canada has also announced more than $700 million in much-needed assistance to
Ukraine, including $400 million in low interest loans to help Ukraine stabilize its
economy and over $240 million in bilateral development assistance focusing on
democracy, the rule of law, and sustainable economic growth. Canada sent
approximately 300 observers each to monitor the May 2014 Presidential elections and
the October 2014 parliamentary elections. Canada is also deploying 25 monitors to
the OSCE Special Monitoring Mission to Ukraine. In terms of bilateral security
support to Ukraine, Canada has contributed over $16 million in non-lethal military
equipment to Ukraine’s armed forces. In addition, we have deployed approximately
200 Canadian Armed Forces personnel to Ukraine until March 31, 2017, to develop
and deliver training and capacity-building programmes for the Ukrainian forces.
Canada has also contributed $1M to the NATO Trust Funds for Ukraine.

Canada is a leading partner for Ukraine in the following areas: democracy and
governance, macroeconomic and financial sector management, civil society
development, prevention of human trafficking, legal, law enforcement and judicial
reform, agriculture, decentralization and local economic development, SME
development, media freedom, and the promotion and protection of human rights,
including religious freedom. In addition to contributing to numerous bilateral and
multilateral electoral observation missions, Canada has consistently supported
electoral system capacity-building in Ukraine.
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CANADIAN PARLIAMENTARY SYSTEM

Parliament of Canada has three parts: the Monarch (Head of State, represented
by the Governor General), the Senate and the House of Commons. These three parts
work together to decide on policies and laws and examine the pressing issues of the
day.

Although the Head of State in Canada is Queen Elizabeth Il, her powers are
defined and restricted by the Constitution. This system is known as constitutional
monarchy. The functions of the Monarch are generally carried out by her
representative, the Governor General.

The Governor General has the following roles and responsibilities: representing
the Monarch in Canada, performing duties outlined in the Constitution, promoting
Canadian sovereignty, serving as Canada’s Commander-in-Chief, celebrating
excellence through the presentation of orders, decorations and medals, granting coats
of arms through the Canadian Heraldic Authority, promoting national identity, unity
and moral leadership.

Canada has a bicameral parliamentary system. That means that there are two
separate Chambers, each housing its own separate group of parliamentarians: the
Senate and the House of Commons.

Senators are appointed by the Governor General on the Prime Minister’s
recommendation. The formula for the number and distribution of Senators was
written into the Constitution. In 1867, the Senate started with 72 members, but this
increased as the country’s population and geography grew. In 2009, the number of
seats in the Senate was 105. A Senator must be at least 30 years old and must retire
on his or her 75th birthday.

The Senate has an important role in the law-making process: it reviews and
debates bills proposed by both Chambers. Although Senators usually consider bills

proposed by the House of Commons, they also suggest new bills (but these bills
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cannot be about spending public money or creating taxes). Bills must pass through
both Chambers — the Senate and the House of Commons — and be given Royal
Assent before becoming law. All debates that take place in the Senate are recorded
and published in both official languages. In addition, Senators present petitions, table
documents, discuss committee reports and make statements in the Chamber.

The House of Commons is the elected law-making body in Parliament.
Members of Parliament are elected to the House of Commons from 338 areas, called
ridings, which are determined by population. In the House of Commons Chamber,
politicians from the same party normally sit together. The governing party sits to the
right of the Speaker of the House of Commons. The Official Opposition sits directly
opposite the government. Where the members of the other opposition parties sit
depends on the number of Members of Parliament elected from each party.

The work of Members of Parliament in the Chamber includes reviewing and
debating new bills that affect all Canadians. It also includes taking part in question
period, making statements about important events and issues from the riding, raising
issues and presenting recommendations and reports.

Usually it is the Government that introduces bills, but Opposition and individual
Members of Parliament can also introduce new bills (called Private Member’s bills),
so long as the bills do not involve taxes. The House is also where the budget
estimates for each ministry or area of government services are debated and passed.

In Canada, the leader of the political party that wins the most seats in the House
of Commons becomes Prime Minister. The Prime Minister is usually a Member of
Parliament who, after winning the election, is officially sworn in by the Governor
General. Justin Trudeau is Canada’s 23rd Prime Minister. He was sworn in on
November 4, 2015, with an equal number of men and women in Cabinet — a first in
Canada’s history.
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Mapmunoea JI.B.

cmapuiuti 8UKIA0ay

Kagheopu 20cnooapcbkoeo npasa
ropuduynozo gaxynememy CHY im. B. [lansa

YIOCKOHAJIEHHSI HOPMATUBHO-IIPABOBOI'O BA3BUCY TA
METOJIB JEPKABHOI HIATPUMKH 3EPHOBUPOBHUIITBA B
YKPAIHI

BupoOGHUIITBO 3epHa € CTpaTEeriuHO BaXJIMBOIO Tally3310, OCKUIBKHU BiJl ii CTAIoro
PO3BUTKY 3aJI€KUTh pIBEHb I[IH HAa OCHOBHI BHWAM TNPOJOBOJBLCTBA, pPIBEHb
MPOJOBOJIBYUOT T €KOJOTTYHOI O€3MeKH, TOXOAH K CLIBIOCIITOBAPOBUPOOHHUKIB TaK 1
Kpaian B 1imomy. Came TOMy OAHIM 3 HaWBaKIMBINIUX MHATaHb, 110 BUHHUKAIOTH B
MpoIlecl peaiti3allii Takoro 3aBJAaHHS € YAOCKOHAJEHHS HOPMAaTHUBHO-TIPABOBOIO
0a3ucy mpoueciB 3 BUPOOHHUIITBA, peani3alli Ta nepepoOku 3epHa B YkpaiHi. [lpu
IIbOMY B paMKax €BPOIHTETPaIIHHOTO KypCy HAIIO1 JIepKaBU aKTyallbHUM MTUTAHHSIM
CTa€ y3roJP)KEHHS HOPM HalllOHAJBHOTO 3aKOHOJABCTBA 3 MIXHAPOJHUMH, a TaKOK
Meperyisiy] MPIOPUTETIB 1 METOJIB JEPKABHOI MIATPUMKU 3€PHOBUPOOHMIITBA B
VYkpaiHi.

MeTor AOCHIIPKEHHS € JOCHIIKEHHSI KoJia MPOOJIEMHUX MUTaHb BITYU3HSIHOTO
3aKOHOJIABCTBA, IO PErJIaMEHTYyE JIepKaBHY MIATPUMKY BHUPOOHHMKIB 3€pHa B
VYKpaiHi, Ta BHU3HAUYEHHS OCHOBHUX HAIPSMKIB Ta METOJIB YAOCKOHAJIIEHHS L€l
MIITPUMKH.

[IpaBoBe peryntoBaHHS JACPXKABHOI MIATPUMKH 3€PHOBHPOOHHIITBA B YKpaiHi
3MIMCHIOIOTHh JIBA OCHOBHUX 3akoHa YkpaiHnu, a came: «IIpo mepxkaBHy MiATPUMKY
clIbCchbKOTO rocnogapcTBa Ykpainm» [1], « TIpo 3epHO Ta pHHOK 3epHa B YKpaiHi»
[2]. Kpim Toro, Posmopsypkennsm  KMY  Big  17.10.2013  Ne806-p
OynocxBaneHOCTpaTerito PO3BUTKY arpapHoro cekropy Ha mepiog ao 2020 poky
(mam — Crpareris) [3].

OcHoBHinonoxenuss 1iei  Ctparerii  BIANOBINAIOTh Ta Y3TOKYIOThCS 3
nporpamoro pedopmu CrinpHoi arpapuoi nomituku (CAIl) wa nepion 2014 — 2020
pp. [4] B yacTuHi:

- TPIOPUTETY CIIBCHKOTO PO3BUTKY MUISXOM OpIl€HTAIli TOJMITUKH Ha:
COLIIOEKOHOMIYHUN PO3BUTOK Tpomaja; €(PEeKTUBHOIO BUKOPUCTAHHS JIOKAIbHHUX
pecypciB s 30epeKeHHsS] €KOCUCTEM Ta TOTEPEKCHHS] HETaTUBHUX PU3HKIB 3MiHU
KJIIMaTy; BIPOBA/PKEHHS 1HHOBAIlll B CUIBCHKIM €KOHOMII;  ITiJBUILICHHS
KOHKYPEHTOCTIPOMOXKHOCTI (hepMepiB Ta iX 3allydeHHs 10 JIAHIIOTIB JIOAAHOI
BapTOCTI.



- CTUMYJIOBAaHHA PO3BUTKY NapTHEPCHKUX CTOCYHKIB 13 MEpPEepOOHUMHU
OiAOPUEMCTBAMU Ta TapaHTyBaHHA © 3aXHUCT TMPaB CUIbCHKOTOCIOJAPChKUX
BUPOOHUKIB IITXOM PO3BUTKY MPOdeCiitHUX Ta HEYPSIOBUX OpraHizaliii.

- COpUSHHS auBepcudikallii 3aiHATOCTI B CUIBCHKINA MICIIEBOCTI (arpapHoi 1 He
arpapHofi), 1o 3a0e3neayBaTuMe 3pOCTaHHS CUTHCHKOT €eKOHOMIKH.

B pamkax edexTuBHOT peamizallii OCHOBHHMX MOJ0XeHb CTpaTerii HEOOX1IHO
NEPETJISIHYTH Ta YAOCKOHAIMTH HOPMATHBHO-TIPaBOBU Oa3zuc Ta/abo Jesiki METOAM
JepaBHOI MiITPUMKH 3€pPHOBUPOOHUIITBA B YKpaiHi 32 TAKUMHU HaNPSIMKaMHU:

1. [inoBe perymoBaHHd. - Cyms npobOiemu. 3 MOMEHTY yXBaJleHHS 3aKOHY
VYkpainu ««lIpo nepkaBHy MiATPUMKY CUIBCBKOTO TocmoaapcTBa Ykpainu» (3 2004
POKYy) JE€p’KaBHE IIIHOBE PEryjlOBaHHS Ha 3€PHOBI 3AIMCHIOBAIOCS MLISXOM
BCTAHOBJICHHSI MiHIMAJIbHUX 3aKYIIBEJIbHUX IIiH (200 3acTaBHUX IliH). 3aCTaBHI IIHA
Ha 3€pHO - 1I€ MIHIMAJIbHI I[1HH, SIK1 3a0€e3MeuyBaii BIAMKOIYBaHHS IMPOTHO30BAHOI
HOPMATHBHOI COOIBapTOCTI 3€pHA Ta MIHIMAJIbHUI MPUOYTOK HOro BUPOOHUKAM,
HEOOXITHUM JJI1 MPOCTOrO BIATBOpeHHS BUpoOHuLTBa. [Ipote y 2005 porui 3 MeToro
3MIMCHEHHS OUIBII €(PEeKTUBHOI JEp>KAaBHOI I[IHOBOI TMOJITUKA OYJ0 CTBOPEHO
Arpapauii ¢onn VYkpainu. CyTh NOBHOBaxkeHb ArpapHoro ¢oHay y cdepi
L[IHOYTBOPEHHSI Ta LIHOPETYJIIOBAaHHS HA 3€pHO MOJISITa€ y HACTYIMHOMY: CIIOYAaTKy
BCTAHOBIIIOIOTHCS MiHIMaJIbHI T4 MAKCUMAaJIbHI LIHA Ha 3€pHO, NOTIM KOJH (haKTHYHA
PUHKOBA 1IHA NepedyBae MK MIHIMAJIBHUM 1 MaKCUMaJIbHUM 3HAYEHHSIM, HA PUHKY
B1I0YBa€ThCSl MPOIIEC BUILHOIO I[IHOYTBOPEHHS 0€3 OyAb-SKOr0 BTPY4YaHHS 3 OOKY
nep>xaBu B 0oco01 ArpapHoro ¢ouay. Konu x daktuyna 1iHa crae Ha 5—20 % BuUIoro
3a BCTAaHOBJICHHM MaKCUMaJbHUNA a00 HIDKUOI Bl MIHIMaJIbHO BCTAaHOBJIEHOTO
piBHSI, ArpapHuii (QOHI BIANMOBITHO BIAETHCA JO TOBApHUX a00 (iHAHCOBUX
MeXaHI3MIB 1HTepBeHIli. Skmo x dakTruuHa 1iHa OuUThln HiK Ha 20 % mnepeBuiye
MaKCUMaJbHO BCTaHOBJICHWM pIBEHb a00 € MEHIIOI0 MIiHIMAJIbHO BCTaHOBJIEHOTO
piBHs, ArpapHuil (OHA NPUNUHSAE TOPTU HA OPraHi30BAHOMY PHUHKY 1 BBOJHUTH
aJMIHICTpaTUBHE PETyJIIOBaHHSA LiH [5, ¢ 203].

[Ipore MexaHI3M MIATPUMKH LIHM LUISXOM 3/1MCHEHHS 1HTEPBEHIIN OKa3aBcs
Hee(DEeKTUBHUM 3 TOYKH 30pYy MIATPUMKH JOXOJIB TOBapOBUPOOHUKIB. BomHouac
3aCTOCYBaHHS I1HTEPBEHIIIH HHUX 3aXOJiB 3 OOKy Jep)KaBHUX OIEpPaTOpPIB 3€pHA
MOKa3aJi0 iX HU3bKY €(EKTUBHICTh Ta BHUCOKE 1 MPAKTUYHO HE BUKOHYBAaHE
HaBaHTaXXEHHS Ha Jiep)KaBHUH Or0/KeT [5, ¢ 204].

Ilpono3uyii: B paMKax UbOT0 HAINPSIMKY JOPEYHO IMOBEPHYTUCSA N0 IPOLEAYP
BUKOPUCTAHHS 3aCTaBHUX I[IH HAa 3€pHO JUIsi HOTrO BUPOOHHUKIB, IO JOTIOMOXE
OCTAHHIM TPU HAUTIpIIINA LIHOBIM CUTYyaIllll HA 3€pPHOBI BIIIIKOAYBAaTU COOIBapTICThH
MPOJIYKITii Ta MiHIMAJIbHUM PIBEHh PEHTA0CIHHOCTI.

2. CyOcuaii Tta portamii Ha BUPOOHUIITBO Ta TpuadaHHS pecypciB. Cyms
npoonemu. Ilounnaroun 3 2006 poxky HajgaHHS NOTaIlli Ha BUPOOHUIITBO 3€pHA
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3MIMCHIOBAJIOCh y BUIISAI TorekTapHux matexiB. Ilo60 orpumarm Taki morarii
BUPOOHUKM 3€pHA MOBUHHI OyJM HaAaTH JI0 PEriOHAJbHUX YIPaBIiHb CUIBCHKOTO
rocrnofapcTBa npu MiHArpomogiTUKA psAll JOKYMEHTIB — aKTiB MPO BUKOPHUCTAHHS
MIHEpaJIbHUX, OPTraHIYHUX JOOPHUB, OTPYTOXIMIKATIB, repOilly/IiB, HACIHHS TOIIO. A
caM TIpolleC HaJaHHS TaKWX JOTamii pernimamenTyBaBcsi [loctanoBoro KMV Bim 21
mrotoro 2007 p. Ne 256 [6]. [IpoTe HagaHHS Takoi qOTallli HE MPU3BEJIO IO CYTTEBOTO
3017bIIEHHS MPUOYTKOBOCTI MIANPUEMCTB — BUPOOHUKIB 3€pHA, MOJIMIICHHS
€KOJIOTTYHOTO CTaHy IPYHTIB Ta YCYHEHHS 0€3pO0ITTs Ha Celi.

Ilponosuyii: 3 MeTOI0 ajanTallii HaIlOHAJILHOTO HOPM HAIIOHAJIBHOTO
3aKoHOJaBcTBa 10 BuUMor €C, BapTO Ha 3aKOHOJABUYOMY PIBHI 3aKpINUTH TaKUl
MEXaHI3M HajaHHsA ¢depMepaMm JOTalid, SKU BCTAHOBIIOBAaB BHUMOTH II0/I0
J0Jep>KaHHSI €KOJIOTIYHUX BUMOT /10 BUPOOHUIITBA, BPaXOBYBaB KIJIBbKICTH POOOUUX
MICIIb, 10 HaJalThbcs (PepMepaMu — BUPOOHUKAMM 3€pHA, & TAKOX BUMOTHU IIOJ0
SKICHUX XapaKTePUCTUK 3EPHOBHX, HA BUPOITYBAHHS SIKHUX OTPUMYETHCS JOTAIIis.

3. ®i”aHcoBO-KpeauTHa miaTpumka. Cyms npobremu. DiHAHCOBO-KpEIUTHA
MIITPUMKA 36pHO BUPOOHUKIB B YKpaiHi 3/IIHCHIOETHCS 3 OOKY JIepKaBU y HaJlaHHI iM
(1HAaHCOBOI JOMOMOTH 3a paxyHOK OIO/DKETHHX KOIITIB. Taka MiATpUMKa
3MIIMCHIOETHCS Yepe3 MeBHI BUJIU IUTHOBUX TporpaMm (YacTkoBa KOMIIEHCAIISl CTaBKU
3a KpeIUTaMu KOMEPIIHHUX OaHKIB, IO HAJAIOThCS CUIBCHKOTOCIOAAPCHKUM
TOBAPOBUPOOHUKAM i1 TPOBEACHHS IOJILOBUX POOIT, YaCTKOBE BIJAIIKOMTYBaHHS
BAPTOCTI NPHUAOAHOT TEXHIKH, MIHEpaJbHUX JOOPHUB, CIHOXKHUTOI €JIEeKTPOEHeprii
tomo). KinbKicTh TaKuX Mporpam JOCUThH BEIHMKA, MPOTE €(PEKTUBHICTD iX peanizamii
Hu3bKa. [IpruurHaMu MBOTO y OLIBIIOCTI BUIMMAJAKIB € ACHIIUT OFOIKETHUX KOIITIB,
IOpIYHE 3MEHIICHHS JIepKaBOI0 OOCATIB (piHAHCYBAaHHS Ha MPOBEACHHS TaKHX
mporpam, JTUCIPOTOpIIii y (iHAHCYBaHHI OKPEMUX PET1OHIB, HEAOCTATHS MPO30PICTh
CXeMH HadaHHSA (iHAHCOBOi JOMOMOTHM BHACTIJOK YOro 3HAYHA KUIBKICTh
CLIBIOCIITOBAPOBUPOOHUKIB, 1110 PEATBHO MOTPEOYIOTH AOMOMOTY, 3aJUIIAETHCS 11032
yBaroxo JepKaBu TOIIO.

IIpono3uyii: HEOOX1THO HA 3aKOHOJABYOMY PIBHI CIPOCTUTH MEXaH13M HaJaHHS
(h1HAHCOBO-KPEIUTHOI JIOTIOMOTH — 3MEHIIUTH KIJIBKICTh JOKYMEHTIB, 110 HEOOX1THO
HaJaBaTy JJIsi OTpUMaHHS (DIHAHCOBOI JTOMOMOTH, MPOBOJUTH 3aCiIaHHS KOMICIH
MiHarpomnomTHKY Ta 00JJACHUX aaMIHICTpAIlii, 10 BUHOCSITH PIIIICHHS MPO HaJaHHS
JIOTIOMOTH, Y BIAKPUTOMY PEXHUMi, YJAOCKOHAIUTH CHUCTEMY 1H(OpPMAIIHHOTO
OTOBIILIEHHS arpapiiB Npo AepskKaHi mporpamMu (GiHaHCOBO-KPEAUTHOI JOMOMOTH.

Takum ymHOM, B TPOIEC] YAOCKOHAJICHHS HOPMATUBHO-TIPABOBOTO IMOJS Ta
METO/IB JEP>KaBHOI MIATPUMKHN 3€PHOBUPOOHUIITBA B YKpAiHI OKPIM BKa3aHUX BUILIE
MIPOTIO3MIII JIOIIPHO TaKOoX OpaTH 3a OpPIEHTHP HACTYIHI HampsMku CHuUTbHOT
arpapsoi nomituku Ha 2014 — 2020 poxu:
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* mepexia 10 MmpsAMOI MIATPUMKU CUIBCHKOTOCHOJIAPCHKUX TOBAPOBHPOOHUKIB,
CIPSIMOBAHO1 Ha CTBOpPEHHSI KOHKYPEHTHOTO CepeloBHUIIA y
CLIBCHKOTOCTIOIAPCHKOMY BUPOOHUIITBI, & TAKOXK MOCHIJICHHS €KOJIOTTYHOI OE3MEeKH 3a
paxyHOK BIJIMOBU BIiJl MOHOKYJbTYpU TOCHOJAPIOBAHHS, IO CTUMYJIIOETHCS
BUPOOHUYHMMHU CyOCHIISIMU;

* PO3LIUMPEHHS MPOTpaM MIATPUMKH CUIBCBKOTO PO3BHUTKY, IWBEpCHQIKaLii
JOXOJIIB y CIIBCHKIM MICIEBOCTI 3a paxyHOK KOOIepalii, MOJIMIICHHS SKOCTI
arpapHoi MpOAYyKIi Ta 11 MapKeTUHTY, AOTPUMaHHA OAa30BHX CTAaHIAPTIB 3aXHUCTY
HABKOJIMIITHBOTO CEPe/IOBUIIA, HABYAHHS HOBUM TEXHOJIOTISIM, JOIMOMOIa MOJIOJIUM
dhepmepam;

* BUJUICHHS IIIJIbOBUX CYOCHJIIM Ha PO3BUTOK JCMPECHBHUX 30H, SKI
XapaKTEePU3yIOTHCSI MEHII BUTITHUMHU €KOHOMIYHHMH Ta COIIaIbHUMH YMOBAaMHU AJIs
PO3BUTKY CLIBCHKOTOCIOAAPCHKOTO BUPOOHUIITBA, A00 0OMEXKEHHS MOr0o Ha KOPUCTh
30epekeHHsT HaBKOJIMIITHOTO CEPEIOBHUIINA,

* 3aMPOBAKEHHS [IUIHOBOI MITPUMKHU CHEIIAIbHUX 3aXO0JiB arpoeKOJIOrYHOTO
CHpSMYBaHHS B IPOLEC] BUPOOHUIITBA CLIILCHKOTOCIIOAPCHKOT MPOTYKIII.

Jimepamypa:

1. 3akoH Ykpainu "lIpo nep:kaBHy MIATPUMKY CLIBCBKOTO FOCHOJAPCTBA
VYxpaian" Big 24.06.2004 p. Ne 1877-1V /] Bigomocti BepxoBHoi Pamu Ykpainu. —
2004.- N 49. - Ct. 527.

2. 3akoH Ykpainu "IIpo 3epHo Ta puHOK 3epHa B Ykpaini" Big 4.07.2002 p.
N 37-1V /] Binomocrti Bepxosnoi Panu Ykpainu. — 2002.- N 35. - Cr. 258.

3. Posnopsymxennsim KMV Big 17.10.2013 Ne806-p «IIpo cxBasieHHs
Crparerii po3BUTKY arpapHOro CEKTOpYy eKoHOMiku Ha mepiox g0 2020 poky» //
[EnextpoHHuMit pecypc]. — Pexum JOCTYIY:
http://zakon4.rada.gov.ua/laws/show/806-2013-%D1%80

4, Cninbna arpapHa nomituka (CAII) wa mepiom 2014 — 2020 pp //

[Enextponnuii pecypc]. — Pexum pocrymy: http://www.amdi.org.ua’home/amdi-
news/21-news/300-the-main-priorities-of-the-common-agricultural-policy-cap-of-
the-eu.html

d. borman A. Illomo mpaBoBHUX acmekTiB BUPOOHHUIITBA 3epHa B YKpaiHi
MOPIBHSHO 3 BUMOT'aMH 3aKOHOJABCTBa €Bpomneiicbkoro cotosy / A. bornaun // ITIPABO
YKPAIHU. - 2009. - Ne 11. — C. 201-206

6. [ToctanoBa KMV Big 21 motoro 2007 p. Ne 256 // [Enextponnwmii
pecypc]. — Pexum moctymy: http://zakon4.rada.gov.ua/laws/show/256-2007-
%D0%BF
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TI'ycenwvnixkoe /Imumpo,

cmyoeum epynu FOI-321

ropuouyroeo gaxynememy CHY im. B. Jlans;
Komoea JI.B.,

K.10.H., 0oyenm Kagheopu npaso3Hascmea
ropuouynoeo gaxyrememy CHY im. B. Jlans

MMPOBJIEMH PO3POBKHU YHIBEPCAJIBHOI'O MI’KHAPO/IHOI'O
JIOTOBOPY Y C®EPI 3ABE3NEYEHHSA IHOOPMAIINHOI BE3IEKH

Po3pobka momniTuko-nipaBoBOi  0a3uW  CHIBpPOOITHHMIITBA B  3a0e3IEUeHHI
MDKHApOAHO! 1HpopMaIiiiHOi Oe3neku MPOXOAUTh BKpall CKiIaaHO. MiKHapoaHe
CIIBTOBAPUCTBO CTUKAETHCS 3 MOCTIHHOIO MPOOIEMOI0-PO3OIKHICTIO IHTEPECIB KpaiH
B MNUTaHHAX Koaudikamii JisyibHOCTI B iHQopMariiiHiii  cdepi, ska cTana
HaBaXJIUBIIIO cPeporo 3a0e3neUeHHs HAIllOHAIBHOI Ta MIXKHAPOAHOI O€3MeKH 1 B
IbOMY CEHCI JIy>Ke 3HAUYIIOI0 TaTy3310 B3a€EMUH MK KpaiHAMHU.

[Ipore pobGoTa Ham JOMOBJIEHOCTSAMH TMOCTIHHO TpuBae.KoxkeH HacTymHMiA
JOKYMEHT CHHUpaeTbca Ha mnonepennil. [lapanenbHo po3poOstOTECA 3aralibHi
MPUHLIUNN TISUTBHOCTI IEpKaB y BIAMOBIIHUX 00JIaCcTSIX. Y BUMAAKAX, KOJIHU JOCSATTH
3roJiM 100 OOOB’SI3KOBUX HOPM BUSIBIISIETHCS CKJIAJIHO, 3HAXOJATHCS 1HIN, MEHII
3000B'13y104l 1 TOMY OUTbII NPUUHATHI (POPMH PETYIIOBAHHS: KOJAEKCU MOBEIIHKH
(Hanpuxnan, nsis 3arno0iraHds MOMIMPEHHIO OATICTUYHHUX PAKET); KEPIBHI MPUHLUIIN
(manmpuknan, mpaBwia, IO MOyOdiKyloTbess ['pymoro siiepHUX MOCTAYalbHHKIB);
MEMOpaHAyMU TpO Hamipu (K 1€ BiIOyBaeThcsi B cdepl HEPO3MOBCIOIKEHHS
PAKETHUX TEXHOJIOTIN).

Ili koMIpoMmicH OpIEHTOBaHI B JESIKUX BUITQJKaX Ha JOCATHEHHS FOPHIUIHO
3000B'13yt0unX JOMOBJIEHOCTEH. Taki TUOM JOKYMEHTIB MOXHa Oyno O
BUKOPUCTOBYBaTH SIK OCHOBY I MailOyTHBOI YHIBEpCaJIbHOI MIXKHAPOAHOI
Konsentrii. OCHOBOIO Takoro peXuMy MO0 O CTaTW 3arajbHE 3000B'S3aHHS HE
BJIaBaTHCs 0 il B i1H(pOpMaliifHOMY TpocTopi. MoBa, TakMM YHHOM, Wae PO
BIJIMOBY BIJ [iii, METOI0 SKHUX CIY)XHUTh HAHECEHHs 30WUTKYy I1H(OpMaIIiHUM
cUcTeMaM, TIpoliecaM 1 pecypcam 1HIIOI Jep)KaBU 3 METOK MIIPUBY MOJITHYHOT,
€KOHOMIYHO1 1 COIiaJIbHOI CHCTEM Uepe3 TICUXOJOTIYHNN TUCK Ha HaceeHHs [3].

Po3pobOka 1 HacTynHe OpUMHSATTS YyHIBepcalbHOI MixkHapoaHoi KoHBeHIi B
ctepi iHbOpMaIliiHOI Oe3neKkr HEOoOX1IHA 3 TAKUX TPUYMH:

[To-mepmie, MAisANBHICTH, CHOpsSMOBaHAa Ha 3a0e3MedyeHHs O€3MeKH KOXKHOI
JIep>KaBH, Tiepeadavae BCTAHOBJICHHS MIEBHUX OOMEXEHBb B PI3HUX 00JACTIX, B TOMY
gucii B cdepi oOMiHy iHpopMalli€r, pyxy 1HQOpMaIiiHUX MOTOKIB, B cdepl mpas
IpOMaJIsSiH BUIBHO IITyKaTH, OJIEP>KYBaTH, MOMIUPIOBATH 1H(pOopMaIliro. Tak Harpukias,
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ct. 19 IlakTy mpo rpoMansHChKI 1 MHOMITHYHI mpaBa 1966 p. mependadae, 10
KOPUCTYBaHHS IpaBaMH BUIbHO IIyKaTH, OTPUMYBATH, PO3MOBCIOIKYBATU
iHpopMmariito Moxke OyTH OOMekKeHe 3aKOHOM IS OXOPOHM JEep)KaBHOI Oe3MeKH,
IPOMAJICKKOT0 TOPSAJIKY, 370pOB'S Y MOPAJIBbHOCTI HACENEeHHA. [HIIMMU cloBamH,
BIJITTOBI/IHI TIpaBa MOXXYTh OyTH OOMEXEH1 HAI[IOHAJILHUM 3aKOHOJABCTBOM KOXKHOI
AepKaBH, MO0 HE CYNEpeywm MiKHapomHoMmy mpaBy [2]. Takum umHOM, MOXKE
CKJIACTHCS CHUTYyallis, MpHU SKif pi3HI JAepkaBH OyayTb HEOJHAKOBO BHPILIYyBAaTH
nuTaHHs 3a0e3nedeHHs iH(opmaliifHOi Oe3Mekr B CBOEMY HallIOHAIBHOMY
3aKOHOJIAaBCTBI, IO MOXE IMPUBECTH 1O BUHHUKHEHHS CEPUO3HUX MEPEIIKo] MAJis
PO3BUTKY BIIHOCHMH B MDKHapoaHOMYy iHGopmaliiiHoMmy mnpoctopi. 1106 yHUKHYTH
noai0HO1 cuTyarllii, HeoOX11Ha Po3poOKa yHIBEpPCATILHOTO MIXKHAPOJIHOTO JOTOBOPY Y
cdepi iHDopMaItiiHOT Oe3MeKH.

[lo-npyre, NpUIHATTS YHIBEPCAJIBbHOTO MIXHAPOAHOTO JOTOBOPY B cdepi
3abe3neueHHs 1H(MopMaliitHoi Oe3meku HeoOXiHI JJii BUPOOJICHHS €IUHUX
BHU3HAYEHb Yy c(epl 3a0e3nedeHHs iHPOpMaIliitHOI Oe3MeKn IK OCHOBH MIKHAPOJIHO-
IIPABOBOI'0 PETYJIIOBAHHS.

[To-TpeTe, po3poOKka 1 MPUHHATTS YHIBEPCAIBHOTO MIKHAPOAHOI'O J0rOBOpPY B
cthepi 3abe3nedeHHs 1HQopMariitHOT Oe3MeKn HeOOXiTHO 3 METOI BiIpaIlfOBaHHS
MEXaHI3My CHIBIIpall Jep>kKaB, MEpIl 3a BCE Il BCTAHOBIICHHA J Kepesa Haramuy,
00poTHOHU 3 IHPOPMALIIITHIM TEPOPU3MOM 1 1H(HOPMAIIITHOT 37TOYMHHICTIO.

[lo-ueTBepre, po3poOKa 1 MPUKUHATTS yHIBEPCAIBHOI MIXKHAPOAHOI JOTOBOPY B
chepi 3abesneueHHs 1H(POpMaIiitHOT OE3MEKU TMOCITY>KaTh BUPINIEHHIO OCHOBHHUX
MDKHApOJIHO-TIPABOBUX ~ MPOOJEM, BHUKIMKAHUX  PO3BUTKOM  1H(MOpMAIIHHUX
TEXHOJIOT1M 1 iX BUKOPHCTAHHSIM B IUISX, SIKI € 3arpo3010 iH(QOpMaIliifHOi Oe3meKu
nepxau. Lli muTaHHsS TOB'SI3aHI Hacammepen 13 CHIBBIIHOMICHHSM JEp>KaBHOTO
CYBEpEHITETY 1 TpPaHCKOPJOHHOTO XapakTepy I1HQOpMaIiiHUX MEPexK, 3
KBaniQikalie 1HPOPMaLIMHOrO Hanaay, 3 BU3HAYEHHSAM XapaKTepy BIANOBIIEH Ha
BHUIIIC ONKCAaH] HaIaIH.

[To-n'siTe, po3poOka 1 TPUUHATTS YHIBEPCATIBHOIO MI)KHAPOJHOTO JIOTOBOPY B
chepi 3abe3nedcHHs 1HGOPMAIIMHOI O€3MEeKH JO3BOJATH BHUPIINIYBATH MUTAHHS
IOPUCIUKINI Ta HaJaHHS MPaBOBOi JOMOMOTH B cdepi 60poThOH 3 1HPOpPMALIHHUM
TEPOPU3MOM 1 IHPOPMAIIIHHOIO 3TTOYUHHICTIO.

JUis  CTBOpEHHS  YHIBEpCaJbHOIO  MEXaHI3My CIUJIBHOTO  pearyBaHHS
MIKHApOJIHOT TPOMAJChKOCTI Ha 3arpo3u B 00JacTi MIKHApOAHOI 1H(POpMaLiiHOT
Oe3MeKu, a TakoX A PO3BUTKY MIKHAPOJHOI B3a€MOJIIi, MO0 3amoOiraHHs Ta
MPUIIMHEHHS TPaBONOPYILEHb Y 1H(OpMAIIHHOMY TPOCTOP1 HEOOX1AHO:

1. Cpusiti  ciiBpOOITHHIITBY JIep’KaB B 00JIaCTI MHUPHOTO BUKOPHUCTaHHS
1H(MOpMAIITHOTO TIPOCTOPY Ta 1HGOPMAIITHIX TEXHOJIOTIH;
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2. 3a0e3neynTy  CHIBPOOITHULITBO  JA€pKaB Y  BHUPIIIEHHI  MpoOieMm
iHpopmMmariiiinoi Oe3neku, Takux sSK O0opoTbOa 3 1H(MOPMALINHOT 3JIOYMHHICTIO 1
TEpOPU3MOM, KOHTPOJIb 3a 1H(OpMAIIHHOW 30po€ro, 3amoliranHs 1HGpopMaIliiHuX
BI1MH;

3. Po3pobutn  Ta  mOpuUAHATH  cTaHAApTH  OE3MEYHOr0  BUKOPUCTAHHS
1H(GOpMaIIHHUX TEXHOJIOTIH 1 MIXKHAPOJHOTO 1H(POPMAIIITHOTO TPOCTOPY;

4. OuiHuTH 1 3aN00ITTH BUHUKAIOY1 3arpo3u iH(popMaliiftHoOi 6e3meKu.

3a3HadeHi BUINE 3ax0au OyAayTh 3a0e3medyBaTu OUTHII €(EKTUBHY CITiBIIPAITIO
Jep>kaB 1 MDKHApOJHUX opraHizaiiii B cepi 3abe3neueHHs iHpopMalliiHoi Oe3meKu.
Kpim ToOro, B pamMkax YHIBEpPCaJbHOI'O MIXKHAPOJHOTO JIOTOBOPY HEOOXigHE
OPUMHATTS Y3TOJUKEHUX O3HAK CKJIAJIB 3JIOYMHIB, MOB'S3aHUX 3 KOMI'IOTEpaMu 1
1HGOpMaIIHHUMU MEpeKaMH.

Po3poOka,  BHpPOOHMILITBO,  HAKONWYEHHS,  3aCTOCYBaHHA,  MOIIMPEHHS
iH(popmaniiiHO1 30poi MOBHHHO OyTH 3a00pOHEHO. HEOOX1JHO BHPOOMTH MeEXaH13M
KOHTPOJIIO 32 1HPOpMaLIHOIO 30pO€r0, B IKOMY KIIFOUOBY POJib MOBHHHA Tpatu Pana
besnekun OOH.

MokHa KOHCTaTyBaTH HaJA3BUYallHYy AaKTyaJbHICTh y CYy4YaCHUX YMOBax
MOIAJIBIIIOTO BIAOCKOHAJIGHHS 3aXOiB JOBIpM MK Jep’KaBaMH Ha OCHOBI OOMIHY
1H(pOpMaII€0 PO 3arpo3u MIKHAPOJHINA 1HPOpMaLiifHii Oe3mnernl, Mpo HallOHAIbHI
KOHLIEMII BUKOPUCTAaHHA 1H(QOpMAIIHHUX CUCTEM O€3MeKh B MDKIEPKABHUX
KOH(JIIKTaX, a TaKoX IMpO HaI[lOHAJIbHI CTpaTerii, Npo TEOpir0 1 MPaKTUKY
3abe3rneueHHs iHdopMaliitHoi 6e3mexu [1].

HoBi mpaBoBi MexaHI3MH TOBHWHHI CHPHUSATH HE TUIBKH 30€pPEKEHHIO TOTO
MO3UTHUBHOIO MOTEHITIANY, SKUW B)KE€ HAKOIIMYEHO B MI>KHAPOIHOMY TIpaBi, ajie 1 Horo
BUKOPUCTAHHSA JIJIs1 IPOTHUAIT HOBUM 3arpo3aM MiKHApOHOI O€3MeKH.

Jimepamypa:

1. Jlykaukuii A.Il. Texnonoruum HHGPOPMALMOHHON O€30MACHOCTH BYEpA U
ceroaus. M., 2004. Ne 4. c. 38.

2. Mexnynaponnoe mnyOnuuHoe mpaBo. COopHUK A0kymMeHTOB / cocT.K.A.
Bbexksmes, A.H. Xomakos., 1996. c. 483-485.

3. [MapxomoB B.A. K onpenenenuto  monstus  «UHpopManmonHoe
npectymiaenue» // Bectauk MI'9A. Ne 2. 2001. c. 45.
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I'nioenxo B. L.,

acnipaum Kageopu npaso3Hascmaea
ropuouynoeo gaxynememy CHY im. B. /lans
Hayxkosuti kepienuk: npog. lllepoina B. 1.

«ITPOI'PAMA «CXITHE TAPTHEPCTBO»:
MNEPCIHEKTUBU TA PU3UKU JJISI YKPATHU»

B cyuyacHMX yMoOBax IOCTIMHHMX T'€OMOJITHYHUX TpaHcpopmaliii ogHuM 3
BAXJIMBUX IHCTPYMEHTIB peanizaiii €Bpomeiicbkoi cTparterii 0Oe3neku cTaiia
“€Bporeiicbkka MOJIITUKA CYCIACTBA”, M0 mepeadadae opraHizalliio CIIBIpaIl 3a
OaratbMa cTpaTeriyHo BaxmBUMH st €C HampsMaMu. Ii PO3BUTKOM € KOHIIETIITis
nomituku CXI1HOTO MapTHEpPCTBa, 3ampomnoHoBaHa y rpyaHi 2008 p. «CxigHe
MapTHEPCTBO» — 30BHIMIHBOMONITHYHA 1HINIaTHBa €C, sfKa MOMIMPIOETbCS Ha 28
JepkaB-uieHIB €BpocO3y Ta WIICTh CXIJHOEBponehchkux cyciais €C  —
AzepbOaiikan, binopycs, Bipmenito, ['py3ito, MonaoBy Ta Ykpainy [1].

[rimaTuBa «Cxinne naptHepceTBoy» (CxII) 3amouatkoBana y 2009 porii B paMkax
€poneiicbkoi monmituku cycifactBa. CxII oxorumoe miicte kKpaiH — AzepOaipkaH,
binopyck, Bipmenito, I'pysito, MongoBy Ta VYkpainy. [losBa CxII o3namenyBana
MOYaTOK (POpMANBHOTO PO3MEKYBaHHS 30BHIMIHBONOMITHUYHUX miaxoniB €C a0
BIIHOCHH 3 MIBACHHUMHU Ta CX1IHUMHU cycigamu €C.

Meroro IHiniaTMBH € CHpUsSHHA MpolecaMm peopM y KpaiHax-mapTHepax, y
TOMY YHCIIl NUISIXOM YKJIaJ€HHS yroJ Mpo acolriailito, BKirovyarouu ctBopenss 3BT, a
TakoX JTibeparizaiii Bi3oBoro pexxumy Mixk €C Ta KpaiHaMu-TIapTHEPAMH.

Peanizamiss CxII ©Ga3yerbcss Ha mpuHIMNax audepeHianii, CHiabHOI
BIIMOBIJAIBHOCTI, @ TAKOXK Ha MiaXo/i “Ounbpiie 3a Oinbine” (UM OUTBIIUHA TOCTYII
KpaiHU-TIapTHEpa y pegopMax, TUM OUTbUITY MIATPUMKY BOHA oTpuMae 3 6oky €C).

[HiIaTMBa OXOIUTIOE SIK ABOCTOPOHHI BiiHOCcMHU €C 3 KpaiHaMHU-NapTHEpPaMH,
Tak 1 6araTocTopoHHi popmar.

JIBocTOpoHHIHN (dopmar nepeadadae MeperoBOpu MiXK KpaiHOIO-TIAPTHEPOM Ta
€C momo BUKOHAHHA 3aBlaHb y cdepax MOMITUYHOI acomiaimii Ta €KOHOMIYHOI
inTerpaii 3 €C (yroga npo acoriaiito Ta ctBoperas 3BT), MoOITEHOCTI HaceIeHHs
(;mibepasmizallis Bi30BOTO PEXUMY), CEKTOPAIBHOTO CIIBPOOITHHUIITBA (CHEPreTHYHA
Oesreka, arpapHHUil pO3BUTOK, TOBKIIIS, COLllaJIbHA MOJIITHKA TOIIO)[2].

BbararoctoponHiii ¢opmar € AOMOMIKHUM J0 JBOCTOPOHHBOTO Ta uyepe3 CBOI
MeXaHi3MH (CaMITH TJIaB JIep)KaB, 3aciJJaHHS MIHICTPIB 3aKOpPJIOHHUX CIpaB,
3aciTaHHs eKCTEpTiB) HaJa€e KpaiHaM-TIapTHEpPaM MOXJIUBICTH OOMIHY JOCBIZIOM 3
iMIIeMeHTaIlli BHyTpimHiX pedopm. baratoctopoHHii dhopMar TakoX MOKIMKAHUN

15



COpPUATH CTAOUIHHOCTI Ta 3MIIHEHHIO JOBIpU B peErioH1 (HAETbCS TPO «TpUBAJi
KoH(KTU»)[2].

bararocroponHiii BuMip (GyHKIIIOHYE Ha TaKUX PIBHAX: CaMITH 3a y4acTIO IJiaB
Jep>kaB Ta ypsJIiB, 3aCiIaHHS MIHICTPIB 3aKOPJIOHHUX CIIpaB, 3acijaHHS €KCIEPTIB y
pamKax 4oTUpboxX TematnyHux miatdopm CxII: memokpatis, HallexKHE BPsSAyBaHHS
Ta CTaOUIBbHICTh; EKOHOMIYHA IHTEerpamiss Ta 30mmKeHHs 3 mnomitukamu €C;
eHepreTuyHa Oe3rneka; MDKIIOAChKI — KOHTakTh. KpiMm  Toro, B  pamMmkax
6aratocroponHsoro BuMipy CxII 3a miarpumku €BpokoMicii peanizyeTbcsl HU3Ka
IpakTUYHUX TNPOeKTiB (iHimiaTuB-QuiarMaHiB) y Takux cdepax: I1HTEIpOBaHE
yIOPaBIiHHS KOPJAOHAMHU, CIPUSHHS MajJOMy Ta CEpelHbOMY Oi3HECYy, IiJIBUILECHHS
eHeproe(peKTUBHOCTI, YIPaBIiHHSI JOBKULISAM Ta 3amo0iraHHs MPHUPOIHIM Ta
TEXHOTCHHUM KaTacTpodam.

AHanizyroun npoekT «CXiJlHe MapTHEpPCTBO» Ha piBHI YkpaiHa-€C, BapTo
3a3HAYUTH TIE€BHI 3aCTEPEKEHHS 3 OOKY YKpAaiHCBKOI CTOPOHM ILIOJAO BIJICYTHOCTI
3ajieKiapoBaHoro audepeniiiioBanoro miaxoay €sporneiicbkoro Coro3y 10 AepiKaB-
y4acHUIlb. CBPONEUCHKUN TparMaTu3M YKpaiHM OCHOBYBABCS Ha IIparHEHHI
PO3IIKMPEHOI, 0COOIUBOI CIIBIpAli 3 rapaHTOBAHICTIO MEPCHEKTUBHOIO YJIEHCTBA Y
€pponerickkomy Coro3i. OnHaK O4iKyBaHHS YKpaiHM IIOAO HaJlaHHA OCOOJIMBHX
rapantii uiedHcrBa y €C, Ha Xanb, HE CHpaBOIWINCh. Y TpoekTl «CxinHe
MapTHEPCTBO» OCHOBHUI AKIEHT C(POKYCOBaHWI JMILE HA MIANHMCAHHI YTOOU MpPO
acoIiioBaHe 4YJIEHCTBO Ta CTBOPEHHI 30HM BUIBHOI TOPriBiAi 0O€3 HaJaHHS
npedepeniiit  Ykpaini. OpHak, HaBITh 3a Takux yMOB rmporpama «CxinHe
MapTHEPCTBO» € MAKCUMAJILHO BWTITHOIO NJisi YKpaiHU, OCUIbKM 1HTEHCH(IKYye Ta
MOTJIMOJIOE CIIBMpAIio 3 KpaiHamu €Bporneiicbkoro Coro3y B raiay3i eHepreTU4HOi
O€3IMeKH, PO3BUTKY TPAHCIIOPTHUX KOPHUIOPIB, PEriOHAIBHOT O€3MeKH 1 cTablIBHOCTI,
MPUKOPIOHHOT CHiBIpalll Ta perioHanbHoi Koomeparii. KpiMm Toro, peanizaiis
€BPOIHTETPALIHHOTO KypCy 30BHIIIHBOI MOJITUKA HAOIMU3UTh YKpaiHy A0 HOPM 1
ctangaptiB €C, 3yMOBUTH BIIPOBAKEHHSI IEMOKPATUYHUX I[IHHOCTEH 1 PUHIIUITIB, a
TaKOX JTaCTh 3MOTY OKPEMUM Tajly3siM IHTETpyBaTHUCS 10 eKOHOMIYHOI cuctemu €C.

€Bporneiicbkka TOJITUKA CYCIACTBA 3acBigumia BiLAKpUTY mnosuiito €C 1momao
criBpoOITHHUIITBA Ta criBmpai 31 CximHuMH napTHepamu. Peanizariisi eBponeichbkoi
MOJIITUKU CYCIJICTBA IIMOJO CX1JHOEBPOMEHCHKUX KpaiH BTUIMIACH Y MPOBEICHHS
camity CXiTHOTO MapTHEPCTBA, AKUM BimOyBcs 28— 29 rpymus 2013 p. y m.
Binsntoci[3; 4].

Ha CamiTi 3ycTpinuch riaBu jaepxas ado yps/iB Ta NpelcTaBHUKU PecnyOmiku
AzepOaiimkan, PecnyOniku biumopyces, PecnyOmiku Bipmenis, ['pysii, PecnyOmiku
MomnnoBa Ta Ykpaiau, npeacraBHuku €Bpornericbkoro Coro3y 1 riaBu jaepxaB a0o
VpSIIiB Ta MPEACTAaBHUKH MOTO JepKaB-ujieHIB. TakoX Ha caMmiTi Oylid TPHUCYTHI

[Ipesunent €Bpomneiickkoro Ilapmamenty Ta npencraBHuKH KomiTeTy perioHiB,
16



€BpONENHCHKOT0  €KOHOMIYHOTO 1  COIIAIbHOTO  KOMITETY, €BpOMEHCHKOTO
iHBecTuIliiHOro O0anky (€Ib) 1 €Bpomneiicbkkoro 0aHKy PEKOHCTPYKIII 1 PO3BUTKY
(EBPP), Ykpaincbka HalllOHaJIbHA ies: peajii Ta MEepCIeKTUBH PO3BUTKY, BUITYCK
26, 2014 118 Kondepeniii perioHanbHOi Ta MiclieBoi Biaau CXiHOro mapTHEpCTBa
(CORLEAP) ta ITapnamenTcbkoi acambnei €sponect|3; 4].

Camit CXiZHOTO HapTHEPCTBA CTaB 3HAYYIIOID Ta AKTYaJbHOIO TOIEI0, sfKa
IpUBEpHYJia yBary He JIMIIE €BPOIEWCHKOi, a i CBITOBOI rpomajacbkocTi. Ha camiti
CxigHoro maptHepcTBa €Bpomneiichknii Coro3 ycmimHo mapadyBaB Yroaw Mpo
acolliaIfio Ta CTBOPEHHs MOTIMOJIEHUX 1 BCEOXONMHUX 30H BUIbHOI Topriem (IIB3BT)
3 Monposoto 1 I'py3sieto. Kpim Toro, mianucano Yronay mnpo nidepanizaliiiio Bi30BOro
pexumy 3 AzepOaiipkaHoM. Y4acHUKH BITbHIOCHKOTO CaMiTy Ta ycsl €BPOCHLIb,HOTA
BITAIOTh 3HAYHUHN TOCTYM yHepen, 3A1MCHeHNI B YKJIaJeHHI HOBUX aMOITHUX yron 1
HaroJIOIIyl0OTb Ha €BOJIIOLIMHOMY PO3BUTKY Ta pE3yJIbTaTUBHOCTI 1HII[IaTUBU
«Cx11He MapTHEPCTBO» SIK €()EKTUBHOIO MOJITUYHOTO MIKHAPOAHOTO MEXaHI3MY.
Kpainu, mo mignucanu yroau 3 €BpONnechKUM COH30M Ha BubHIOCBKOMY CamiTi
JEKIapyI0Th, MIATPUMYIOTh Ta BIPOBADKYIOTh MPUHIMIIA MIXKHAPOJHOTO TIpaBa,
JE€MOKpPAaTU4HI LIHHOCTI, CTaJUHd PO3BUTOK, PHUHKOBY €KOHOMIKY Ta HAaJeKHE
BpsiAyBaHHA. [HTerpamis 3 €Bponeiicbkum Cor030M — 1€ MOCTYI, IPOrpec Ta
JUHAMIYHE €KOHOMIYHE 3pocTaHHs. OCHOBHUM pe3ynbTaT caMmity CXiJIHOro
MapTHEpPCTBA — OHOBJIEHA e(eKkThBHA €BpoNeichbKka MONITHKA CYCIACTBA OO
CX1IHOEBPONENCHKUX KpaiH, Akl 3a miaATpuMku €C mie akTuBHIIIE OyayBaTUMYTh
CTaOUIbHI IEMOKpATIi, B OCHOBI SIKUX — HaJIe)KHE BPsITyBaHHsI, BEpXOBEHCTBO MpaBa,
JIOMIHYBaHHS JEMOKPATHYHUX I[IHHOCTEH Ta MPUHITUIIIB.

OT1xe, MOXKIMBOCTI 17151 YKpainu B «CXiTHOMY MapTHEPCTBI» mepeadadaroTh|S]:

1) yknaganHs yrog npo acoriarito mixk €C Ta THMH KpaiHaMU-TTapTHEPAMH, SIKi
3po0JsATh CYTTEBUN TMpoOrpec y HamnpsMKYy JI€MOKpaTii, BEpPXOBEHCTBa IIpaBa,
JOTPUMAaHHS TIPaB JIFOJIMHU Ta MPUHIIMITIB PUHKOBOI €KOHOMIKH, CTAIHA PO3BUTOK Ta
HAJIC)KHE BPsITyBaHHS;

2) kpama exkoHoMmiyHa iHTerpauia 3 €C NIUIIXOM CTBOPEHHS TJIMOOKUX Ta
BCEOCSHKHUX 30H BIUIBHOT TOPTIBJI, a TaKOXX PEXKHUMIB BUIBHOI TOPTIBIl MK
napTHEpamH, 3 JOBIOCTPOKOBOIO METOK CTBOpeHHs CyCiACBKOr0 €KOHOMIYHOIO
CIIBTOBAPUCTBA;

3) 30unbIIeHHS MOOLITBLHOCTI TPOMAISH Yepe3 YKIaJaHHs Yroja 31 CIPOIICHHS
BI30BOI MpOLEAypH Ta 3 peaaMicii, 3 MOCTYNOBHUM NPOCYBaHHSM Yy HaIPSMKY
niGepasizailii BI30BOro peXUMY K JIOBTOCTPOKOBOI METH 3a YMOBH J00pe KEPOBAHO1
1 0e3neyHoi MOOIJTEHOCTI;

4) 3MIIIHEHHS CHIBPOOITHHUIITBA 3 €HEPreTUYHOI Oe3MeKd, 30KpeMa depes
MIITPUMKY 1HBECTHUIIIN B 1H(DPaACTPYKTYDY, Kpaiie peryJitoBaHHs,

17



eHeproe(PeKTUBHICTh Ta €()EKTUBHINLY CHCTEMY DPAHHBOIO OIOBIIICHHS 3 METOIO
3ano0iraHHs 3yIMUHII €HEPTroNnocTavyaHb;

5) mokpamieHHs aAMIHICTPAaTUBHUX MOJKJIMBOCTEH Yepe3 CHiJIbHO BHUPOOJIEHI
HMIMPOKI MPOTpaMu 3 po30yI0BU IHCTUTYIIIH, piHAHCOBAaHUX €BPOCOIO30M;

6) coenudiuHi MpOrpaMu, CHOPSIMOBAaHI HAa EKOHOMIYHUN Ta COLIaJbHUIMA
PO3BUTOK Yy KpaiHax-mapTHEpaxX, CHOPSIMOBaHI Ha 3MEHIIEHHS pPO3PUBY MiX
perioHamu, KUl MOXKe MiIpUBaTH CTa01IbHICTb.

B exoHOMIYHOMY acmeKTi €BpoiHTerpatlist A YKpaiHu — 11 HUIIX MOJIepHi3alii
€KOHOMIKH, 3aJly4eHHS 1HO3EMHHMX 1HBECTHIIIM, HOBITHIX TEXHOJIOTH, MiABUILICHHS
KOHKYPEHTOCTIPOMO>KHOCTI BITUU3HSHOTO TOBAPOBUPOOHHUKA, MOXKIIMBICTh BUXO/ly Ha
eIMHUN BHYTpimHIA puHOK €C. B moniTuyHOMY acreKkTi €éBpoiHTerpalis nepeadadae
MOJICPHI3AIli0 TIPABOBOTO TOJISI YKpaiHW, JEMOKPATHU3AII0 IMOJTITHYHOI CHCTEMH.
UnenctBo B €C — 11e 1 3MIIIHEHHS HAI[lOHAJIBHO1 Oe3meku YKpaiHM, 3aXUCT il BiJl
arpecii 1 TepUTOpIaJIbHUX NPETEH31H.

Jimepamypa:

1. Tepemko C. Cxiguuit Bumip nomitukd €C y KOHTEKCTI HaIllOHAIbHHUX
inTepeciB Ykpainu / C.Tepemko // International Review. — 2008. — Ne2. — C. 39-44,

2. Manxona B. A. HoBuit popmat B3aemonii Ykpaina — €C B KOHTEKCTI
MIATOTOBKM HOBO1 mocuieHoi yrogu (tekct) / B. A. Manxona, A. II. Cancait //
AKTyanbpHI TIpo0JIeMH MIKHAPOJAHUX BiJHOCHH. Cepis «E€BpONenchKl AOCITIIHKEHHS):
30ipuuk HaykoBux mpanb / KwuiBcbkuit Han. yH-T iM. T. I[lleBuenka, I[H-T
MbKHaponHux BimHocuH KwuiBcbkoro yH-ty iMm. T. IlleByenka. — KwuiB: Incturyt
MDKHapoHuX BigHocuH, 2006. — Bun. 63. (Y 2 4.). - Y. 2. — C. 3-13.

3. Pesomtorisi €Bponeicbkoro mapjaaMeHTy IIOAO PE3yibTaTiB CaMITy Y
BinbHtoci Ta MaitbyTHboro CXiJTHOTO MapTHEPCTBA 3 OCOOJIMBOIO yBAroro 10 YKpaiHu
(moBHUI TeKCT MokyMeHTa): [EnexktponHuii pecypc] / Pesomroris €Bpomneiicbkoro
napjaMeHTy W00 pe3yJbTaTiB camiTy y BigpHIOCT Ta MaitbytHhoro CXiJHOTO
napTHEPCTBA 3 OCOOJIMBOIO yBarow a0 YKpaiHu (MOBHUM TEKCT JOKyMEHTa). —
Pexxum noctymy: http://tyzhden. ua/Politics/96568

4, Camit «CXiITHOTO TApPTHEPCTBA»: MIJACYMKH, pE3yJbTaTH, IPOTHO3U
[EnexTponnuii pecypc]. — Pesxxum moctymy: http://www. viche. info/news/2325/.

S. Moguan O. «Cxinne ITapTHepcTBO» - HOBHII BUMIpP €BpOIHTErpalii 4u
€BpOIHTErpaliinui namarus Juist Ykpainu? / FO. MoBuan // Biue. — 2010. — Nel0. —
C. 25-26.
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Coooaceea Onena,
mazicmpaumia opuouynoco gaxyrememy CHY im. B. /[lans,

Komoea JI.B.,
K.10.H., Ooyenm kageopu npasoznascmea CHY im. B. Jlans

TEHJEPHA NOJITUKA YKPAIHU B KOHTEKCTI
€BPOIHTEI'PAIIIL

TenmepHy pIBHICTBMOXHA OOYMOBUTH SIK CKIQIOBY 3arajbHOrO IPUHLHILY
PIBHOCTI [JIsi JOCSITHEHHSI TPUHIMIYY JAEMOKPAaTHUYHOI MOOYJOBU CYyCHUIbCTBA.
besnocepennbo B YKpaiHi reHJAepHI BIIHOCHHU I1I€ HE JOCSTIIM TaKOTO pPIBHS
MPaBOBOTO PETYIIOBAaHHS, SIK, Hampukiad, B Kpainax [liBmeHHoi AmMepuku Ta
3axinHoi €Bponu, ane YKpaiHa e NpaBUIBHUM ILISIXOM, PO3POOJISIOYH CBOIO
3aKOHO/AaBUy 0a3y, a TaKOX (POPMYIOUH MEBHY TOKTPHHAIBHY TyMKY.

VY peanbHOMY KUTTI MEPEBAXKHO CJIAOKOK YACTHUHOIO HACEJICHHS € JKIHKHU, 5Kl
3IMIIIAIOTHCS HEe3aXHUIIEHUMHU, 0COOIMBO Ha piBHI MoOyTYy 1 cim'i.Bce 11e 00yMoBitoe
noTpedy B MOMANBIIMX HAYKOBHX pPO3POOKAX 1 3YCHJUISIX TMOJITUYHUX [iA4iB B
HalpsIMKy HE TUIBKM 3aKOHOJIABUOTO 3a0e3MeueHHsA, a # NPaKTUYHOI TrapaHTii
PIBHOCTI JIFOAEH 11X 0COOMCTUX MpaB HE3AIEKHO BiJl CTaTI.

be3yMOBHO, JOCSTHEHHSI T€HIEPHOI PIBHOCTI, BHUPIBHIOBAaHHA IIpaB 1
MOXJIMBOCTEH >KIHOK HI B SIKOMY pa3l HE MOBUHHI BIJOYBaTHUCA 3a PaxyHOK
HOTIPIIEHHS CTAHOBUIIA YOJIOBIKiB. [eHaepHMI MiAXiACIPIMOBAHMIA Ha MOJIMIIEHHS
CTAHOBHIIA K YKIHOK TakK 1 YOJIOBIKIB.

VYkpaina patudikyBaia OCHOBHI MIDKHApOJHI JOKYMEHTH CTOCOBHO 3a0e3-
MEYEHHS PIBHUX MPaB 1 MOKIUBOCTEHN J1st 4oJIoBIKiB 1 xiHOK: KonBenuiro OOH mpo
JIKBiJaIio BCiX (HopM IUCKpUMIHALIT MOAO0 JXKIHOK, L[l pO3BUTKY THCSAYOMITTS
OOH, BuzHauuBIIM il cebe 3a0e3leyeHHs TeHAEPHOI PIBHOCTI SK BaXJIHMBY
CKJIQJIOBY MOJAJIBIIOIO PO3BUTKY Ta K OJWH 3 MPIOPUTETIB JAEPKaBHOI MOJITHUKH.
JleMOKkpaThuHe CYCHiIbCTBO TIOBUHHO HaJaBaTU >KIHKaM 1 YOJOBIKaM piBHI
MOJIUBOCTI OpaTu y4acTh B yciX cdepax >KUTTS, y TOMY YHUCHl, 1 B JOCTYM J0
BJIQJTHUX MTOBHOBA>KEHb.

Ha perionanpHOMYy piBHI 10 YHClIa MDKHApOAHUX aKTIB MIOA0 3a00pOHH
JTUCKpUMIHAIIT BiTHOCSTHCS: Jlekmapailisi OCHOBHHX TpaB 1 CBOOO I, XapTisi OCHOBHHUX
COLIIAIbHUX MpaB TPYIAIIMX Ta XapTisi OCHOBHUX IIpaB, NPUUHATUX Ha PIBHI
€porneiickkoro Coroszy; €Bpomneicbka KOHBEHIlS TPO 3aXHUCT MpaB JIIOJAUHU 1
OCHOBHHMX cB000j (B pamkax Pamu €Bponm); MixaMmepukaHChbKa KOHBEHIIISI MpaB
moauHu; AQpUKaHChKa XapTis MpaB JIOWHU 1 HapoaiB; KOHBEHIIis PO 3aXUCT MpaB
MOIMHU 1 OCHOBHUX cB0007 CmiBapykHocTi Hesanexxnux [lepkaB; a Takox psia
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IHIIMX aKTiB, CHOPSAMOBAaHUX HA OCOOJMBHI 3aXHCT HAWOLIbII BPa3NMUBUX TPYI
HaceneHHs [1].

PiBHICTP BHM3HAuUaeTbCsl B IOPUIWYHIA JIITEpaTypl SIK OJWH 3 OCHOBHHX
NPUHIIUIIB KOHCTUTYIIHHO-TIPABOBOTO CTaTyCy JIOJUHU 1 rpomansHuHa. Ctatts 21
Kounctutyii Ykpainu BusHae, 1mo «Yci JIIoJ1 € BUIbHI 1 PiBHI y CBOiM TiHOCTI Ta
npaBax. [IpaBa 1 cBOOOIM IIOJMHU € HEBIAUY)KYBAaHUMH Ta HEMOPYIIHUMI» [2].
Pazom 3 Tum, BianmoBigHO 10 Konctutymii Ykpainu He Moxke OyTH MpuUBLIEiB ab0
oOMeXeHb 3a 03HaKamu crari [1, c. 329].

Tennep B mnepekiagi 3 aHIIiicbKOI MOBM O3Hayac OiOJIOTiYHI, COIialbHI,
KyJbTYpHI OCOOJMBOCTI JIIOIMHM B 3aJEKHOCTI BiJ CTaTl. Y pOCIMCBKIMH Ta
YKpaiHCBKIM JIITepaTypl, BUXOASYHU 3 ICTOPUYHOTO PO3BUTKY JaHOI1 171€i, 1111 TeHAePOM
PO3yMIIOTH COIliaJIbHI POJIi, SIKI BUKOHYIOTh YOJIOBIKH 1 KIHKH, TOOTO KOJIM TOBOPSTH
PO TEHACPHY PIBHICTh, MAIOTh Ha YyBa3l PIBHICTh CTATyCIB YOJOBIKIB 1 *IHOK B
pi3HUX cdepax comiaabHOro XUTT [3, c. 187-188].

Konu MoBa iiie mpo piBHICTH CTaTI SK 11€alll CYCHIIbHO-TIOJITUYHOTO PO3BUTKY,
i UM TOHSATTSIM MOXYTh PO3YMITHCS: a) QopMalibHa pPIBHICTh (PIBHICTH
IOpUIMYHA, 3aKpilUIeHa Ha 3aKOHOJAaBYOMY piBHI); 0) pIBHICTh MOMJIMBOCTEH
(HamanHs meBHOTO 3aKOHOJABYO 3aKpIIJICHOI TIepeBard TEBHOI COIlialbHO-
nemorpaiuyHoi Tpylnu JJii CTBOPEHHS OJHAKOBUX 3 IHIIMMHU TpylNaMH yMOB Ha
CTapTi); B) PIBHICTh pe3yibTaTy (LjecnpsiMOBaHe 3a0€3IMEUeHHs JIKBiAaIii i
KOHKYPYIOUMX CTOpIH MEpPENIKoA, SIKI MOXYTh OyTH OOYyMOBJIEHI NONEPEIHBOIO
nucKpumiHaiiero) [4, c. 10].

KpiM KOHCTUTYIIITHO 3aKpiMJIEHOT PIBHOCTI BCIX TPOMAsiH YKpaiHU HE3aJICKHO
B1JI CTaTi, yKpaiHChKE 3aKOHOAABCTBO MICTHUTh TaKOX 1 CIeIiaJibHl HOPMAaTUBHI aKTH
II0JI0 TeHJEPHOI PIBHOCTI Ta MIATPUMKHU TpaB kiHOK. Cepenm HUX CiiJi 0COOJHUBO
Bi/BHaunTH 3akoH Ykpainu «IIpo 3a0e3medeHHs PIBHUX MpaB Ta MOXKIMBOCTEH
KIHOK 1 4OJOBIKIB» Ta Yka3 IIpesunenta Ykpainu «IIpo BmockoHasieHHST poOOTH
IEHTPAJIbHUX 1 MICIEBUX OpraHiB BHKOHABYOI BJIaJy IIOJA0 3a0€3MEUCHHS PIBHUX
npaB Ta MOXJMBOCTEH XKIHOK 1 4YoJoBIKiB». Came 1€ 3aKOHOJIaBCTBO, SIKE
pErJiaMeHTy€e OCHOBHI HANpPSIMKU JEP)KABHOI TMOJITUKH MO0 3a0€3MeUeHHsT PIBHUX
IpaB Ta MOXKJIMBOCTEH KIHOK 1 YOJIOBIKIB, mependadae HEOOXITHICTh MPOBEICHHS
TeHJICPHO-TIPABOBOI E€KCIIEPTU3M 3aKOHOJABCTBA YKpaiHM, MOHITOPUHI OpraHaMu
JIEp’)KaBHOI CTAaTHCTUKHU TOKAa3HUKIB CTAHOBUIIA >KIHOK 1 YOJIOBIKIB y BCiX cdepax
KUTTS CYCIIbCTBA, BCTAHOBJICHHS 3a00POHM TMCKPUMIHAIIIT 32 CTATEBOIO 03HAKOIO.

He3Baxatoun Ha Te, 10 TeHAEpHAa HEPIBHICTH Oarato B 4oMy (OpMYeTbCs
€KOHOMIYHMUMH TIPOIIECaMH, OJHHUM i3 TICPIIOYECPrOBHX 3aBAaHb JJIS PO3IIMPEHHS
MpaB 1 MOXKJIMBOCTEH JKIHOK € 3a0€3MeUeHHs PIBHOTO JTOCTYITY YOJOBIKIB Ta KIHOK 0
MOJITUYHUX THCTUTYTIB 1 OpraHaMm JIep>KaBHOI BIIAJIH.
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Henmockonanmum 11e  3amumIaeThbCs MEXaHI3M  BIPOBADKCHHS  MPUHITUITY
T'€HJIEpHO1 PIBHOCTI Ha OCOOMCTICHOMY PIiBHI JIFOAWHU, B3aEMOBITHOCHH M1XK CTaTSIMH
B Mexkax ciMi Ta moOyry. 3aco0u MacoBoi 1H(opMallli nepenoBHEH! (akTaMu
HAaCHUJIbCTBA 1 KOPCTOKOCTI B IMX IPUXOBAaHUX BiJ OdYeH CHUTBHOTH cdepax
ocobucToro kutTa. Bee 11e 00yMoBIII0€ HEOOX1THICTh MPOBEACHHS KPOMITKOT poO0TH
MOJIITUYHUX JIAYIB JAEPrKaBH 1 IX TIIMOOKOTO MEPEeKOHaHHs 1 YCBIJOMIIEHHS TOTO, IO
TeHJIEpPHA PIBHICTH € OIHIEIO 3 IIHHOCTEH, Ha SKUX OYIyeThbcs TpaBOBa JEpiKaBa.
Takum umHOM, CydyacHa TEHJEpPHA CHCTeMa CYCIUIbCTBA Ma€ ACHMETPUYHHUH 1
JTUCKpUMIHALIIMHUHN XapakTep.

SK BHCHOBOK XOTUIOCH OM BHJAUIUTH TaKi OCHOBHI HamNpsMKH peajizarii
T€HJICPHOI TOJITUKU JEepXaBU: 3a0e3MeUeHHs BUPIBHIOBAHHS MOXJIMBOCTEH MJis
JOCTyIy  KIHOK 1 YOJOBIKIB JO TOJITUYHUX  IHCTUTYTIB;  JIKBIJAIlis
JUCKPUMIHALIMHOI TpaKkTUKXM B Traiay3l mpaml Ta 3alHATOCTI; 3HUYKEHHA
HEBMIIPAB/IAaHO BHUCOKOI YAaCTKM JKIHOK Yy CKJaAl OITHOTO HAaceJeHHs KpaiHu;
CTBOPEHHS CHCTEMHU pEalbHUX MEXaHI3MIB 3aM00IraHHs HACWJIbCTBA HAJl JKIHKAMU,
3HIDKEHHSI BIUTMBY HECTIPUATIMBUX COIIAJbHUX (DAKTOPIB HA 3J0POB'Sl 1 TPUBATICTD
KUTTSL.

Jimepamypa:

1. [IpotuBoelicTBHE KCEHOPOOUHU M ATHUUECKON nuckpumuHamu. Y. 1 : yueO.
1moco0. / coct. O. @enopona. - M. : Mock. Xenbcunk. rpynmna, 2005. - 286 c.

2. Koncturymia Ykpainu / BBP. —1996. — No 30. — ct. 141.

3. IIpaBoBbIe OCHOBBI (POPMUPOBAHUS U PA3BUTHS TEHIEPHON Cpeibl B Y KpauHe:
monorp./ mox pen. H. H. Ouumenxo, H. H. TTapxomenko. - K.: FOpun. mbicns, 2010. -
352 c.

4. InTerpupoBaHue TE€HAEPHOIO MOAXO0Ja B TOCYAApPCTBEHHYIO MOJUTHKY
VYkpaunsl. - K.: ['ocynapcTBeHHbI HHCTUTYT Mpo0OsieM ceMbu U Mosoaexu, 2003. -
128 c.
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Cmopoowcenko Okcana,

maeicmpaumxa epynu FOI-151m

ropuouynutiozo gaxyrememy CHY im. B. [lana
Hayxosuii kepienux:o.10.1., npoghecop Po3oecvkuit b.I.

THO®OPMAIIMHA BE3IIEKA YKPATHU B YMOBAX €BPOIHTEI'PAIIIL

BaxnuBe wicie y mporeci CTaHOBIEHHS 1H(GOPMAIiHHOTO CYyCHIbCTBA B
VYkpaini 3aiiMaroTh NUTaHHA (OpMyBaHHs 1H(OPMAIIHHOT MOJITUKU JEp>KaBH 3
ypaxyBaHHSIM €BPONEHCHKUN CTaHIApTIB B AaHid cdepi. €Bporeicbka IHTErpalis
U1 YKpaiHu - 1€ MOJajblie MOMITHYHE, €KOHOMIYHE, IHCTUTYIIIMHE, TEXHOJOT1YHE
Ta colianbHe 30amxeHHs 3 kpaiHamu €C; ananTyBaHHs YKPaiHChKOTO 3aKOHO/IaBCTBA
10 HopM €Bponeiicbkoro Cor3y SIK KIFOYOBOTO IHTETPALIITHOTO €JIEMEHTY.

Merta eBpoinTerpamii YkpaiHM - 1II€¢ CTBOPEHHS MUIAXOM MAacIITaOHUX
BHYTPIIIHIX TIEPETBOPEHbh YMOB IS BXO/DKEHHS JO CHUTBHOTH €BPOMEHCHKUX
PO3BUHYTHUX KpaiH.

CraHoBnieHHsT YKpaiHU $IK €BPOIEUCHKOI JEep)KaBU — II€ IUISAX OHOBJICHHS
€KOHOMIKH, MOJI0JIAHHS TeXHOJIOTIYHOT BIICTAJIOCTI, 3aIy4Ye€HHs HOBITHIX TEXHOJIOTIH,
SKi BHU3HAYAIOTh PO3BUTOK CYCIUIBCTBA Ta CIYT'YIOTh HOBHUMH JDKEpEIaMH
HalllOHAJIBHOI MOryTHOCTI naepxaBu. CriBpoOiTHuuTBO 3 €C CIIPUSATHME
HaOJMMKEHHIO YMOB VYKpaiHM 70 €BPOMNEHCHKUX CTAHIAPTIB IIOJA0  OpraHizamii
iH(popMaliiiHOT Oe3MeKu, KOHTPOJII0 3a BHUTOKOM 1H(OpMallii, BHSIBICHHS Ta
MOTIEPEKEHHS PI3HOMAHITHUX KOMIT IOTEPHUX Ta MEPEKEBUX aTaK.

Cepen BITUM3HSHUX HAyKOBIIIB, IO AOCHIHKYIOTh MPOOJIEMHU HAIIOHAIBHOI Ta
iH(dopmariitHoi O6e3neku, MoxkHa BigzHauuTu Takux: B.I1. ['opOymnin, Huxuuk H.P.,
Cutnuk I'.Il., bimoyc B.T.", Haninesa O.I'., /I3p00ans O.I1., ITanoB MJI., Jlinkan
B.A., JleBuupka M.b., boapyk O.C." I'onuapenko O.M., Jlucuuun €.M." Ta 1H.

B nam yac iHopmMmalis € HalIHHIIKUM rI100anbHUM pecypcoM. ExoHOMIYHMIA
MOTEHI[1a] KpaiHU Ta CYCIUJIbLCTBA BU3HAYAETHCA 00CIroM 1H(GOpPMALIITHUX pecypciB
Ta pIBHEM pO3BUTKY I1H(pOpMaIiiHOi 1HppacTpykTypu. BomHowac 3 Tum, SK
3MIHIOEThCA 1H(OpPMAITis, TAKOK 3POCTAE YPa3IUBICTh 1H(POPMAIIHHOTO CYCIUILCTBA
B1JI HEIOCTOBIPHOI Ta MIK1IMBOT iH(popMaIlii , HABKOJHUIIHIX MOAPA3HUKIB.

Biamosinno Koncturyiii Yipainu : «3axucT CyBepeHITETY 1 TepUTOpiaabHOI
HUTICHOCTI YKpaiHu, 3a0e3rnedeHHs1 il eKOHOMIYHOI Ta 1HOpMaIiiHOi Oe3MeKu €
HaWBAKJIUBIIIMMUA  (QYHKUISIMH ~ JI€p>KaBH, CIPaBOI0  BChOTO  YKPaiHCHKOIO
Hapoay»[1,ct. 17]. Ilpu uboMy 3 TOUKHU 30py 3aXUCTy MPaB JIOJAUHU 1 TPOMATHUHA
B 1HopmariitHii cdepi HaWOLbIm 3HakoBOW € cT. 34 Koucrutymii Ykpainw.

"

BinnmoBigHO 10 i€l CTaTTI KOXXHOMY TapaHTYyeThCcsl " MpaBo Ha CBOOOAY AYMKH M
CJIOBa, Ha CBOOONY BHUPaXEHHS CBOIX MOMISIIB 1 MEpPEKOHAHB'", a TaKoX 'TIPaBo

22



BUIbHO 30HMpaTu, 30epiraTd, BUKOPUCTOBYBATH ¥ MOLIMPIOBATH 1H(POpPMAIIIO YCHO,
MCHMOBO a00 1HIIIKMM cIOcOo00M 3a cBoiM Bubopom " [1,cT. 34].

3rigno ct. 7 3Y «Ilpo ocHOBHU HallioHaNbHOT Oe3neku Ykpainn»: Ha cygyacHomy
eTarli OCHOBHHUMHU peajJbHUMHU Ta MOTCHIIIMHUMM 3arpo3aMH HaIllOHaJIbHIM Oe3reri
VYkpainu, cTabiIbHOCTI B CYyCHUIBCTBI B 1H(OpMAILiiHINA cdepi €: TposiBU 0OMEKEHHS
cBo0oaM cioOBa Ta JOCTymy A0 IyOmiuHoi iHQOpMAaIli; MOmMpeHHs 3aco0aMu
MacoBoi 1HpopMaIlli KyJabTy HAaCHIbCTBA, KOPCTOKOCTI, MOpHOrpadii; KOMIT'toTepHa
3IOYMHHICTF Ta KOMIT'IOTEPHUM TEpPOpPU3M; pPO3ToJIoIIeHHs iHdopMmalii, sKa
CTAHOBUTH JICP)KaBHY TAEMHHUIIIO, a00 1HIIOI 1HpOpMaIlli 3 0OMEXEHUM JTOCTYIIOM,
CIpsIMOBAaHOI Ha 3aJ0BOJICHHA MOTpeO 1 3a0e3MeyeHHs] 3aXUCTy Hal[lOHAIBHUX
IHTEpECIB CYCIUJIBCTBA 1 JIep)KaBH; HaMaraHHsd MAaHINYJIOBAaTH CYCHIJIBHOIO
CBIIOMICTIO, 30KpeMa, IIJISIXOM T[OMIMPEHHS HEJOCTOBIPHOi, HEMOBHOI a0o
ynepemkeHoi iHdopmarii[2,ct. 7].

AKTHBI3alis 3arpo3 B iH(popMalliiiHii cdepi, HacaMIiepes 3arpo3 BiJ BEICHHS
1H(popMaIiiHUX BiliH, CYTTE€BO MIJBUILYE POJIb 1 3HAUYCHHS 1H(POpMAaILitHOI Oe3neKu B
CUCTEMI HalllOHAJIbHOI Oe3mekn YKpaiHu 1 00yMOBIIIOE€ po3MIUpeHHs i1 3micTy. Ha
ChOTOAHI came 1H(pOpMaIliiiHI BIWHU CTAHOBISATH HAMOUIBIIY HEOE3MeKy s
HOpPMAaJIbHOTO (DYHKIIIOHYBaHHS CHUCTEMH HallloHalIbHOI Oe3neku. [Hdopmarriiina
BiifHA BUHMKA€ 3 HOBUX MiJXOMIB 3aCTOCYBaHHS 1H(popmarlii, BA3HAYEHHS 1i pojl Ta
Mmicis. [l iHdopmaniitHoi BiiHU € JAEII0 1HIIMMU , aHDK BIMHM Yy 3BHYAHOMY
PO3yMiHHI. SIKIIIO 32 yMOB 3BHYaiiHO1 BIMHHU TOJIOBHOIO METOIO € (h13UYHE 3HUILCHHS
MIPOTUBHUKA, TO 32 YMOB BeJIeHHA 1H(OpMaIiiiHOi BiifHM BiAOyBaeTbCAd pPYyHHYBaHHS
€KOHOMIYHO1 1H(QPACTPYKTYpH 1 MiIKOPEHHS HACEJEHHS KpaiHu, 10 3a3Hajia aTaku,
B1IOYBA€EThCS 3apOKEHHS CYMHIBY B HEOOXIIHOCTI ICHYBaHHS B paMKax
CaMOCTIMHO1, CyBepeHHO1 iepxkaBu[3,c. 75].

[Tpuknanom 1H(bOopMarriitHoi BIiHU MOXKE OyTu MOIIUPEHHS
HEJI0OCTOBIPHO1,HENOBHOI 1H(OpMalii npo YKpaiHy , MaHIMYIIOBAHHS CBIIOMICTIO SIK
rpoMajsiH  YKpaiHM, Tak 1 IHIIMX KpaiH, @Opornarasia BIWHM, JeMopai3auis
HaceJIeHHsl Y KpaiHu yepe3 3aco0u MacoBoi 1H(popMarii.

OkpeciieHHST Jep’KaBHOI TOJITUKH HAIllOHAIBHOT OC3MEKH TAKOXK € BaXKIMBUM
MOMEHTOM TOJITUKHN 1H(Dopmariiinoi Oesneku. Ilin iHOpMAaIIHHOIO MOTITHKOIO
JIEp>KaBH PO3yMIIOTh JISJIBHICTH JepKaBu B 1H(opMaliiiiHii cdepi,crnpsiMoBaHOI Ha
3aJI0BOJICHHS 1H(OpMAIITHUX MOTPed JIIOAUHUA Ta TPOMAJITHUHA Yepe3 (popMyBaHHS
BIIKpUTOTO  iHpopMaliiiHoro  cycniibctBa. OCHOBHOIO ~ METOIO  MOJITHKU
iHdopMaliiiHOT Oe3NeKu JepKaBu € YIPaBIiHHA pPEATbHUMU Ta MOTEHIINHUMU
3arpo3amMu Ta HeOe3MeKaMH 3 METOK CTBOPEHHS HEOOXITHUX YMOB JJIS 3a/I0BOJICHHS
iHpopMamiitHUX TOTPEO JIFOAUHN Ta TPOMASTHUHA, a TAKOX peaizallii HamoHaJIbHUX
1HTEpECIB.
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Ockinpku YKpaiHa BU3HauWjIa Kypc Ha €BPOIHTErpailito, TO BOHa Mae OpaTu 110
yBaru  HaMkpailll cTpaterii po3BUTKY KpaiH-wieHiB €C y BCiX HamnpsMKax
KUTTEIISIIBHOCTI JIFOJAMHY, 30KpemMa 1y iH(popmMaIliiiiHii cdepi.

[TonmiTuka eBpoiHTErparii € BaroMoO0 CKJIQJIOBOIO 3arajibHOI MOJIITUKHU
HarioHanpHOi Oe3neku. [IpoTe, migMiHa aKkIEHTIB 3 aJanTallili €Bpo CTaHIApPTIB, HA
aJanTamiio yKpaiHChKOTO 3aKOHOJABCTBA miJl €BpPO CTaHIApTH 3MYUIYIOThH
30CEpEeIUTH yBary Ha OCHOBHOMY 3MICTI IIMX CTaHJApTiB, a TaKOX (HOpMyBaHHIO
BIPHOTO YSIBJICHHS PO 3MICT MEXaHI13My aJanTailii 1 Horo IiJIbOBE MpU3HAYCHHS.

[TepcrieKTUBHUM HaIpsIMOM CITIBPOOITHHUITBA Y cdepi iHPopMaIliiHOi Oe3neku
€ €BpO IHTErpaliifHUi HAMpPAMOK , L0 COPUATHME IMEepexoay YKpaiHM Ha HOBI
CTaHAapTU OE3IeKH, 3aCTOCYBAHHIO HOBHX METOJAMK Ta TEXHOJOTIN , M0 3p00JIsiTh
HaIy Jep’kaBy MeHIT Bpa3inuBoro. CriBpoOiTHHNTBO 3 €C copusTUME TaKOX
MOIIUPEHHIO BIIOMOCTEHN TTpo YKpaiHy Yy CBITOBOMY iH(opMaliitHOMy mpocTopi , a
pa3oM 3 TUM 1 (OPMYBAHHIO TO3UTUBHOTO IMIJKY YKpaiHM Ha CBITOBIM apeHi.
®opMyBaHHA 1 peaizallis €IMHOI JEp>KaBHOI MOJITUKA IO 3a0€3MEUEHHIO0 3aXUCTY
HalllOHAJTBHUX 1HTEpPECiB  Bil 3arpo3 B 1HopMmaliiiHuii cdepi, NPURHATTS
BIJIMOBIJIHAX 3aKOHOJABYMX aKTIB COPUSATUMYTh TPUBEJIECHHIO YKPaiHChKOI
HaIllOHAJIBHOI CUCTEMH 1H(OpMAIIHHOT O€3MEeKH Y BIAMOBIAHICTD 3 €EBPO CTaHIapTaMHU
y nmasiit cdepi [5].

BpaxoBytoun Bce meperiueHe BHUINE, MOXHA 3pPOOUTH BHCHOBOK, IO CTaH
3a0e3nedeHHs 1HQopMalliHOi Oe3MeKu B YKpaiHl € 3aJ0BIJIbHUM, X04a ICHY€E TIEBHA
HU3Ka MPOOJIEM .

3apa3 mna YKpaiHU akTyalbHUMHU € TUTaHHS : TapMOHI3allii HaI[lOHAJIBHOTO
3aKOHOJIAaBCTBA , MPABWI , PETYIATOPHUX MEXaHI3MIB 3 THUMH, SKI MJIIOTh Y
€BponenchKOMy COI031; aHalli3 HOPMAaTUBHO — MPABOBOi 0a3u , BUBHAUCHHS MEPEIiKY
cTaHAapTiB, Ha BiANoBiAHICTE €C; 3milicHeHHs koaudikamii  iHPOPMAaIIHHOTO
3aKOHOJIaBCTBA (IIATOTOBKA 3aKOHOIMPOEKTIB MOBMHHA BiAOYBaTHUCS 3 MPOBEICHHSIM
il rPOMaJITHCHKUX OOTOBOPEHB).

Jlns 3abe3neueHHs peanizailii nuTaHb 3  1HGOpPMAIIHHOI O€3MeKu B Tepiof
€BpOIHTETpaIlii HEOOX1AHO: PO3IMIMPUTH CHIBIIPAIIO 3 MPOBIIHUMH MIXHAPOTHUMU
oprasizaiisiMu 3 iHpopmaIiiHoT 6e3MeKu Ta pO3BUTKY 1HPOPMAIIHHOTO CYCILILCTBA
B paMKax MDKHApOJHHUX JOTOBOPIB YKpaiHM;, 3a0e3MeurTd I1HTErpaliro OCBITH,
HAayKH 1 KyJbTypu YKpaiHM B TJI0OadbHUM KyJIbTYpPHHMH, OCBITHIH 1 HayKOBO-
TEXHIYHUI TIPOCTIp.

VYkpaiHa Mae  BUKOPHCTOBYBAaTH  IO3UTHBHUM  JOCBiA  €BpoCOI03y,

IMIIJIEMEHTYBaTH (BUKOHYBAaTH) TI TOJOXKEHHA MOro 3aKOHOJ/IaBCTBa AK1

2
CHPUATUMYTh €(EKTHBHOMY PETYyJIOBAaHHIO CYCIUIBHHUX BIJIHOCHH B iH(MOpMAaIiiHIN
cdepi. Ane ciine KOIMmOBaHHS €BPONEHCHKUX CTaHIAPTIB, a00 Oe33acTeperkHa 3rojia
3 MOJTITUKOIO0 €BpOMH, HEXal 1 TaKOI0, MO J00pe cebe 3apeKOMEeHTyBajla, € TAKHUMH,
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0 HE BIANOBIZAE HAIIOHATHHUM I1HTEpecaM. Ake BXomkeHHsS 10 €C mae
PO3TIIsAATUCS caMe SIK THCTPYMEHT peatizallii HallloHaIbHUX 1HTEepPECiB.
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CEKIIIA 2
IIPOBJIEMH PO3BUTKY KOHCTUTYIIIHHOIO TA MIKHAPO/JHOIO

IIPABA; ICTOPII J/IEP’KABH TA ITPABA
Kepisnuk cexuii:k. 10. H., oouenm Tamapenxo I'. B.

Anieea Kamenis,

cmyoenmxa epynu FOI-132

ropuouynoeo axynememy CHY im. B./lana
TI'nioenxo B. L

acucmenm kagheopu npago3Hascmea
ropuouynoeo gaxyrememy CHY im.. B./lans

KAHOHIYHI JOTMATH, AK NIJATPYHTA OJIs1 HAIIOHAJIBHOI
CUCTEMMU AEPKABU TA IIPABA

Icnye Garato Teopii BUHMKHEHHs JroAcTBa Ta 3emil. OgHa 3 Teopid —
TeoJoTiuHa. B 11 OCHOBI JIEKUTH T1MOTE3a TOTO, 10 BCE BUHUKIIO 3a 3aAyMKOI0 bora
3 METOI0 peaizailii 3arajipbHOro Omjara. TakuM YMHOM JyXOBHI CWJIHM CTOSTH Haj
JIOJIbMU Ta HAJ| IEPKABOIO.

[ToxomkeHHS IepikaBH Ta MpaBa — CKIagHe MuTaHHs. OCKUTBKH BUCHI MOXKYTh
BHUCYBAaTHU TEOPii TOTO SK BCE PO3MOYMHAIOCH Ta K OymyBajoch. OpHAK MUTAaHHS
TOTO, IO PENITiifHI BYSHHSI BUHUKJIM PaHIIIe 3a MPaBo € He CIipHUM. B naBHUHI yacu
JIIOJIA IPUHOCKIIH SKEPTBU MPUPOII. | IKUMOCh YMHOM Yepe3 JesSKHUi 4ac Te 10 BOHU
MIPOCUJIN BiJI0YBaJIOCH.

[TosiBa MOHOTEICTUYHOI peNirii ChiBmajae 3 PO3BUTKOM JIOACTBA. Jlis
CKpITIJICHHST CBO€l Biaau imrepatop KOHCTAaHTHH TpWMaE XPHUCTHSIHCTBO SIK
nepkaBHy penirito. Tak KoHCTaHTMH OAHMM 3 MEpPUIMX 3 €BPOINEUCHKUX CYBEPEHIB
OTOTOXKHMB CBOIO Bialy $K OokecTBeHHY. OTOTOXHIOBAaHHS BJaJM MOHapxa 3
00KEeCTBEHHOIO J1aBaJia 3MOTy Oararbma CTOJITTSMU YTPUMYBATH BJaay B MOHAPIIIHX
pyKax.

Ha mpors3i: CepennboBiuus , enoxu Binpomxkennsi, HoBoro Yacy — nepkaBu
HE BIJIMOBISJIMCH BiJ PENITIAHUX HOPM. AJDKE pEeNiriiHi HOPMHU JOMOMararoTh
BUXOBYBaTH HACTYIIHE MOKOJIHHA. Mopanb - cucTeMa HOpM 1 MPUHIMIIB, SKi
BUHUKAIOTH 13 TMOTPEOM Y3TOJKEHHS I1HTEPECIB I1HAWBIIIB OJUH 3 OJHHUM 1
CyCIUIbCTBOM  (KJIacOM, COITIaIbHOIO TPYIOI0, JIEP)KABOIO), CIPSAMOBaHI Ha
PETYIIIOBaHHS MOBEAIHKY JIOJIEH BIMOBIAHO 0 MOHATH J00pa 1 371a 1 MATPUMYIOTHCS

O0COOMCTUMU TIEPEKOHAHHSIMHU, TPAAUIIISIMU, BAUXOBAHHIM, CHJIOIO TPOMAJICHKOI TyMKHU
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[1, c.265]. 3Buuai, Tpaauilii, KyJIbTypa — yce 1€ € HEBIJ €EMHOI YAaCTHMHOIO KOXKHOI
Jep>kaBu. 3a JIOMOMOTOI0 IMX €JIEMEHTIB  MOXJIMBO BHXOBAaTU T'POMAISHCHKE
cycniyibeTBO. Came Ha IIMX HOPMaX I'PYHTYETHCS BUXOBAHHS JITEH.

¥ Bacuns Cryca € CTpOuKu:

Ax mobpe Te, mo cMepTi He OOIOCH 5

1 HEe MMUTAl0, UM TSHKKUN M1l XPECT.

1o Bam, 60roBe, HU3BKO HE KIOHIOCS

B IIEPEIIYTTI HEIOBIOMUX BepCcTB [2].

Buxoasuu 3 ppaszu «i1o, Bam 60roBe HU3bKO HE KJIOHIOCS», MOKHA TIPUUTH J10
JTYMKH, 1110 Bipa B bora BTpatusia cBoro akTyajabHICTh. YH TIHCHO 1€ Tak?

[Ticns xpemenns KuiBchkoi Pyci kHszem BomogumMupom , XpUCTHSHCTBO
YBIUIUIO B JKATTSA JIOAEH 1 CTajlo HEBII €MHOI0 HOro YacTHHOW. 3 pO3MajoM
KwuiBcekoi Pyci Ta [Nanuipko-BoJMHCHKOrO KHSI31BCTBA YKpaiHCBbKI 3€MJIl CTald
00’eKkTOM 3arapOHUUBKUX [Jid Boporyrouux Kpain. B 1569 poui BigOynace
JIrobminceka yHisgs. Hacmigkom sikoi ctano yrBopeHHs Peui Ilocmommroi. Opnak
TOJIOBHUM YAAapOM JUIsl YKPATHCHKOTO CYCIHUIBCTBA CTANIO yKiaaaHHs bepecteichbkoi
yHil 1596 pori, sika Hecina Ha YKpaiHChKI 3€MJIl 1HIIY pEJNiriro. YKpaiHChKe
CYCIUJIBCTBO BUCTYIUJIO 3 CYHNpOTUBOM. Lleil cynmpoTuB yBIifIlIOB B iCTOpitO SIK J00a
Ko3zayunnu. Ko3zaipki Ta ['eTbMaHCBKI 4acu € TOPAICTIO HAIOi Aep)kaBu, 00 came
BOHH BIJICTOIOBAJIM MPABO HAPOJy Ha JACP>KABHICTD.

10 xBiTHa 1710 poky BigOynach Haja3BUYaliHa MOJlA. ['€TbMaH y BUTHAHHI
[Iumun Opauk nOpuiiHSIB nepury KoHCTUTywiro y cBiTl. g Konerutymis €
MPOrPECUBHOIO JJIsi CBOTO 4acy. AK€ B HiM MPOBO3TOJIOIIYETHCA MO BJIAIU Ta
MIPOTOJIONTYIOTHCS TIPaBa TPOMaJIsH.

Opnak 1 KOHCTHUTYIlIS TIOBHICTIO TIpoHM3aHa boxxumu mocTysnaTamu.
[TpeamOyna KoHCTUTYIIIT pO3TOYMHAETHCS 31 CIIB:

B iM's Otis 1 Cuna 1 Cesitoro [lyxa, bora B Tpiitiii CBsTiit ciiaBiMOro

Hexali 3amummThCcs Ha BIKOMOMHY ciaBy 1 mam'stky Biiicekka 3amopi3bkoro i
BCHOTO HAPOIy MaIOPOCIHCHKOTO.

JluBHUY 1 He30arHEHHUH y JNOJsSX CBOiX bor, MunocepaHuil y JAOBroTepIiiHHI,
CIpaBeUIUBUI y TIOKapaHHi, SK 3aBXKIU BiJl MOYATKy CBITY, HA MPaBEIHOMY MIpHIIL
MpaBOCY/Jsl CBOTO - OJHI JEp>KaBU 1 HApOJM BO3BEIMYYE, a IHINI 3a TPIXU 1
0€33aKOHHS - YIOKOPIOE, OJIHI TIOHEBOJIIOE, 1HIII - 3BUIBHSE, OJHI MiJIBHUIIYE, 1HII -
noHmwxkye. Tak 1 cTapojaBHii XopoOpuil KO3albKUl HapoMd, 10 paHillle Ha3UBaBCA
KO3apChKUM, CIIOYaTKy OyB TiJHECEHUH CJaBOI0 O€3CMEpPTHOI, PO3JIOTHUMHU
BOJIOJIIHHSAMM Ta JIMIIAPCBKUMHU BifBaramMu, SKMMH HaBOAWB CTpaxX HE TUIBKHM Ha
HABKOJIMIITHI Hapoau, a ¥ Ha camy JlepkaBy CXimHy, TOMY CXITHUH BOJOJap,
MparHy4d >KUTH BIYHO B MHUpPI 3 HUM, OJIPY’KMB CBOTO CHHA 3 JIOYKOIO KHSI3S

KO3apChKOTO.
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3ronom Toil camuii mpaBeanuid Cynas - bor 3a HempaBau Ta 0€33aKOHHS, IO
30UTbLIYBAINCS, YUCICHHUMM KapaMu TMOKapaB TOW HAapoJ KO3albKUM, MOHU3UB,
YIOKOPHUB 1 3BEprHYB, & HAOCTAHOK 30po€ro nepxkaBu [1ojbChKOi Yepe3 MOIbChKUX
kopoutiB bosnecnaBa Xopooporo i Creana baropis yspMus.

I He3barHeHHUI Ta HEOCSHKHUN y MPaBOCYAJl CBOeMy bor, kaparouu, mokapas
HAIIMX NpeAKiB HezuncieHHuMU Jmxamu [3]. [lepmra cTarts mporosomniye , 1Mo Ha
YKpaTHCBhKIN 3eMJI1 € JIMIIe OJHAa Bipa - Bipa MpaBOCIaBHA CXiTHOTO CIOBIAAHHS, i
MOCTYIIICHCTBOM ~ CBSITINIOTO  ATIOCTOIBCHKOTO TPOHY KOHCTaHTHHOTOIBCHKOTO,
HaBIKM CTBep/KeHa Oylia, 1 3 MOMHOXXEHHSM XBaJid bOToBi, CBATUX IIEPKOB Ta
KBITHCHHSM y HayIll cepejl 3BUILHEHMX CHHIB MaJIOPOCIHCHKHX TMOIIMPIOBANACh 1
HEMOB O1J1a JIJTis B TEPHIT MK CYCIJTHIMHM 1HOBIPHUMH JIep>KaBaMU MpoOIBiTana. A s
me Oimpinoi Barm mepBicHoro B Mamiit Pocii mpecTony MHTPOMOIUTCHKOTO
KuiBcbkoro Ta s 3pYy4YHINIOTO  YIPaBIiHHS  CIpaBaMH  JTyXOBHHMH
SICHOBEJILMOKHUI TreTbMaH ITICJIS 3BUILHEHHS BITUM3HM BiJ ira MOCKOBCBKOI'O Ma€
3100yTH y CTOJIMIIL ATOCTONBCHKIN KoncTanTHHONONBCHKIHM
CBAIIICHHOHAYAJILHUIIBKY TIEPBICHY BJIally, 1100 Yepe3 Hel BITHOBWIHCH persiii Ta
MOCJIyX CHHIBCBKMM JO 3rajyBaHOTO AMOCTONBCHKOro KOHCTaHTHHOMOIBCHKOTO
TPOHY, BiJ SIKOTO TPOIOBIIII0 €BAHTEIBCHKOT BIPH BCEJICHCHKOI CBSTOI Ta Biaja
yaocroinacs 3MminHeHHs [3]. Takum unHOM, ['eThbMaHCBKa CTapumIMHA ITPOroJOCHIIA
MPaBOCJIABHY Bipy JEP>KaBHOIO.

ToMy peniriiiHi KaHOHHM CIIy>)KaThb MIPHJIOM 1/1€aJbHOTO cycrniibcTBa. KoxkHa
peniris Mae 3akpirieHl nojiokeHHs. Tak icHyroTh [ecsats boxux 3amoBineit, siki
3aKPITUTIOIOTh OCHOBHI TIOCTYJIATH.

Xaii He 0yne ToO1 iHmux 0oriB nepeno MHoro!

He pobu co6i1 pi3p0u 1 BCSKOi 000K 3 TOTO, 110 Ha HeO1 Bropi, 1 Mo Ha 3eMiri
701, 1 M0 B BOA1 Tij 3emiero. He Bkionstics iM 1 He ciayxu iMm, 60 A ['ocrioas, bor
TBiMl, bor 3a3mpicHuii, 1m0 Kapae 3a NpoBHHY OAaTbKiB HAa CHMHAX, HA TPETIX 1 Ha
YETBEPTHX MOKOMIHHAX THX, XTO HEHaBUIUThL MeHe, 1 110 YMHUTHh MIJIICTh THCSYaM
MOKOJIIHb THX, XTO JIIOOUTH MeHe, 1 XTO IepKUThcsi Moix 3amoBiiei.

He mnpwusuBaii Imenns ['ocmoma, bora TBoro, HamapemHo, 60 HE IOMUIYE
Tocrop Toro, xTo npususaruMe Moro MMeHns HamapeMHo.

[Tam'sitaii neHb cyOoTHIH, m00 cBsatuTH Horo! IllicTe AHIB mpalltoit 1 podu BCIO
MpaIfo CBOI0, a JeHb ChoMHM cyOoTa s ['ocroma, bora TBoro: He pobu >KOAHOT
mpaili Td ¥ CUH TBIH, Ta J0YKa TBOs, pa0d TBIM Ta HEBUIHLHUIIA TBOS, 1 Xy/100a TBOS, 1
MPUXOJbKO TBIM, 10 B Opamax TBOiX. bo mricTte aeHbp TBopuB ['ocmonp HEeOO Ta
3eMJII0, MOpE Ta BCe, 10 B HHUX, a JIHI ChOMOIO CIOYMB TOMY I0OOJIaroCJIOBUB
['ocnonb 1eHb cyOOTHIH 1 OCBATUB HOTO.

[ITany#t cBoro OaTbka Ta Matip CBOO, 10O MOBr1 OyJW TBOI JIHI HA 3e€MJIi, SIKY

I'ocrionw, bor T8I, nae ToO1!
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He pOunaii!

He unnu nepentody!

He xpanu!

He cBizkyii HerpaBIMBO Ha CBOTO OJMKHBOTO!

He xanaii tomy OJIMKHBOTO CBOTO, HE Ya/Iail )KOHH OJIKHBOTO CBOTO, aHi padba
1ioro, aHl HEBUIBHUIII HOT0, aHl BoJa MOro, aHi ocjia Horo, aHi BChOro, 110 OJIMKHLOTO
TBOTO [4].

KoxHna 3 nux 3amoBifei 3HaiIia cBO€ BiJOOpaKeHHSI B HOPMATUBHO-TTPABOBHUX
aKTax YKpaiHu.

UYerepra 3anoBiab: [lam'arait nens cyOoTHiH, 100 cBsatutu Horo! Illicte nHIB
npairoi 1 podu BCIO Mpallio CBOIO, a AeHb CboMuid cyboTta aisa ['ocriona, bora TBoro:
He poOu >KOAHOI Mpalli TH ¥ CUH TBIi, Ta I0YKa TBOS, pad TBIM Ta HEBUIHHUILI TBOS, 1
XyJ100a TBOSI, 1 HPUXOABKO TBIM, 10 B OpaMax TBOiX. bo micTe AeHs TBOpUB ['ocnoapb
He0O Ta 3eMJII0, MOpE Ta BCE, IO B HUX, a THS CbOMOTO CITOYHB TOMY TOOJIar0CIIOBUB
I'ocnionib neHb cyOOTHIM 1 OCBITUB Horo.. Lle mogokeHHsT MOYKHA 3HAUTH B JEKIIBKOX
cratTsix Konekcy 3akoniB npo Ilpairto, ['maBa 5 Yac BiAmOYnHKY.

IT’sTa 3amoBigs TOBOPUTH MPO T€, IO AITH MMOBUHHI IIAHYBAaTH CBOIX OATHKIB.
BinoOpaxenns 1iei 3anoBial MmoxkHa 3HaiiTH B CimeliHoMmy Kopaekci Ykpainu. Po3zmin
17 O60B’s130K MOBHOJIITHIX JOYKH, CHHAa YTPUMYBAaTH OaTbKIB Ta 1Or0 BUKOHAHHS.

[octa 3amoBinb: He yoOuBai. Ilpsma Hopma crarti 115 KpuminansHOro
Konekcy Ykpainu.

BocbMa 3anoBiib: HE Kpaju 3HaXOUTh BiJoOpakeHHs B cTarTsix 185 Kpamixkka,
186 Po36iit Kpuminansnoro Kogekcy Ykpainu

Jler’sita 3amoBigb: He cBiakyil HempaBauBo Ha cBoro Ommknboro! Ile
MOJIOKEHHSI MICTUThCS B cTaTTs 383. 3aBiioMO HEMpaBAMBE MOBIIOMJICHHS PO
BunMHEHHA 3710unHy, CtatTs 384. 3aBijoMo HempaBauBe MokazaHHs KpumiHaibHOTO
Konekcy Ykpainu.

3B SI30K YKpPAiHCBKOTO HApOJy 3 XPUCTUSHCHKOIO BIpPOIO € HEPO3PUBHUM Ha
npoTs3i TucsoiTTa. CouianicTudna 100a He 3Morja o0IpBaTH 110 HUTh. «Pemiris —
11 OIMYM JJISI HApOay», - 3asBiisiB B. JleHiH. 3BICHO, 32 JJOTIOMOTOIO PEIIrii MOXKIHBO
kepyBatu JroapMu. Ta B. JIeHIH mporojocuB 1eil I03yHT TOMY, IO >KOJHA CHJIa HE
MMOBUHHA OyJla KUJAaTH TiHb Ha BJIaay OLIBIIOBUKIB. Periris He BOMBA€ 1HIIMX JIFOACH.
Jlroneit BOMBarOTh HEUECHI MPOUAMCBITH, SKI BHKOPUCTOBYIOTH iM’si bora B cBOiX
raHeOHUX UIAX.

MopanbHe Ta KyJbTypHE BHXOBAaHHS — € 3allOPYKOIO YCIIXy MOKOMiHb. Jlutie
JIIOJTMHA 31 CYMJIIHHOIO COBICTIO MOYKE€ YHHHUTH MPABOCY /IS, ACPKABOTBOPCHHS.
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I'powesun Mukuma,

cmyoeum epynu FOI-151

ropuouynoeo gaxyrememy CHY im. B. Jlans
Hayxosuui kepienux:x.10.1., doyenm Komoesa JI.B.

JIEP2KABHUI PEXKUM B YKPAITHI: IPOBJIEMHI IIUMTAHHS

Jlep>kaBHUI pEXUM BIAITpae KIOYOBY pOJb y (PYHKIIOHYBaHHI KOXKHOT
pO3BUHEHOI JaepxkaBu. Hax pi3HUMH acmekTaMM Ta TUTaHHSAMHU TOJITUYHUX
(mepkaBHUX) PEKUMIB MIPAIIOBANIA TaKl BUIATHI BUYeHI sKk: Apenn Jleinxapt, Pobept
Anan [lane, Jlappi Jaitmonn, 30irHeB byke3anHCBHKUIA Ta 1HINI BUAAHI BUYCHI B ramaysi
nositosorii. Po6otu mpo momiTHYHHMI pekuM (aHaii3, MmpoOJjeMaTHKa, HAMPSMOK
PO3BUTKY) YKpaiHu MOXHA MO0AaYnuTH y poOOTax TaKWX BUYCHUX SK: [1OTyIbHHUITbKUI
Bononumup ApnonsnoBuu, Ctaponyockuit bopuc AGpamoBuy, Skymuk Banentun
MuxaiinoBud. OCHOBHOIO METOIO HaIloi poOOTH € aHalli3 JIMCHOro (Cy4acHOro)
JEP>KaBHOTO PEXKUMY Ta JEMOHCTPALIlsl HAMOUTbII CEPHO3HUX Ta TOJOBHUX MPOOJIEM.

Mu >xuBemMo y cywacHId, IMBUTI30BaHIA nepxaBl - Ykpaini. B Ykpaini mie
npuHIUn BepxoBeHcTBa npaBa Ctarts 8§ Koncruryiii Ykpainu [1], Hamia gepxasa €
npaBoBoto. B Ykpaini nitoTh 3 rijky Biaau: 3aKOHOJaBYa, BUKOHABYA, cyaoBa. Lle €
XapakTepHUM ISl JIeMOKpAaTWU4yHOi JepkaBu. Takoxk Tpeba 3a3HAUUTH IO
nounHarouu ¢ 1991 poky, ko YkpaiHa cTajla HE3aJIEeKHOIO JIEPKaBolo, y JIepxkKaBl
CHpsIMYBaBCA HAIMpPSIMOK AISUIBHOCTI Ha OyAyBaHHS JI€MOKPATUYHOTO MOJITUYHOIO
(Iep>kaBHOTO) pEeXUMY. AJle MU HE MOXKEMO BIIEBHEHO TOBOPUTH TPO TE IO B
VYkpaini HUHI COPMOBaHUI HA JOCTATHHOMY PIBHI JEMOKPATHYHHUNA MOTITUIHHUMA Ta
JEPKABHUU PEIKUM.
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Ha mnamy nymKy, cydacHUH JAepXaBHUM pexuM B YKpaiHi CKIIagHO
NOPEeICTaBUTH SIK OJHE Iiie. lle CyKymHICTh peXuMIB, Y SIKUX € O3HAKU KO>KHOT'O
peXKUMY 3 MEBHUX IHIIUX JCPKABHUX PEKUMIB: JEMOKPATUYHOTO, aBTOPUTAPHOTO,
TOTAJITAPHOTO, OXJOKPATHUYHOTO, JAUKTATOpChbKOoro. O3HaKM J1€MOKPAaTUYHOTO
pexuMy B YKpaiHi: iCHye 3 TUIKH BIIaJU: 3aKOHO/IaBYa, BUKOHABYA, Cy/I0Ba; YKpaiHa
€ TPaBOBOI0 JEpXKaBOO, € TPOMAACbKE CYCHUIbCTBO; ICHYE CHCTEMa
OaratomapTiHOCTI; 1CHYe€ CHCTeMa BHOOpPYOi Ta 3MIHIOBAaHOI BIaaAW; i€
JEMOKPAaTUYHUNA TMapJiaMeHT, MpPaBOBY (IOPUIUYHY) PIBHONPABHICTh T'POMAJISH.
O3HaKu aBTOPUTAPHOIO PEKUMY B YKpaiHi: IMIMPOKI MOBHOBXKEHHS BUKOHABYOI
BiIaau (MPE3UJICHTY Ta YpsAy); 3BYKEHHS JEMOKPATUYHUX MPUHIUIIB 11010
[JIACHOCT1  JISUTBHOCTI OpraHiB TOJITHUYHOI Ta JepkaBHOi Biaad. O3HaKH
TOTAJITAPHOTO PEKUMY: BIIEBHEHICTh JESKUX aJIMIHICTPATUBHUX KaJPiB, MOMITHUKIB y
CBOili O€3KapHOCTI; HEMPHUITYCTUMICTh MOJITUYHOTO 1HAKOMUCIEHHS; JOTMATHU3M;
AHTU-THTEJNEKTYyalli3M Yy cdepl ryMaHITapHUX 3HaHb. BaXXIMBO 3a3HAayuTH, 1O B
VkpaiHi € Takoxk 1 MNpoOJeMU 3 €JIEKTOPAIbHOK CHUCTEMOIO, 3aKpIIUICHICTh
MOJIITUYHUX €JIIT Ha BIIAJHUX Tocajiax 3aBIsku daabcudikaiisMm [3, c. 92-93]. Takox
Ma€ Miclle ¥ OXJOKpaTHYHIM pPEXUM 3 TaKUMU O3HaKaMHU: HEaJeKBaTHI CHpoOu
pO3B’sI3aTU HApOAOM JepXaBHI NpoOJIEMHI MNUTaHHS MPOCTHUMH CIIOCOOAMHU Ta
MeToAaMH, 0€3 PO3yMiHHS TOrO IO MUTaHHS NOTpedye ONMpantoBaHHA (BUMOTH «TYT
Y 3apa3»); IPeJICTABHUKYU BJIaJIM HE BIJUYBAIOTh CBOIO I'POMAJICHKY BiANOBIAAJIBHICTD
nepesl CBOIM HApOJIOM; BJaJapiOBaHHS Ja MPAarHeHHsS HAXWBH, IiJBUIICHHS CBOTO
CTaTyCy B COIllyMl cepel JIoJel AKl MOTpanuiu A0 BJIAJH 3 «HU3IB CYCHLIbCTBa»
O3HakM JUKTATOPCHKOTO  pPEXUMY: y3yphHauis BJaad OJHIEI0  JIFOJAMHOIO
(mpe3uaeHToM), y3yprallis BiIay MapTieto; (pakTuyHe BTpyYaHHS Ta BIaJaprOBaHHS
OJIHI€1 MPaBISYOT €JITH SIKa MEePENIKOIKae poOOTI THIIHX.

Ane € OUIBII apryMEHTOBaHA Ta TOYKA XapaKTEPUCTUKA JIEPKABHOTO PEKUMY
Vkpaini. BBaxaemo, 1o mpu BCId PI3HOMAHITHOCTI PEXKHUMIB «3MIIIAHOTO»
MOJITUYHOTO (IEpPKaBHOTO) PEXKUMY, L€ Mae HalOUIbIl TOYHY CyYacHy
xapaktepuctuky. 3a aymkoro Ilomimryka 1.O. ta Jlyp’e B.K. B Ykpaini HuH1 gie
OJIITApPXIYHUN PEXHUM EJIEKTOPaIbHOI JEMOKparii. 3a UM PEXUMOM, HaApoJ Ha
BUOOPUYMX OCHOBAX BUOHMpAE €Ty, aje BCl BayKeJi YIPaBIIHHS 3HAXOASTHCSA B pyKax
HebaratbOX TMPEJCTABHUKIB BEIMKOTO HAIIOHAJILHOTO KariTtany. ABTOpPH JaloTh
Ha3BY UM SIBUIIIAM «KJIAHOKPATIsH» a00 «IUTyTOKpaTis» [2, c. 91].

Mu MoXeMO TOBOPUTH MPO Te, IO JIEMOKpaTUYHI 3acajyd Ha YKpaiHi Bce IIe
Ha HU3BKOMY DiBHI, ajie TPOIEC MOKPAIICHHS ACPKABHOTO PEXUMY TPUBAE Ta TyKe
MOBUIBHO 3A1MCHIOEThCA. He MokeMo BBakaTu Jep)KaBHUM pexuM B YKpaiHi
chopMOBaHUM TOMY IO Y Jep>KaBi Ta MpaBsl € Oarato MpoOJEeMHUX MUTaHb, (AKTOPIB
Ta TOJIOKEHb.
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[lepuie mpoGieMHe MUTaHHS, KOTPE Ma€ BEIMYE3HUU BIUIUB Ha JCPKABY —
HEJIOCKOHAJIICTh i Ta poOOTH IIHCHUX HOPMATHUBHO-TIPABOBUX aKTIB. SIKIO B3ATH
nepxxaBHy Koncrutymito Ykpainu (Big 28.06.1996, N254k/96-BP) moxHna noGauntu
0 BOHA Mae€ Jy>ke OaraTo MOJIOXKEHb SKI 3aXMINAI0Th HaIll MpaBa, TapaHTYIOTh
cBoOoaM HaceneHHIO kpaiHu. KoHcTuTyis Ykpainu Mae HalBUILY IOPUIUYHY CHITY
Crarrs 8 4. 2 Koncrurymii Ykpainu [l], mpore cmif 3a3HauuTH, MO0 OyBalOTh
BUITAJIKM KOJIM HAIll TpaBa 3TiAHO 3 KOHCTUTYIIEI MOPYMIAIOTHCS SIK BUKOHABUOIO
BJIAJI0F0, TaK 1 CAMOIO JIEP’KaBoO0. € y HOPMaTUBHO-TIPABOBUX aKTaxX YKpaiHi Taki, sKi
e HE peali30BaHi B JOCTaTHROMY OOCS31 YW sIKI HEe TpaiorTb. Hampuknan, y
Crarti 15 Koncrurynii Ykpainu [1] wactuna npyra «llen3ypa 3a0opoHeHa» HOpMa
4acTo MOpyIIaeThes y Halii aepxkasi. Hepinko 1ie MoxkHa no6auutu y po6oti 3MI,
BUJIABHUIITB, JIEP>)KaBHUX opraHizaiiid. Takox y 4acTuHI TpeTiil i€l CTaTTi CKa3aHo:
«/lepxaBa rapaHTye CcBOOOJIy MOJITHYHOI JdISUIBHOCTI, HE 3a00pPOHEHOI
Konctutymiero 1 3akoHamu Ykpainu». Ll Hopma He pearnizoBaHa B JIOCTaTHBOMY
00cA31, TOMy IO ICHYIOTh BUIAJKU KOJIA JIEpXkaBa MEPEIIKOHKae poOOTI MEBHHUX
MOJITUYHUX CUJI (mapTiid, 00’€HaHb) AKI He 3a00poHeHi 3akoHoM. Lli HopMmu €
BOKJIMBUMHU JIJIS1 IEMOKPATHYHOI JIEp>KaBH, NMPOTE B HAIIOMY BUIIAJIKY iX peatizallis
Ma€ TMEBHI CKJIAJHOCTI, TOMYy II¢ € MNpoOJEeMHUM MHUTaHHAM Yy peamizamii mii
HOPMAaTUBHO-TIPABOBUX AakTiB. [HIIMMHU clIOBaMHu, TE3UCOM IIi€l mpoOieMu € —
peanizalliss HOpMaTUBHO-TIPABOBUX aKTIB MOBMHHA OYTH TaKOlO, SIKOIO BOHA 3aJyMaHa
Ta MPOIKCAHA Y 3aKOHAX, Y TIOBHOMY 00CS31.

Hpyre npoOieMHe NUTaHHS — IEBHA HECTAOUIBHICTD SIK y MOJITUYHUX OJIOKaX,
y MapjaMeHTI TaK 1 y PI3HUX perioHax, opraHax BJIaJ Iy MICIEBOTO CaMOBPSIyBaHHS.
s npobGnaemMa Mae BIUIMB Ha JCp)KaBHI Ta 3aKoHOJaBdi mporecH. llomTuusi
KOH(IJIIKTH pi3HUX OJIOKIB, MapTiii Ta 00’€AHAHb MPUBOAATH 0 HECTAOIBHOCTI Y
pOOOTI PI3HUX JEPKABHUX CTPYKTYP IO MPHU3BOAUTH 10 IPodeM Y PyHKIIIOHYBaHH1
Ta poOOTI MOJITUYHOTO Ta JEPKABHOTO pexuMy. Ko podoTa Ha BepxiBll BIaaU
MopylieHa Y TPHUIHWHEHA, TO 1€ TNPU3BOAUTH N0 TOSABICHHS mpoliemM y
HIKYECTOSIIIINX JIEP’)KaBHUX OPTaHiB Ta BChOTO HACEJICHHS JepKaBU. TaK0K BaXKIUBY
POJIb TIOJIITUYHA HECTAOUTBHICTh Ma€ 1 y 3aKOHOJAaBYOMY MPOIleCi. ICHYIOTh BUTIAIKK
KOJM TOTPIOHO HEraiHO TPUHHATH TIEBHUM HOPMATUBHO-TIPABOBUU akT, ado
ckacyBatu JidicHuid. I[IpoOGiemu y mapiaamMeHTI MOXYTh CHOPHSITH TOMY IO
3aKOHO/JIaBUl MPOIECH OyTIyTh BiIOyBaTHCS 1032 TEPMiHAMU, HE OYyAyTh MPUUHSTI YK
CKaCcOBaH1, OyyTh MPUIHATH HOPMATUBHO-TIPABOBI AKTH sIKI OyAyTh HEKOPEKTHUMH,
OyInyTh MPUUHSATI HE3aKOHHI pilieHHs, Towo. [IpuknanoM momiTUYHUX OpodiieM y
3aKOHO/IAaBUOMY IIpOIIeCy MOXe cTatu 3akoH [Ipo BHecenHs 3miH a0 Konctutymii
VYkpaiau Big 08.12.2004 No 2222-IV (Pemakiis cranom Ha 30.09.2010) sikumit OyB
MPUIHATUN 3 KOHCTUTYIIWHUMHU TOPYIIEHHSAMH — 3aKOH HE OTPUMAaB PE30JIONii

Koucrurymiinoro Cyay VYkpainu. lleit 3akon OyB BH3HAHWN HEKOHCTUTYI[IHHUM
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3rigHo 3 pimenHaMm Koncrutyuiinoro Cyay N 20-pr/2010 Bix 30.09.2010 y 3B's13Ky 3
MOPYIIEHHSIM KOHCTUTYIIHHOT MPOIEAypU HOro po3risiay Ta NPUHHATTI. Tomy
3arajbHOI0 MPOOJIEMOIO HAIIOTO JEPKABHOTO PEXKHUMY € MOJITUYHA HECTAOUIbHICTD,
110 BUKJIMKAE 1HII TTPOOJIEMH.

JlepxaBHuii pexxuM B YKpaiHi Mae HeMaio mpobinemHux ¢akropis. [lepmn 3a
BCE, CIIJl PO3YMITH IO B YKpaiHi i€ 3MIIIaHUN ACpKaBHUM pEXHUM, KU Mae
O3HaKy 0aratboxX IHIIMX PEXKUMIB. TOMy TOBOPUTH MPO KOHKPETHHM Jep>KaBHUMN
pexuM B YKpaii ckiaagHo. Tpeba 3a3HaUMTH, 10 BCE K TaKU OCHOBOIO JJISI HAIIOI
JIEp’KaBU € — IEMOKPATUYHUN pekuM. BaxxiauBo po3ymiTH, 1o mpoOsiemMa MUTaHHS
HOPMATHUBHO-TIPABOBUX aKTIB € OJIHOIO 3 CaAMHUX TOCTPHUX, TOMY IO II€ MUTaHHA €
OJIHUM 3 HAWBaXJIMBIMIMX JUIsl BUpilIeHHA. € W HOPMATHBHO-TIPABOBI aKTH SKi
noTpiOyI0Th HErailHMX 3MiH, TOMY IO BOHHU CTBOPIOIOTH OaraTo mpoOiem Yy
cycnuibeTBl. [loTpiOHO BHUIIpaBUTH TMporaivuHU B y 3akoHax: «IIpo 3abe3neueHHs
paB 1 CBOOOJ TPOMaJsiH Ta MPABOBUI PEKUM HAa TUMYACOBO OKYIIOBaHIA TEPUTOPIi
VYkpaini (Bim 15.04.2014, Nel207-VII)» ta «IIpo 3abe3medeHHs mpaB i cBOOOA
BHYTPIIIHBO TEPEMIIIEHUX OCi0 (Bim 20.10.2014, Nel706-VII)». Takox
HEMaJIOBAXXHUM € ¥ TpobsiemMa MOJITUYHUX KOH(IIIKTIB, sIKa TEXK Ha HaIl MOTJIAJ €
OJIHOIO ¢ HaWrosoBHIHUX. L npobnema € qyxe BaKIMBOIO TOMY IO BOHA HAIpsSIMy
BIUIMBA€E Ha PoOOTy JepkaBU Ta poOOTY 3aKOHOJABUOIO Ipoiiecy B Iiaomy. Jlis
MOKPAILEHHS] CUTYallil B Jep>KaBl MOTPIOHO HAJIATOAUTHU Ta 3MIHUTH «OJIrapX14HUM
PEXUM  €JIEKTOPAIbHOI  JAEMOKpATii», MO030aBIATUCh Bl aBTOPUTApHUX Ta
TOTANITAPHUX 3acajl, 3MIHUTH JIEp>KaBHUM anapar, CTBOPUTH Cy4YacHI Ta yHIBEpPCaJbHI
pedopMu 3akoHO/AaBCTBA. Biasa moBUMHHA MparHyTH 10 BAOCKOHAIIOBAHHS JIHCHUX
MPOTajvH Y 3aKOHAaX, BUMPABIATU iX. Biaga moBuHHA BUPOOISATH Ta peai3oByBaTu
yCl MOKJIMBI MEXaHI3MH Ta 3acOo0U JUIsl BUPIIICHHS] TAKUX MPOOJIEMHUX MUTAHB SKi
CTOATh 3apa3 Mepel HEe AJisi MOKpPALeHHS pOOOTH JIep:KaBHOTO pPEXuMy. SKIIO
BUIIPABUTH 111 TOJIOBHI MPOOJIEMHU, TO Hallla JepKaBa MO30aBUTHCS BiJl IHIIMX MEHII
MPIOPUTETHUX MPOOJEM, Kl BUXOJATh 3 TOJOBHUX Ta Hallla JiepKaBa CTaHE OUIbII
JE€MOKPaTUYHOIO.
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Huxumuna Onvea,

cmyoeumxa epynnolfOI-151

ropuouveckozo gpaxyromema BHY um. B. Jlans
Hayunwiii pykosooumens. x.10.H., doyenm Komoea JI.B.

MECTO 3AKOHOJATEJIBHBIX AKTOB B CUCTEME HOPMATHUBHO-
INPABOBbBIX AKTOB

[IpaBo - 3TO Upe3BBIYANHO CI0KHOE COLUAIBHOE SBJICHHUE, KOTOPOE BKIHOYAET
B ce0s COBOKYIMHOCTh B3aMMOCBSI3aHHBIX 3JIEMEHTOB. BaxkHoit popmoii BeIpaskeHHs
MpaBa SABJSIOTCS HOPMATHUBHO-TIPABOBBIC AaKThl. B IOpUAMYECKON HayKe OHU
paccMaTpUBAIOTCS KAK UICTOYHUKH MPABA.

AKTYyanbHOCTh BBIOpAaHHOM TEMBI COCTOUT B TOM, UYTO 3aKOH SIBJISICTCS
BOKHEHIIIMM HCTOYHHUKOM IPaBa B CUCTEME HOPMATUBHO-TIIPABOBBIX aKTOB Y KPAWHBI.
OH coJlep>XHUT MPaBOBbIE HOPMBI, KOTOPBIE PETYIUPYIOT Hanbosiee BaXKHbIE CTOPOHBI
0O0I11IeCTBEHHOM U TOCYJJaPCTBEHHOM KM3HU.

HccnenoBannio MecTa 3aKOHOAATENBHBIX AKTOB B CHUCTEME HOPMAaTHUBHO-
IIPABOBBIX AKTOB YKpaWHbI YJEsJIM BHAMaHue Takue ydensle, Kak: C.C.Anekcees,
H.H.Bomienko, C.ILI'onosateiii, C.A.I'omyHcekuid, I'. [dytka, B.M. KocoBuu,
A.M.Koctenko, H.M.Kopkynos, B.B.JIazapeB, M.C.Ilomumyk, B.I'.Porans, WN.JL
Camcun, O.E. Conun, M.C. CtporoBuu, O.®. CkakyH, B.B. Uepnukon, A.OD.
[IIe6anoB, B.A. FOcymnoga, 11. A. SImnonbckas, A. I'. Spema.

[lenbto naHHOW palOOTHI SBJISIETCS aHAJIM3 TAKOTO TMOHATHUSA KaK «3aKOH»,
BBIZICJICHHE €TI0 OCHOBHBIX IMPU3HAKOB U OIPEACIICHHE MECTa 3aKOHa B CHUCTEME
HOPMAaTHBHO-TIPABOBBIX aKTOB Y KpPAUHBI.

Ha Bcex »sTamax pa3BuTHs OOIIECTBA M TOCYAapCTBa B OTEUYECTBEHHOMN
IOpPUIMYECKOIN JINTEpaType 3aKOHY HEU3MEHHO YJIENSNIOCh MOBBIIIEHHOE BHUMAHUE.
PaspabareiBaach  TeOpusi,  HCCIAEAOBAIMCH  €r0  PAa3IMYHbIE  CTOPOHHBI,
aHaJIM3UPOBAINCHL €ro MECTO M POJib B CUCTEME JAPYrMX HUCTOYHUKOB
npaBa.l[pyHUManoCs, BO BHUMaHKE TO, YTO 3aKOH, KaK U MPABO B LIEJIOM, HE SIBISETCS
pa3 W HaBcerJa JaHHBIM, 3aCTHIBIIUM B CBOEM pPa3BUTUU WHCTUTYTOM, YTO OH
MOCTOSIHHO HW3MEHSIETCSl U pa3BuUBaeTcsA. B CBsi3M ¢ ATUM OOJBIIOE 3HAYCHHE
MPUAABAIOCh M3MEHEHUIO CYIIHOCTH 3aKoHa, ero kiaccudpukamuu. Cregyer
3aMETUTh, YTO MHOTHE BOMPOCHI, KaCaroUIMecs TIOHSTHUS, COJIEpPKaHHS W POJIHU
3aKOHOB B JKM3HU OOIIECTBA, UMEJIN M UMEIOT CBOIO JJaBHIOI uctopuio [1, c. 512].

B kadecTBe mprmepa MOXKHO COCIAThCSl Ha TPAKTOBKY MOHSTHS U COJIEPHKAHUS
CaMoro IOHATHUS «3aKoH». Tak, B CBOEM TpyJ€ NOKTOP HOpUIAMYECKUX Hayk B.M.
Kopenbckuit u mnpodeccop  B.J. TlepeBamoB numyt: «B  coBpemeHHOMU
IOpUIMYECKON HayKe M MPAKTUKE TEPMHUH «3aKOH» YMOTPEOJSIOT JIBOSIKO - Kak
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IOPUAMYECKUN HOPMATHBHBIA aKT BBICIIETO OpraHa BJIACTH, MPUHATHIA B 0COOOM
NOpsAJIKE MapJIaMeHTOM (MJIM C TIOMOUIBIO TUIEOMCLNUTA), U KaK HOPMATHUBHBIA aKT
(ropuaMYecKuil JOKYMEHT) JII00Oro oOpraHa TOCYAapCTBa, KOTOPBIM COJEPIKUT
IOpUJIMYECKUe  HOpPMBI,  oOs3aTelapHble  MpaBuia  noseaeHusi»[2,c.  306].

CorylacHO 3TOMY YTBEP)KIEHHUIO, IOHATHE 3aKOH MOYKHO YIOTPEOJATh B
IIMPOKOM M Yy3KOM CMbICHaX. B IIMPOKOM CMBICIE 3aKOH NPUPABHUBAETCA K
3aKOHOJIATEIbCTBY - COBOKYIHOCTHM BCEX HOPMATHBHO-IIPABOBBIX AKTOB, KOTOPBIE
U3JIAI0TCS B rocyAapcTBe. B 3T0 umcio OyayT BXOIUTH HE TOJIBKO HOPMBI, KOTOPBIE
OPUHUMAIOTCA  OPraHOM  3aKOHOJATEJbHOW BJAacTH, a H  ITOCTAHOBJIICHUS
PABUTENIbCTBA, YKa3bl MPE3UACHTA, NPUKA3bl MUHUCTPOB, PEIIEHUS, KOTOPHIE
IPUHUMAIOTCA OpraHaMU rOCyIapCTBEHHOM BJIACTH.

Takyro TpakTOBKY MOKHO HCHOJIb30BaTh B OOBIUHOM JKU3HM, I TOTO YTOOBI
MIOHUMAaTh, 4YTO JIOOOM HOPMAaTUBHBIM aKT, KOTOpPBIA H3JAETCS OpraHaMu
rocyJapcTBa, a HeE TOJbKO 3aKOH, SIBJISIETCA 00s3aTeIbHBIM ISl MCHOJHEHUus. B
IOPUIMYECKOM K€ CMBICIE, YMOTPEOJATh NaHHBIA TEPMUH B BBIIIE YKA3aHHOM
CMBICIIE HEKOPPEKTHO. [IpupaBHuBast 3aKOH K IpYyTrUM HOPMAaTHUBHO-IIPABOBBIM aKTaM,
MBI BHOCUM O€CIIOPSIJIOK B KJIACCU(PUKALIUI0 HOPMAaTUBHO-TIPABOBBIX aKTOB, /1€ YETKO
OTIpPE/IENICHO, YTO 3aKOH 00JIaJJacT BhICIIEH IOPUIUYECKON CHIION U BCE HOPMATUBHO-
MIPaBOBBIE AKTHI MPUHUMAIOTCS HA €r0 OCHOBE M HE JOJIKHBI €My IPOTHUBOPEUYUTD.
Jlist Toro 4to0bl HE yXyamaTrh 3p()EeKTUBHOCTh MPUMEHEHHSI 3aKOHA, 3TO MOHATHE B
IOpPUIMYECKON HayKe U JIMTEepaType UCIOIb3YETCS B y3KOM» CMbIcie. B cuity aToro
B COBPEMEHHOM MHpE CYIIECTBYET psAJ TMOHATUH, B KOTOPBIX OTpa)kaercs
COJlepKaHUE M IPEACTABICHMS, KOTOPbIE CIOXKWINCH O 3akoHe. Tak, O.D. CkakyH
JAaeT TakKoe€ OMNpeleleHUe: «3aKOH - HOPMAaTUBHO-TIPABOBOW aKT BBICIIETO
IPEJICTaBUTENIBHOTO OpraHa rocyJapCTBEHHOM BIacTh (WM IPaKIaHCKOTO o0lIecTBa
/HETIOCPEICTBEHHO Hapoja/), KOTOPBI peryiupyeT HauOojiee BaKHbIE BOMPOCHI
OOILIECTBEHHOM JKM3HUW, YCTAaHABIMBAET IpaBa M OOS3aHHOCTU TPaXAaH, HUMEET
BBICHIYIO IOPUIMYECKYID CHJly UM TPUHUMAETCS C COOJIIOJIGHHEM O0CO0O0i
3aKOHOJIATENBHOM Mpouenype» [3, c.334].

[Ipu3HaKu 3aK0HA BBIAEISAET €r0 CPEAN APYTUX HOPMATUBHO-IIPABOBBIX AKTOB:
- 3aKOH NPHUHHUMAETCS TOJBKO BBICIIMM 3aKOHOJATEJIbHBIM OpPraHoM BIacTH (B
VYkpaune - BepxoBHas Pama) wim HenmocpeaCcTBEHHO HApOJAOM B PeE3yJbTare
pedepeHayma. - 3aKOH BbIpa)KaeTCsi B NMUCbMEHHOW (opme. 3akperisieT HOPMBI
npaBa, KOTOpble paHee He ObUIM YCTAHOBJIEHBI, MX H3MEHEHHMs, a TaKKe
yCTaHaBJIMBAET MpaBa U 00S3aHHOCTU IpakJaH. - Bce rocynapcTBeHHbIE MPaBOBbIC
aKkThl JIOJDKHBI M3JaBatbes coryiacHo Konctutyuun Ykpausbel. Ecnu BO3HHKArOT
NPOTUBOPEUMS, TO IMOA3AKOHHBIA aKT JIOJDKEH OBbITh MPUBEIACH B COOTBETCTBHUE C
OcHoBHBIM 3akoHOM, 10O OTMeHEeH [4, cT.8]. - 3akoH o00JagaeT BBHICHICH

IOPUANYECKON cwiiol. Bce m3maHHble HOPMATMBHO-IIPABOBBIE AKThl B TOCYNApCTBE
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JNOJDKHBI TIPUHMMATbCd Ha OCHOBE 3aKOHA M COOTBETCTBOBAaTbh €My, B Ciydae
OPOTUBOpPEUYM J11000 MPaBOBOW aKT OTMEHSETCS B YCTAaHOBJIEHHOM MOpSIKE. -
3aKOH peryjMpyeT OCHOBOIIOJIAraloluIie M Haubosee BaKHbIE OOLIECTBEHHbBIE
OTHOLIEHUS, KOTOPBIE OIPEAEIAIOTCS KOMIIETEHIMEH BBICIIETO 3aKOHOAATEIBHOIO
oprana, obecre4ymnBasi ynopsiIo4eHHOCTh U CTA0MJIBHOCTh B PA3BUTUHU MOJUTUYECKOM,
HPKOHOMUYECKOM U comuanbHOi cdep. - IlpuHumaercs B COOTBETCTBUE C
ONpENEIECHHON MPOLETypO, KOTOpask Ha3bIBa€TCA 3aKOHOJATENbHBIM MPOLIECCOM [3,
c. 334].

TakuMm 00pa3oM, Ha OCHOBAaHUM BBIIIECKA3aHHOTO MOKHO CJEJIaTh BBIBOJ, YTO
3aKOH SBJIAETCS Pa3HOBUIHOCTHIO HOPMATHUBHO-NIPABOBOIO AaKTa, OO0JIaJaroLIuii
HAUBBICIIEW IOPUAMYECKOW CHJIOM B CHCTEME 3aKOHOJATENIBCTBA TOCYJIAapCTBA U
3aHUMAIONIIUI TJIaBHOE MECTO B PEryJIMPOBAHUM HAnOOJEe BAXKHBIX OOIIECTBEHHBIX
oTHoueHUH. Ero copep:kaHue roBOpUT O TOM, KaK HYKHO JEHCTBOBaTh CyObEKTaM
mpaBa, I TOro 4YTOOBl YAOBIETBOPUTH MHTEPECHl OOIIECTBA, JHYHOCTH H
rocyJ1apcTBa. NMeHHO 3aKOH 3aHMMAaeT BaXHYK) pPOJIb B  Pa3BUTUU
JEMOKPAaTHYECKOTO IIPaBOBOI'0 IOCYIapCTBA, TAK KaK OH OTPAYKAET IEMOKPATUUYECKUE
LEHHOCTH, SBJIAETCA TJaBHBIM HHCTPYMEHTOM B OOECIIEUYEHHH IIpaB U CBOOOA
IpaX<1aH U y4acTBYET B Pa3BUTUU I'PaKJaHCKOTO OOIIECTBA.
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PO3BUTOK 'POMAJISIHCHKOI'O CYCILJIbCTBA B YKPAIHI

@dopMyBaHHS TPOMAJSIHCHKOTO CYCHUIBCTBA HEMOXJIHMBE 0€3 HaJIeKHOTO
BUPOOJICHHS KOHIIEMIIIT B3a€EMOJIIT Iep>KaBU 1 TPOMAJSTHCHKOTO CYCIIBCTBA, @ TAKOXK
0e3 aHay3y CTaHy IPaBOBOr0 3a0e3MedYeHHs ISUIbHOCTI OCHOBHUX 1HCTHUTYTIB
IPOMAJITHCHKOTO CYCHIbCTBA. JOCBI PO3BMHEHMX KpaiH CBITY MIATBEPIKYE, IO
IPOMAJITHCHKE CYCIUIBCTBO PO3BUBAETHCS HA OCHOBI CaMOPETYJIAILllil, a HOTO YJIeHU
HAMararThCsi OOMEKUTH BIUIUB JIEP>KaBU Ha MPOIECH, SKI B HHOMY Bi10yBaIOThCSI.

Ha TenepimHiii yac y OUIBIIOCTI HAYKOBHUX IMpallb B1I3HAYAETHCS, IO CHOTOJIHI B
VYkpaiHi TpoMaJiiHChbKE CYCHUJIBCTBO II[€ HE PO3BHMHEHE, OaraTo MOro 1HCTUTYTIB Ta
eJIeMEeHTIB a00 30BCiM clladKi, abo X HOCATh acolianbHHil xapakrep. Ha mymky
MepeBaXHO1 OUIBIIOCTI CIHEMIANICTIB, Y Hallii KpaiHl TUIBKKM PO3MOYMHAETHCA
(GopMyBaHHSI TPOMAJSHCHKOIO CYCIIJIbCTBA, WOr0 IHCTUTYLIHHUX OCHOB. Alle, SK
CIyIIHO 3ayBaxuB B.JIuTBUH, ,,cTaH PO3BUTKY TI'POMAASHCHKOTO CYCHUIbCTBA B
Vkpaini ,B Mexkax BIKOBOi HopMH . [[ICHO, TrpOMaJsiHCbKE CyCHUIbCTBO (i
YKpaiHChKE HE € BUKJIIOYEHHSIM), “HE BUHHMKA€E H1 3a OJHY HIY, HI 32 TOH TEpMiH,
MPOTATOM SIKOTO MOXXHA CTBOPHUTH JEMOKPATHYHY KOHCTUTYIIIIO YU HABIThH 3aKJIacTU
OCHOBHU PUHKOBOI €KOHOMIKHK ™ [1].

SIkmo gepxaBa TEpPEBUIIYE CBOi MOBHOBAKEHHS, CETMEHT T'POMAJISHCHKOIO
CYCIIIJILCTBA 3BYXKY€ThCS, a caMa Jiep KaBa MEePETBOPIOETHCA HA €TATUCTCHKY, TOOTO
MparHe TOTAJIBHOTO KOHTPOJIIO HaJ yciMa cepaMu CYCHIIBHOTO KUTTS 1 OKPEMUMU
rpomaasHaMu. llle onHi€O mMepemKonow Ha LUIAXY B3aEMOJII I'POMaASHCHKOTO
CYCIJIbCTBA Ta AEMOKPATHUYHOI JepKaBU B YKpaiHi € HAA3BUYAHHO BUCOKUN CTYIIHb
BIIUY’KE€HOCTI TpOMajsH BiA BiIagu. B MacoBiif CBIIOMOCTI ,,Bllajila MPOIOBKYE
COpUiMaTHCs SIK JEI0 BOPOXKE, 110 MPOTUCTOITh SK KOXXHOMY IHIMBINY, TaK 1
IpOMa/ITHCHKOMY CYCIUJIBCTBY B LIIJIOMY, SIK MI€BHA ,,HETraTUBHA CHUJIA”, sIka CTaBUTb
BJIaCHI 1HTEpecH BUIIE mpaBa 1 3akoHy” [2]. Ile mpu3BOAUTH 1O TOIIMUPEHHS B
CYCIUIBCTBI amarii Ta iH(paHTUIII3MY, CIOJiBaHb Ha JIepKaBy, ii TypOOTy Ta MIKIy-
BaHHsI, 3HEBIPYM y BJIACHUX CWJaX, HeOaXaHHA OpaTH BIAMOBIJATBHICTH Ha cebe.
Brnache, 3 Takum OaraxkeM YKpaiHa po3nouajia pyx 0 MOOYJOBH JEMOKPATUUYHOTO
CyCH1JIbCTBA.

Po3MerxyBaHHSI TOBHOBaXEHb TPOMAJITHCHKOTO CYCITITILCTBA 1 ACPKaBH, sIKA MAE
Micle y OyAb-IKOMY CyCIJIbCTBI, HE O3HAYa€ iX MPOTUCTOSHHSA, MPOTHOOPCTBA, X0Ua
yacTo Take W OyBae HaBiTh Yy JAEMOKpAaTHUYHUX JIepkaBax. Y TOW dac, KOJIU

IPOMAJITHCHKE CYCHUIBCTBO III€ HE CKIAJOCS, a HWOro IHCTUTYTH HE OTPUMAaU
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PO3BUTKY, pOJIb JEp’KaBU OCOOJMBO BauBa s (HOPMyBaHHS T'POMAISHCHKOTO
cycniabcTBa. BoHO oKpecitoe pi3HiI cmocoOu opraHizallii Jr0ICbKOTO CIIBICHYBaHHS,
mo 0a3yeThbcs Ha 31TKHEHHI, Y3TOJKEHHI Ta rapMOHI3allii IHTEpECiB 1HIUBIIIB.

Posrnsipatoun  QyHIaMeHTalbHy MpoOJieMy B3a€MO3B’SI3KYy  YKPaAiHCBHKOTO
IPOMAJITHCHKOTO CYCIHIUJIBCTBA Ta JEpKaBU y TMEpPEeXiTHUN  Mepiofl, HEOOXiTHO
KOHCTaTyBaTH HE MOCIAa0JICHHA Ta CKOPOYEHHS POl JepXaBH, SK 1€ 31e01IbIIOro
JEKIIAPYEThCS Ta TMPOMAryeThCS ChOTOMHI, @ HABMAKW, MOCWICHHS ii BIUIUBY Ha
CYCIILJIbHE JKUTTS B Cy4YaCHUX yMOBAX.

Crorogni B VYKpaiHi dIMCHO ICHYIOTH TPYJHOIIl CTaHOBJICHHS BJIACHOTO
IPOMAJITHCHKOTO CYCIIbCTBA. BOHO KprMiHANi30BaHe, KOPYMIIOBaHE HE MEHIIE, HIXK
nep>kaBHa Oropokpartis. | 3Ha4YHO O1IbIIE, MOPIBHSIHO 3 JIEP)KABOIO, aTOMI30BaHE 1 HE
3rypTOBaHe, po3pizHeHe. ToMy Ha NMUIAXy HOTro po30yaoBH MOTPIOHO BpaxoBYyBaTH
neBHi 3actoporu: ’Tlo-mepmie, € HeOe3nmeka NEPETBOPUTUCA HA 1HCTUTYT
0o0CIyroByBaHHA 1HAMBIAYaJbHUX Ta IpynoBux iHTepeciB. [lo-npyre, ix 3aBxnu Oyxae
HaMaraTucsi mpuOpaTd 10 pyK Biajga OIOPOKpAaTUYHOroO amapary... | Hapemri,
CTPYKTYpH TPOMAJISTHCBKOTO CYCIJIBCTBA MOXKYTh OyTH a0 ayke HecTaOlIbHI, HE
3/1aTHI TPUMMaTH KOHCTPYKTUBHI pillleHHA, ab0 K 3aHAJITO OpraHi3oBaHi, y SKHX
OKpeMI YJIGHM acoIlialliii He 3MOXYTh MNPOSBUTH CBOIO camoctiiHicTs” [3]. Ll
TPYJIHOLIl y po30yA0BI YKpAaiHCBKOIO T'POMAJISHCHKOTO CYCHUIbCTBA 3YMOBIIEHI HE
TUIBKH 11 COLIATICTUYHHM, PAJSHCHKUM MHUHYJIMM 3 MOro KBa31J€MOKPAaTUYHHUMHU
IHCTUTYTaMH Ta LIHHOCTSIMH, aji€ 3 MPOpaxyHKaMU y MIPOBEACHHI OKpeMHUX pedopm B
yacu po30y/I0BH HE3AJIEKHO1 Y KpaiHU.

Sk 0coOMMBICTH CTAaHOBJICHHS YKPAaiHCHKOTO T'POMAJSTHCHKOTO CYCIIbCTBA
Tpeba BiI3BHAYUTH, 10 YKpaiHa 3aBIM 3HAXOAUIJIACh HA TEOMOJIITUYHOMY KOPJIOHI
Ha MEepPeXpecTi JBOX PI3HHMX CBITIB 1 3a3HaBaja BIUIMBY PI3HHUX KYJIbTYp — CXIIHOI 1
3axigHoi. Posrmsgatoun 0coOJMBOCTI PO3BUTKY TPOMAASHCHKOTO CYCIUIBCTBA B
VYkpaiHi, OTpiOHO 1Ie BPaXOBYBATH, SIK 1 BIACHUN 1ICTOpUYHUIA OCBiA. Lle o3Hayae,
[0 CYCHUIbCTBO, SIKE 3HAXOAUTHCS y CTaHl TpaHchopmalii, Mae (GOpMyBaTH CBOIO
BJIACHY MOJIENIh TPOMAJASHCHKUX BITHOCHH, TPOMAJSTHCHKOTO CYCIIJIBCTBA B ILJIOMY
BIIMOBITHO 10 BJIACHUX TPAAMIIIN, IIHHOCTEH, KyJIbTYPHUX CTEPEOTHIIIB.

CydacHl pajgukanbHl JAEMOKPATHYHI TIEPETBOPEHHS TIOJNITUYHOI CHUCTEMHU
YKPaiHCBKOTO CYCHUIbCTBA, SKI IIHUPOKO JTUCKYTYIOTBCA B TApJaMeHTi 1 B
CYCIUIBCTBI, KypC Ha MOOYZOBY JHEMOKPATUYHOI, TPABOBOI Ta COIIATBLHOT JEPKaBH 1
CTAaHOBJICHHSI OCHOB TPOMAJSHCHKOIO CYCHUIbCTBA B OCTaHHI POKHU OO’ €EKTUBHO
NpU3BEJId A0 TMIJBUIIEHHS 3HAYUMOCTI B JEMOKPATUYHOMY OHOBJIEHHI MapTii,
CYCNUIBHMX OpraHi3aliil Ta pyxiB, 3ac001B MacoBoi iH(popMmallii, mapjaMeHTy, cyay, 1
T. n. JlICHUI TOMITHYHUN TUTFOPANIi3M CTaB PEATbHOIO CKIIAIOBOI0 YAaCTUHOIO
Hamoro >kxutTs. He3axkarouu, 1110 /10 3aBEpIIICHHS CyCHUTBHUX NMEPETBOPEHB, KypC Ha

SKI B3sJIa YKpaiHa Ie Jajeko, IMPOTe BXKE CHhOTOJHI OYEBHIAHO, IO O3 MOIIOHHUX
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3MiH He OyAe  MOBHOIIHHOTO JEMOKPaTHYHOTO TPAaBOBOTO TPOMAISHCHKOTO
CyCH1JIbCTBA.

[TigBuIeHHS POl TPOMAJSIHCHKOTO CYCIUIBCTBA B Pi3HUX cepax MIsIBHOCTI
OpraHiB Jep>KaBHOi BIaJud Ta OpPraHiB MICIIEBOTO CaMOBpPSAYBaHHS, CIPOOU
BIIPOBa/DKEHHST pedopM B Hamil kpaini crnonykanu Ilpesmpenta VYxkpainu
HiATPUMATH 1HILMIATUBY TPOMAJCHKOCTI MO PO3MIMPEHHIO €(EeKTUBHOTO Ialory Ta
MapTHEPCHKUX BIAHOCHH 3 OpraHizallisiMHU IPOMAISHCHKOTO CYCIIIBCTBA 1 YTBOPUTU
Koopaunamiitny paxy CchOpusHHA pPO3BUTKY TPOMAISHCHKOTO CYCIUIBCTBA SIK
KOHCYJIbTaTUBHO-JI0paadoro oprany mnpu llpesuaenToBi Ykpainu. Takox TriaBoio
nep>kaBu  Oyrna 3arBepmkeHa «HamioHanpHa cTpaTeriss CHOPHUSHHS  PO3BUTKY
IPOMaJITHCHKOTO CycniibcTBa B YKpaini Ha 2016-2020 poku» B 3araibHId YacTHUHI
AKOI 30KpeMa HaroJouIyeThCs: po3pobaeHHs HOoBOi CtpaTerii 00yMOBJICHO 3MiHAMHU
OCHOBHUX TEHJCHIIA PO3BUTKY TPOMAJSHCHKOTO CYCHIIbCTBA, 3POCTAaHHSIM MOTO
poJil B PIZHOMAHITHUX cdepax - BIJ NPOCYyBaHHSA pePopM Ha JAEpKABHOMY 1
MICLIEBOMY PIBHSX, EBPOIEUCHKOT IHTErpallli Ta pO3BUTKY €JIEKTPOHHOTO YpsITyBaHHS
70 HaJaHHS BOJOHTEPChKOI ngonomoru 30poitHuM Cunam VYKpaiHu, 1HIIUM
BIMCHKOBUM (OpMYBaHHSIM, IPAaBOOXOPOHHUM OpraHaM, OpraHam JepXaBHOi Biaau
11T 9ac Aii 0coOJMBOro Mepioay, MPOBEACHHS aHTUTEPOPUCTUYHOI Omepaltii, HaJaHHs
JIOTIOMOTU BHYTPIIIHBO mepeminieHuM ocobam. Crtpateris crudpaeTbcsi Ha 0a30Bi
IIHHOCTI  BIAHOCHMH MIDXX  JEMOKPAaTHYHOI  JIEPkKABOIO 1 TPOMAJIIHCHKUM
CYCIIIIBCTBOM, 3YMOBJICHa CTAHOBJICHHSM TaKOTO CYyCHUIBCTBA K OCHOBHU
HApOJOBIAJIA Ta MPArHEHHSIM CTBOPHUTU HAJICKHI YMOBH i €(pEKTUBHOI B3a€MOIIi
JIep>KaBH, TPOMAJSTHCHKOTO CYCHIJIBCTBA Ta OI3HECY 3aljisi MoJepHizaiii YKpainw,
MIJBUILEHHS JOOPOOYTY 1 CTBOPEHHS PIBHUX MOKIMBOCTEH 1151 BCiX[4].
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OO0 YIOCKAHAJIEHHSI MEXAHI3MY JIEMOKPATII

Mu xuBeMO y 4Yac, KOJM y Hamli KpaiHi BiOyBarOThCA TPaHJI103HI 3MiHH.
3MIHIOIOTBCSL PI3HI Tally3l CYCHNUIBHMX BIAHOCHH, MeXaHi3M Ta ¢opma Hamoi
nep>kaBy. 3BICHO, 0€3 BIJMOBIIHOI HOPMATUBHO-IIPABOBOI 0a3M HEMOXKJIMBO BTIIUTH
BCl I 3MiHM B XUTTS. OTKe, MOCTa€ MHUTAHHA: SK K€ MOKPAIIUTH BITUU3HSIHE
3aKOHOJIaBCTBO? MM BBa)kaeMo, 110 npouec pehopMyBaHHS 3aKOHOJIaBUOTO MPOLIECY
MOTP1IOHO MOYMHATH 3 KOPIHHS.

3aKOHOMABUMU MPOLIEC € UEHTPAJbHOI JIAHKOI YKPAaiHChKOi IPaBOBOI
cucteMu. BiH € qye BaKJIMBUM, OCKUIBKHA CaMe 3a JOIIOMOTOI0 HbOTO 3’SBIISIOTHCA
3aKOHM — 3arajbHO-000B’SI3KOB1, HOPMAaTUBHO-TIPABOBI aKTH, SIKI MAlOTh HANOUIbITY
IOpUJIMYHY CUJy B YKpaiHi. Sk MH 3HaEMO, OCHOBHHUM 3aKOHOM KpaiHU €
KoncTtutymis, 1 3rigHo 31 c¢T. 93, mpaBOM 3aKOHOAABYOI 1HIIIATUBU BOJIOJIIOTH 4
Jep>KaBHUX OpraHu Ta ix npenactaBHuku, 1e: BPY, Ilpesunent Ykpainu, KabMin
VYkpainu Ta HamionaneHuii bank Ykpainu. e o3Havyae mo auiie i Opraid MOXyTh
BHOCHUTH 3aKOHOIMIPOEKTH Ta 3MIHIOBATH BITYM3HSIHE 3aKOHO/IaBCTBO.

Tak, y BCbOMy CBITI ICHY€ came Taka MpPaKTUKA, Y MEPEIOBUX EBPOMEUCHKUX
nepxxaBax, CIIA, ane e He O3HAyYa€ IO Taka MPaKTHKa € €IWHO-BipHOIO. Hara
KpaiHa MPOTroJIONIye AEMOKPATHYHUMA IHUISX PO3BUTKY, SKUW Ma€ Ha yBas3l BIady
Hapoay. Hapasi, MexaHi3M HapOJHOi BJIaJIM MPEACTABICHUN y Halllil KpaiHl JUIIe y
BUIJISIAI MPEACTABHUIBKOI JIEMOKpaTii, a came — BHOOpH. MU MaeMO MOXIJIUBICTb
3M1MCHIOBATU BIJIaJy JIMIIE BIJAAIOYM CBOE MPABO I'OJIOCY KaHAMAATY HA Ty YW 1HUILY
nocajay, KMl MOBUHEH 3axuilath Haul iHTepecu. Lle yce B Teopii. Ha mpakruii,
Halll 1HTEpeCH JIMIE TMPUTHUCKAIOTHCA, TOCTYIMAIUUCh OCOOMCTUM I1HTEpecam
oOpaHuX HaMu CIIy)KOOBIIIB. TOMy BUHUKA€E MUTAHHSA, SIK JK€ TOKPAIIUTA MEXaHI3M
nemokpatii? Sk 3poOuTh Tak, abM HaApoOJ IOYaB BIAIrpaBaTH ICTOTHY pOJIb Y
MEXaHi3Mi JIepKaBu?

OpHuM 3 eTariB CTpaTerii MOKpaIeHHs AeMOKpaTii MU 6a4uMo pepopMyBaHHS
3aKOHOJAaBYOTO mpolecy. BBaxkaemo, 1m0 Mae OyTH JIOMMOBHEHUH Mepesiik Cy0’ €KTiB
npaBa 3aKOHO/AaBYOi 1HiIaTuBH. L peopma nomnsirae B ToMy, 110 pi3HI TPOMAICHKI
CHijaKd, 00’€qHaHHS, YCTAaHOBM, OpraHi3ailii, TOIIO, OTPUMAIOTh MOKJIUBICTDH
BIUTMBAaTH Ha 3aKOHOJABCTBO. CyYTHICTh MPOOJEMHU TMOJATae y TOMY, IO HApPOA
MPaKTUYHO HE Ma€ I1HCTPYMEHTIB BIUIMBY Ha 3aKOHOJABCTBO, aji¢ IOBHUHEH

A0TpuUMyBaTuch ioro. Ha Hamy nymky, 1e € OfHI€I0 13 MPUYUH HE3aJ0BLIHHOTO
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piBHIO TpaBonopsaky y Kkpaini. Ha »xanb, B VYkpaiHi Oyke BelMKa KUIBKICTb
PaBOMOPYILEHb, POCTO HEIOTPUMAHb 3aKOHY. Tak, OJHI€I0 13 MPUYUH IBOTO €
HE3aJ0BUJIbHA  SIKICTh ~ 3aKOHIB, SIKI MalTh  CYNEpPEWIUBl  MOJOKEHHS.
HexoMmmeTeHTHICT, 3aKOHOJABIIIB, $KI CTBOPIOIOTH 1HOJI npocTo abcypaHi
MOJIO’KEHHS. AJle 1€ HE € OCHOBHOIO NMPUYMHOI0. BBakaeMO OCHOBHOIO MPUUKHOIO €
Te, 10 HAPOJI HIIKMM YHHOM HE MO>KE BIUTMHYTH Ha 3aKOHOaBCTBO.

Tomy BBaxaemo 3a HeoOXiJHE, HAJUIMTH PIi3HI TPOMAJCHKI Opranizaii,
YCTaHOBU JESKUM 3aKOHOJaBYMM mpaBoM. lle He € cTBOpeHHs 3akoHIB. BoHO
noJisira€ B TOMY, IO Il OpraHisailii MOBMHHI MaTW NpaBO BIUIMBATH TOTIM Ha I
3akoHH. CyTb 11i€1 peopmMu NoJsArae B TOMy, 110 iICHYI04YH (200 MOKIIMBO CIEIiadbHO
JUIS 1IbOTO CTBOPEHH1) CYCIIJIbHI OpraHd, YCTaHOBU TOIINO, SKI CHEHIaTI3yIOThCS Y
AKIACh KOHKPETHINA Taiy3l, OTpuMainud O 3MOTY BIUIMBATH Ha 3aKOHOJABCTBO IIi€i
raiy3l. Hampukian, MM TNpPONOHYEMO HAIUIMTH Takuid opraH sk Pepeparuiro
npodcniiok YKpaiHu NpaBOM BHOCHTH MPOEKTH 3MiH 10 TPYAOBOTO 3aKOHOJABCTBA
(Tpynosoro Koxekcy, Ta iHIIUX HOPMaTUBHO-TIPABOBUX aKTIB, SIK1 PETYNIOIOTH chepy
TPYJIOBUX BIJHOCHH). BBa)kaemo, 1110 1€ BipHE pILIEHHS, OCKUIBKU IIed OpraH Mae
3MOTy CHOCTepiraTd NpoOieMHu Taimy3l Oe3mocepeaHbO 3HAXOIIYUCh Y Hid, IO
3a0e3MeunTh 3MOT'y OIEpaTUBHO pearyBatu Ta aisTH. BBaxkaeMo, 110 11e 3MEHIINII0 O
KUTBKICTh a0CypJIHMX TOJIOKEHb B aKTax, aJKe L€ opraH Kpallle ACMyTaTiB 3HAE
0004l Mpo0JeMu raysi, Ta Te, o NOTpedye SKHANIIBUALIOTO BTpy4YaHHs. Jpyrum
NPUKIAAOM MU TPUBOAUMO Takuil BapiaHT. [lpomoHyemo CTBOpUTH Takui
rpoMaJCchKkuii opraH, sik Bceykpaincbka paga BH3. Lleii opran maB O0u mpaBo
BHOCUTH TIPOEKTH 3MiH 10 3akoHiB Ykpainu «IIpo Bumry ocBiTy», «IIpo ocBity», Ta
710 THIIMX CYMPOBITHUX aKkTiB. MoXHa MpUBECTU O6AraTto MpPUKIAAIB, SKi OU OXOMIIN
yci cpepu 3aKOHOIaBCTBA.

Came y 3amoyaTKyBaHHI Takoi MPaKTHKWA B YKpaiHi, MU 0auuMO HOBUU eTar
PO3BUTKY JAEMOKpATii, Ta MOXJIMBICTh MOBECTH 3a COOOIO 1HIII KpaiHH, 1 JUKTYBaTH
CTaHJapTH AEMOKpATIi.

Jimepamypa:
1.laparanosa H.B. Memiaiiist ik 0JiuH 13 aIbTEPHATUBHUX CIIOCOOIB BUPIIICHHS
tpynoBux cniopi / H.B. Jlaparanosa // Opunuuna nayxka: - 2011. - Ne6 - C.77-79.

2. Koncturymist Ykpainu Big 28.06.1996 Ne 254x/96 // [Enextponnuii pecypce] /
BPYVY. - Pexxum noctyny: http://zakon0.rada.gov.ua/laws/show/254x/96-Bp
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CEKIIIA 3
PO3BUTOK TPY/IOBOI'O, A/IMIHICTPATHBHOI O IIPABA TA IIPABA

COIIIAJ/IBHOI O 3ABE3IIEYEHHA Y CYYACHHX €EBPOIHTET PALITHHHX
YMOBAX YKPAIHH

Kepisnuk cexuii: K.10.H., oouenm Komoea Jl. B.

Bonkoea O.B.,
ropuckonucyrom KHII "K/[1]" [leuepcvroco pauvony m. Kuig
Hayxrosuii kepienux: k.10.H., ooyenm Tamapenxo I'.B.

HNPOBJEMMU 3ABE3INIEYEHHA COUIAJIBHUX ITPAB BHYTPILIHBO
HEPEMIINEHUX OCIb

Ha meit wac B VYkpaiHi icHye IUIMH psif JIIOYMX HOPMATUBHUX aKTIB, IO
PETYIIOI0TH MpaBa BHYTPITHRO MEPEMIIIEHUX 0ciO.

[To-nepiue, 1ie - 3axkoH Ykpainu «IIpo 3a0e3neueHHs npas 1 cBOOO] TPOMaJIsSH Ta
MIPABOBHI PEXXUM HAa TUMYACOBO OKYMNOBaHii Teputopii Yipainm» Big 15 ksitas 2014
poky Ne 1207-VII, ne Boepmre Oynu BU3HAYEHI TpaBa OcCiO, rpoMaasiH YKpaiHu, sKi
MPOKUBAIOTh Ha TUMYACOBO OKYIOBaH1M TepUTOPii a00 mepecenuyiucs 3 Hei. 30Kkpema
3raJlaHvil 3aKOH YTOYHIOE, 1[0 TapaHTii IpaB, CBOOO/I Ta 3aKOHHUX 1HTEPECIB OCi0, SKi
MEepPECeIMIIMCA 3 TUMYAcCOBO OKYIOBAaHOI TepuUTOpii YKpaiHu Ta mnepedyBaroTh Ha
TepuTopli YKpaiHU Ha 3aKOHHUX MiJCTaBaxX, BU3Ha4Yal0Thcs 3akoHOM YKpainu "lIpo
3a0e3nedeHHs MpaB 1 cBOOO BHYTPIITHRO MEepEeMilIeHux ocif".

[To npyre, 3axkoH Ykpainu «lIpo 3abe3nedeHHs mpaB 1 cBOOOJ BHYTPIIIHBO
nepemimenux oci6» Big 20 sxoBTHS 2014 poky Ne 1706-VII, B sskoMy O11bIIT TIMPOKO
1 KOHKPETHO BU3HAYAIOTHCS MPaBa BHYTPIIIHBO MEPEMIILIEHUX OCiO.

[Ipore, mpuitHATTIO 3akoHY VYkKpaiHu «lIpo 3a0e3neueHHs mnpaB 1 cBoOOA
BHYTPIIIHBO TMEpEeMIllleHux oci0» mnepeayBaB Iinuii Onok I[locranoB KabGinery
MinictpiB Ykpaiau (IToctanoBu KMY Ne 505, Ne 509, Ne 531 Bix 01.10.2014, Ne 595
Bim 07.11.2014, Ne79 Bix 04.03.2015 To1110), SIKi pEryIaMeHTYIOTh MUTaHHS peeCcTpaltii
BHYTPIIIHKO TIEpeMilIeHnX oci0, HamaHHS iM (piHAHCOBOI JOMOMOTH, MOHOBJICHHS
COLlaJIbHUX BWIUIAT, NeHCld Tomo. Haxanb, Hopmu 3akony Ta IlocranoB KMV B
3HAYHIA MIp1 BIAPI3HSIOTHCS OJIHE BiJ OJHOTO (HABITH TEPMIHOJOIIYHO), 1 HasBHI
PO301KHOCTI MPU3BOJATH 10 CYTTEBUX OOMEXKEHb MPAaB BHYTPIIIHBO MEPEMIIICHUX
oci0.

OxkpiM 11bOTO, ICHYIOTH MIiJ3aKOHHI HOPMATHUBHI aKTH PI3HUX MIHICTEPCTB,

BIJIOMCTB, JiepKaBHHX (POH/IIB, sIKI BU3HAYAIOTh MOPSAI0K HAJAaHHS COLIANTBHUX IJIbT,
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KOHKPETHO BUXOJSYM 3 CUTYyallli, fika miaBiqomua ix cdepi aii. OpHak Haituacrimie
Ha MICISIX HIe pi3He TpaKTyBaHHS 1 3aCTOCYBaHHS MiA3aKOHHUX aKTIB, IIOSK
HACJIIIOK BEJI€ /10 CYJOBUX PO3IJIAIIB 1 YIIEMJICHHS PaB MepecesICHIB.

Hanpuxknan, muct Bix 16.06.2015 Ne 2.4-17-1004 Bukonapuoi nupekiiii ®onHmy
COLIIaIbHOTO  CTpaxyBaHHA 3 THUMYacoBOi BTpaTu mpane3aatHocti «lllomgo
MPU3HAYEHHS JOMOMOTH 0 THMYacOBIM HEMpale3l1aTHOCTI, BariTHOCTI Ta MOJOrax
Ha TIJCTaBl JMCTKIB HEMpale3AaTHOCTI, AKi BUAaHI 3aKjaJaMd OXOPOHH 370POB'S,
IO 3aJIMIIMIMCSA Ha TUMYAcOBO OKYyNMOBaHUX TepuTopiax JloHerpkoi Ta Jlyrancpkoi
obnacrteii», Ae MpU 3aCTOCYBaHHI JAHOTO IIOJIOKEHHS BariTHI 1HOAI OTPUMYIOTh
BIIMOBY 3 MTOCHJIAHHSIM Ha T€, 110 BOHHU BXKE€ OTPUMYIOTh BHUILIAaTU B 30HI ATO, xoua
JI0Ka31B 1ILOTO HISKUX HEMAE.

Jluct MinictepctBa comiansHoi mnomitTuku Ykpainum Big 01.09.2014 N
3676/1/10-14/081 namaHo poO3’sICHEHHS, IO U 3a0€3MEUEHHS] Ta 3aXHCTy IPaB,
CBO0OO/ Ta IHTEPECIB TPOMASH YKpaiHu, sIKI IPOKUBAIOTh HA TUMYACOBO OKYITOBaHIN
TepuTopli YKpainu abo mepecenwiucs 3 Hei, y cepi AepkKaBHOI peecTpanii akTiB
IMBUILHOTO CTaHy Haka3oMm MinictepcTBa roctuilli Ykpainu Big 12.06.2014 Ne
919/5 "IIpo 3aTBepIKCHHS 3MiH 10 ASIKUX Haka3iB MiHicTepcTBa IOCTHIIT YKpainu'™,
3apeecTpoBaHuM y MiHicTepcTBi toctuilli Ykpainu 13.06.2014 3a Ne 618/25395,
BHECEHO BIANOBIIHI 3MIHUA [0 [IpaBun nepxkaBHOI peecTpauii akTiB LUBLIBHOTO
CTaHy, 3aTBEp/KEHUX Haka3oM MiHicTepcTBa roctuiii Ykpainu Big 18.10.2000 Ne
52/5, 3apeectpoBanuM y MinictepctBl toctumii 13.06.2014 3a Ne 618/25395,
ta [IpaBus BHECEHHS 3MiH 10 aKTOBUX 3aIMCiB IUBUILHOTO CTaHy, iX MOHOBJIEHHS Ta
aHyJIIOBaHHS, 3aTBEp/KEHUX Haka3oM MinictepcrBa rocTuilii Bix 12.01.2011 Ne 96/5,
3apeecTtpoBaHuM y MiHictepcTsi toctuilli Ykpainu 14.01.2011 3a Ne 55/18793.Ane
HaBiTh MPU HASBHOCTI YITKUX IIJ3aKOHHUX aKTIB HAa MICISX Iy)K€ YacTO HAYTh
BIJIMOBH TIpU 3BEPHEHHI TEPECENICHIIIB MO 3raJlaHuX MPUYUH 1 JIIOJU BUMYIICHI
3BEpTaTUCA A0 Cyny (Hampukiaj, sl BA3HAHHS CHAAIIMHU HA MiJCTaBl JOBIJIKH PO
cMepTh, BuaaHoi B JIHP).

BianosinHo 5o cr. 4 3akony Ykpainu «lIpo 3abe3neudenHss mpaB 1 cBoOOA
BHYTPIIIHKO TEPEMIMICHUX OCi0», MiJICTABOI0 JUISl B3ATTA Ha OOJIIK BHYTPIIIHBO
nepeMilieHnx oci0 € HasgBHICTh peecTpalii Micls MPOKMBAHHS Ha TEPUTOPIi
KOH(ITIKTY, sIKy oco0a BuUMYyIlleHa Oyja TMOKWHYTH, HA MOMEHT WOTO BUHUKHEHHS;
npu mpomy, [loctanopa KMY Ne 509, BiamoBimHO 10 HOpPM SKOi Ha MPaKTHUIl
B1I0YBA€THCS B3SATTSA Ha OOJIIK MEPECENICHIIIB, HE MICTUTh BUMOTH CTOCOBHO TaKOi
yMoBH B3TTS Ha o0k BIUI, sik HagBHICTH peecTparlii micus npoxxkuanas ATO Ha
THMYacoOBO OKYMNOBaHIM TepuTopli Ykpainu, y paiionax mnpoeaeHHs ATO um y
HACEJICHWX IyHKTaX, pO3TAllOBaHWX Ha JHII 3ITKHEHHS Ta BUMAarae  JIUIIe
«BIJJOMOCTI PO 3apeeCTpoBaHe Ta (paKTUYHE MICIIE MTPOKUBAHHIY. AJe TyKe 4acTo

OopraHu COI_IiaJ'IBHOFO 3aXUCTY HACCJICHHA BiI[MOBJIfHOTB Yy TaKuX BHUIIAJIKax
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nepeceneHIsiM y B3ATTI iX Ha oOmik. OKpiM 1pOro, Iyke€ 4acTO OCOOJHMBO Ha
TEPUTOPISAX,  PO3TAlIOBAaHMX  OJM3BKO  BIJl  TEPUTOPIH, J€  MPOXOIUTH
aHTUTEpOopucTHYHa omepauis (mam - ATO), comiadbHi OpraHu BUMAararoThb
JIOKYMEHTH, SIK1 B3araji He mepeadoavyeHi HOpMaTUBHUMU aKTaMHM (TMIOKa3aHHS CBIJKIB,
JIOTOBOPY OpEHAM Ta IHIN JOKYMEHTH, SKI CBiA4iTh, IO 0c00a MPaKTUYHO HE
3HaxonuThesi Ha Teputopii ATO, xoua 1 ocoba 0ocoOMCTO muIIEe iM 3asBy MpPO
PEECTPAIIiF0 HOTO SIK BHYTPIIIHBO MEPEMIIIICHOI0 0C00Y.

VYcknaiHeHICTh peami3aiii COIlalbHUX TMpaB y 3B'SI3KYy 3 MPUHAHATTAM
cynepeyaTh HOPMATUBHO-TIPABOBUX akTiB. Hampukian, oaHa 3 HaWBaKIMBIIIUX
npobseM - xkutino. Hopmu 4. 1 c1. 9 3akony Ykpainu «IIpo 3abe3neueHHs mpas i
CcBO0O/I BHYTPIIIHBO NEPEMIIICHUX OcCi0», - ocoba Mae mpaBo Ha 3a0e3MEUCHHS
opraHamMu JIepKaBHOT BJIaJy, OpraHaMH MICIIEBOTO CaMOBPSAYBAaHHS Ta CyO'€KTaMmu
MPUBATHOTO MpaBa MOXJIMBOCTI OE3KOIITOBHOTO MPOXMBaHHS (32 YMOBHU OIUIATH
0CO00I0 BApTOCTI KOMYHAJIbHUX MOCIYr) MPOTITOM IIECTH MICSIIB 3 MOMEHTY
MMOCTAHOBKU Ha OOJIIK BHYTPIIIHKO MepeMinieHoro ocoou. OmHaK 10 TenepilrHbOro
4yacy 3aKOHOJIJaBYO BPETryJHOBAHOTO TOPSJAKY OTPUMAHHS B KOPHUCTYBAHHS TaKOTO
KuTia HeMae. Ha mpaktuii BimOyBaeThCs, 10 Ha MICISX TEPECENICHIISM
BIIMOBJISIIOTH B HAJIaHHI JKHUTJIAa dYepe3 MOoro BIJACYTHICTh, 0€3 OYIb-IKOTO
MIATBEPKEHHS (BLAKPUTOTO MEpEiKy Ma€ >KHUTJA, Yeprd mepecesieHuiB). [HIorw
po0JIeMOI0 € KOMITeHcallis (BIAIIKOAYBaHHS ) BAPTOCTI 3pYWUHOBAHOIO KUTIA. 3T1IHO
ct. 19 3akony Ykpainu «IIpo 60poTe0y 3 Tepopu3mMoM» - BIAIMIKOIYBAaHHS IIKOJIH,
3aMoIisTHOT TPOMaJTHaM TEPOPUCTUYHUM aKTOM, 31ACHIOETHCS 32 PAXyHOK KOIITIB
Jlep>xkaBHOTO OMOKETY YKpaiHU BIAMOBIAHO JI0 3aKOHY, OJHAK MEXaHI3My LBOTO JI0
TETEPITHHOTO Yacy HEMAE.

OrpaniueHie TMpaB TEPECENICHINB, B 3B'A3Ky 3 "BUIbHOI" TpaKTyBaHHAM
HOPMAaTHBHO-TIPaBOBI akTu. Hanmpuknaz, 3 ciuns 2016p. moBigka mpo B3sSTTS HA 00JIIK
0ci0, MepeMICTUIIUCA 3 THUMYAcOBO OKYINOBAHOI TepUTOpii YKpaiHM 1 paiioHIB
npoBeneHHst ATO (manmi - 1oBiJiKa Mpo B3ATTS Ha 00JIK) € 6e3cTpokoBoro. OHAK, 10
TENEPIIHBOr0 Yacy CHIBPOOITHUKM COLIAJIBHUX CIYKO CTBEPIKYIOTh, LIO HE
JTUBIITYACH Ha 11 0E€3CTPOKOBICTh HEOOXITHO MPOJOBXKYBATH JOBIAKY PO B3ATTS Ha
00K HEoOXiTHO TPOJOBXKYBATH HA KOXKHI HACTYMHI WIICTh MICSIIB, 1HAKIIE
MPUTTHHATHCS MMEHCIHHI BUIJIATH Ta BUILIAT MIOMICSYHOI aJIpeCHOT TOTTIOMOTH.

Cama mpouenypa peecTparii MicIs TPOXKUBAHHS OOMEXYIOTh IPaBO
MepecesieHIlIB Ha CBOOOAY TepecyBaHHS 1 BUIBHMN BUOIp MICIS MPOXKHUBAHHS.
BignosigHo no 3wmiH, siki BigOynucs (npuitHatta [locranosu KMV Big 04.03.2015
Ne79), nepxaBa BBOJUTH MPAKTUKY MEPEBIPOK MICIb MPOKUBAHHS IEPECENICHIIIB.
[Ipu 1boMy, BIZICYTHICTh MEPECENICHINIB 32 BKa3aHOI HUMHU IIiJ[ 4Yac MOCTAHOBKUA Ha
OOJIK aJpecoro, € MiACTaBOI Mjs Mo30aBiieHHs crarycy (3HATTA 3 00iiky). Ha

CHOTOAHIIIHIN JIeHb, HE PO3POOJICHHM MeEXaHi3M TMEepeBIpKU HE PO3pOOJeHUM 1
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NEPEeBIPKHU MICISI MPOKMBAHHSA TMEPECENICHIIB HEMOXKJIINBI 1 HE MPOBOIAThCA. OAHAK,
yOpaBIiHHS TIpalli Ta COIIaJbHOTO 3aXUCTy HACEJICHHS, IIEHTPIB 3alHSATOCTI,
ynpaiiHHs [leHciitHoro gouay Ykpainu Ta iH BUMararoTh MpU 3BEPHEHHI O HUX
nepeceseHIiB, HaaaHHsA JaoBiaku 3 BiaMmiTkor JMC momo peecrtpariii Micis
MPOXKUBAHHS, 110 3aKOHOJABYO HE 3aKPITUICHO.

Sk HACTIAOK 1€ TSTHE:

- HeszakonHi BigMOBM B MpHU3HAYCHHI (MPOJOBKEHHS) BHUIUIATH aApPECHOI
JOTIOMOTH 0Cc00aMm, SIK1 HE «ITPOAOBXKIIN» TEPMIH JTii TOBIIKHU;

- Ilpomenypa HenmpaBOMIpHOTO 3MEHILIEHHS CYMU HIOMICSYHOI aJpecHOi
JOIOMOTH CIM'IM, SIKI JOCAIJIM MaKCHMalIbHOI CyMH oTpuManHs BurmiaT (2400
rpuBeHb). Ll npobiiema HalOLIBI aKTyalbHa JJIS CIMEH, B SIKMX TPHU 1 OUIbIIE JITEH,
monel 3 iHBamimHICTIO abo meHcioHepiB (3rimHo 1. 3 [loctanoBun KMY No505,
3arajbHa CyMa JOIMOMOI'M Ha CIM'I0 pO3PaXxOBYETHCS SIK CyMa pO3MIpIiB TONOMOTH Ha
KOXHOTO WieHa ciM'T 1 He Moxe nepeBuiryBatu 2400 rpuBeHb)

- BigMoBa y mpoAoBKeHHI BUIUIAT MIOMICSYHOI aIpecHOl JOMOMOTH CIM'SM, B
SAKUX YIOBHOBa)XEH1 CIM'T HE TpalleBIaIlITyBaJIUCs 1 BUIUIATH aJpPECHOI JOIIOMOTH Ha
MUHYJIHM miepioa iM Oynu mpunuHeHi, xoda g0 [loctanoBu KMY Ne 505 nemae
MOJIOKEHHST MPO Te, 10 JOMOMOra HE MPU3HAYAETHCS BCi€l POJUHU, a TUIBKUA HE
MpaleBIalTOBAHOMY 0C001 .

KpiMm TOro, icTOTHO MOPYHIYIOTHCS MpaBa HA BUIbHE NEPECYBAHHS TPOMAJSH 1
HaBiTh micns 3miH B uepBHI 2015 p TumyacoBuil MOPSIOK KOHTPOJIIO 3a
MepeMIIEHHsIM 0Ci0, TpPaHCHOPTHUX 3aco0iB 1 BaHTaxiB (TOBapiB)uepe3 JIHIIO
3iTKHEHHs B Mexax JloHenpkoi Ta JIlyraHchkoi oOiacteid, cutyallis He 3MiHHIIACA, 1
HaBITh HaBIAKM - MOTIPIIKJIACSA, OCKUIBKH BiamoBigHo 10 1. 1.6. ITopsaky, mepeTtuH
JiHIT 31TKHEHHS TPOMAJICBKUM TACaXKUPCHKUM TPAHCIOPTOM 3a00pOHSETHCS, 3a
BUHITKOM HEPETYyJISpHUX TEPEBE3CHb IS OKPEMUX OPTaHI30BaHUX TPYI JIIOAEH
(ODKeHIIB, TITeW IJi1 030POBJICHHS Ta BIAMOYMHKY 1 T.1.). Tak camo 3aIuIiaroThCs
npoOJeMu OTPUMAHHS NEPENmyCTKH (I03BOJY) AJisl MEPETUHY JiHIT PO3MEXKyBaHHS,
BEJIMYE3HI 4Yeprd Ha KOHTPOJbHUX MYHKTax B'i3Ay-BHi3Ay, Opak aKkTyaJbHOI
iH(dopMartii (Mpo NUIAXHU MoAadi JOKYMEHTIB, PO AIMCHICThH MOMEPEIHbO OTPUMAHUX
JIOKYMEHTIB 1 T.I1.).

Ilepenik moc/yr comiajibHOT0 XapaKTepy

Oprau, sxuii

IMocayra Bua nmocinyru
HA/IA€ MOCIYTY

NEPBUHHC MPU3HAYCHHSA IICHC11 B yr[paBJ'[iHHH

[encitinoro oy 3a
HOBHUM MICIIEM

OTtpumaHHs neHcil .
niepeBeIeHHS MEHCIT 32 HOBUM MicCIleM

nepeOyBaHHA

45



nepepaxyHoK neHcii

riepeOyBaHHI

[Mocmyru rpoMaassHam
MOXWJIOTO BiKY Ta JIFOJISM 3
1HBaIIIHICTIO

CrarioHapHU# OIS

Hornsm Bmoma

Harypanbna nomomora (ozsr, B3yTT,
MpeIMETH MEepIIoi OTpedn)

CorianbpHa 10MOMOTa
(BUTIIATH) CIM’SIM 3 TITBMH,
OJIMHOKHUM MatepsM (0aTbkam),
Majt03a0€3MeUYeHUM CiM’SIM,
IITSAM-1HBaJIiaM Ta iHBaJiaaMm 3
JUTHHCTBA

NEPBUHHC MPU3HAYCHHA JOIIOMOI'

NEepeBCACHHA JOIMOMOI'M 3a HOBUM MiCHeM

nepeOyBaHHS

Yy CTPYKTYpHHIA
P03/ 3 IUTaHb
COLIAJIFHOTO 3aXUCTY
HaCeJIeHHS 32 HOBUM
MicieM nepeOyBaHHS

[Mocmyru, moB’s13aHi 3
MOLTYKOM POOOTH

JIOTIOMOTa B MOIITYKY POOOTH

Koncynpramii

BiJIBiTyBaHHS CEMiHAPiB 3 HABUYOK
MOIIYKY POOOTH

[epemniaroroBka

BigkputTs BnacHoi
crnpaBu (Hi3MIHOIO 0COO0I0

OTPUMAHHS JIOTIOMOTH IS OpTaHi3arii
i ITPUEMHUIIBKOI JiSUTBHOCTI

Koncynbrarmii

Oyb-SIKHI LIEHTP
3aHATOCTI

OcgiTHI nociyru

TpUiioM, 3apaxyBaHHs, IEPEBEICHHS /10
JOIITKITFHUX, 3aTajbHOOCBITHIX, MpodeciliHo-
TEXHIYHHX Ta BUINMX HAaBYAJILHUX 3aKJIaIiB

* 710 MICIIEBOTO
opraHy yrpasJiHHS
OCBITOIO 3a MiCLIEM
riepeOyBaHHS;

* 10 HABYAJILHOTO
3aKJIajy 3a Micuem
riepeOyBaHHS

MeauuHi HOCayru

MPUKPITUIEHHS 0 MEJMYHOTO 3aKIaay

OTPUMAaHHS HEBiKIaTHOT TIEPBUHHOT
MEJIUYHOI JOIIOMOT'H

y HaWOJIMKIUH
3aKJIaJ OXOPOHH
310pOB’st

MeINKaMEHTO3He 3a0e3eUeHHs 3a
OIOKETHUH KOIUT MiJIbrOBUX KaTEropuit

y HalOmKIni
npodUILHUH 3aKa
OXOPOHH 3]I0pOB’A
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10 HaHOIIKI01
KIHOYOT
KOHCYJIbTAIIIT,
MOJIOTOBOTO
CTaIioHapy TOIIO

MeIU9IHa TomoMora (HarJsin) Ipu
BariTHOCTI

Xo04eThCsl BI3HAYMTH, 1110 B IIJIOMY JepKaBa MIKIYEThCS MPO AJOOPOOYT CBOIX
IpOMaJIsSiH 1 HEe JAMBJISIYMCH Ha O€3/114 HETOYHOCTEH B PI3HMX HOPMATUBHUX aKTax 1
HEJOCKOHAJIE BUKOHAHHS JIIIOYMX IOJO0KEHb 3aKOHY, OCOOJIMBO 1€ OYEBUIAHO MpHU
HaJaHH1 MEIMYHOI JOTIOMOTH TEPECEICHIISIM HapiBHI 3 3apEECTPOBAHUM HACEICHHSIM
1 TUM, TII0 JIMCHO 3MIMCHIOETHCS MIOMICSIYHA aIpecHa I0MOMOTa TIEPECEIICHIISIM.

Ha migncraBi BHIIEBHKJIAIEHOT0 BBaXKal [OWIJILHUM PeKOMEHIYBATH:
['apMoHi3yBaTH  HOPMATUBHO-TIPABOBY 0a3y BIAHOCHO TMpaBa BHYTPILIHBO
MepeMileHnx oci0, MPUWHATH BIAMOBIMHI 3aKOHM Ta IIJ3aKOHHI HOPMAaTHUBHO-
MPaBOBl aKTH, SIKI JO3BOJIATH peali3yBaTH MpaBa BHYTPIIIHBO MEPEMIIIEHUX OCIO,
30KpeMa, Ha JKUTJIO Ta 3€MJII0 Ta TpPH CKIAJaHHI JUCTIB 3 PEKOMEHJAIIIMH Ta
PO3’SICHEHHSIMU CYBOpPO JOTPUMYBAaTHUCS HOPM JIIOYOTO 3aKOHOJIABCTBA Ta HE
JOMYCKATH PO3MIUPEHOT0 TPAKTyBAaHHS ITOJIOKEHb HOPMATHBHO-TIPABOBHX aKTiB a
TakoX TepeadadyaTv CypoBY BIANOBIIANBHICTh CIY:KOOBHX 0Ci0 3a 3J0BXKUBAHHS
CITy’kKOOBHMM TIOJIOKCHHSIM 3 3a3HAYCHUX MMUTAHb.

Jimepamypa:

1. 3akoH VYkpainu «[Ipo 3abesneueHHs mpaB 1 CBOOOJ TpOMajasiH Ta
MPABOBHI PEXKUM HA TAMYACOBO OKYMOBaHii Teputopii Yipainm» Big 15 ksitas 2014
poky Ne 1207-VI1l,

2. 3akoH VYkpainum «[Ipo 3abe3neyeHHss mpaB 1 CBOOOJA BHYTPIIIHBO
nepemimenux ocioy» Big 20 sxoBTHS 2014 poky Ne 1706-VII

3. 3akoH Ykpainu «lIpo 60opoTsOy 3 Tepopuzmom» Big 20 Gepesns 2003
poky N 638-1V

4, JIucr Bix 16.06.2015 Ne 2.4-17-1004 BukoHaBuoi mupekiii DoHmy
COLIAJIBHOTO  CTpaxyBaHHA 3 TUMYacoBOoi BTpaTu mnpanesnatHocti «lllomo
MPU3HAYEHHS JOMOMOTH MO THMMYACOBIM HENpane3aTHOCTI, BariTHOCTI Ta MOJOrax
Ha MiJCTaBl JIMUCTKIB HEMpaIe3/1aTHOCTI, sIKi BUJAHI 3aKJIaJlaMd OXOPOHH 3JI0POB'S,
1[0 3aJUIIMIMCA Ha TUMYAcOBO OKYINOBaHMUX TepuTopiax [loHerpkoi Ta Jlyrancbkoi

oOJacren»,

d. Jluct MinictepctBa comianbHoi nonituku Ykpainu Big 01.09.2014 Ne
3676/1/10-14/081

6. Haka3 Ilepmioro 3actynmHuka kepiBHUKa AHTHUTEPOPUCTHYHOTO IEHTPY

npu Coayx01 Oe3nekn YkpaiHu (KepiBHMKa AHTHUTEPOPUCTHYHOI omepauii Ha
teputopli [lonenpkoi Ta Jlyrancekoi oOnactei) Big 12.06.15 Ne 415  "IIpo
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3aTBEpKEHHS THMUYacoBOro TOPSAAKY KOHTPOJIO 32 TMEpeMIUIeHHSIM Oci0,
TPAHCIIOPTHUX 3ac00IB Ta BaHTaXIB (TOBapIiB) yepe3 JIHIIO 3ITKHEHHS y MeXax
Jlonenpkoi Ta JIyrancbkoi obnactei".

Jlanmeea €ezenisn,

cmyoeumka epynu FOI3-154c¢

ropuouynoeo ¢axyrememy CHY im. B, /[lans

Apcenmuesa O. C.,

K.10.H., Ooyenm kageopu npasosnascmea CHY im. B. [lana

CYUACHUM CTAH TA NIEPCHEKTUBH PO3BUTKY 3AXHUCTY
TPYJAOBUX ITPAB ITPAIIIBHUKIB

CydacHuil eram COL1aJbHO-€KOHOMIYHOTO PO3BUTKY CBITY 1 YKpaiHu
XapaKTepU3y€e€ThCsl 3HAYHUMH TMpoOJieMaMu, TOB’SI3aHUMU 3 HACHIJAKaMU CBITOBOT
(1HAaHCOBOI KpU3HM, 3HUKEHHSM TEMITIB EKOHOMIYHOTO PO3BUTKY, 3POCTaHHIM
HEKOHTPOJIbOBAHOT TPYJAOBOI Mirpaiii Ta 30UIBIICHHSM TIOTOKY ODKEHIB [0
PO3BUHEHHX KpaiH. B 3B’SI3Ky 3 1LMM CBITOBMM JOCBIJ Ta aHajui3 MpoOjemM
JOTPUMaHHS BUMOT TPYJOBOTO 3aKOHOJABCTBa B YKpaiHi, CBiUaTh MPO 3HAYHI
MOPYIICHHATPYAOBOTO TipaBa. LI MOpyIIEeHHS CTOCYIOTBCS SIK oopMITEHHS
TPYAOBUX B1JIHOCUH "IIUBIJILHO-TIPABOBUMH" TOTOBOPAMM,A B TNESKUX
(HETTOOIMHOKHUX) BHIMAJAKaX - TOBHOI BIIMOBHU CTOPIH BiJ TPYJAOBOTO JOTOBOPY ab0
BiJl MiHIMAJIbHUX TapaHTIN, HAJTAaHUX 3aKOHOM, a TaKO BUKOPUCTAHHS pOOOYOI CHIIH
Ha MEX1 HEMPUIYCTUMOTO ~ 4Yacy NPUMYCOBOI Tpalli, y HEHAJIeKHUX YMOBaX,
JTUCKpHUMIHAIII 32 CTaTeBMMH Ta HaIllOHAJIBHUMHU O3Hakamu Tomro. IlpariBHUKH, B
CBOIO 4Yepry, B 0araTbOX BHUMAJKaX HE BUKOPUCTOBYIOTh ICHYIOUMX IPaBOBUX (HOpM
00pOTHOM 3a CBOT IIpaBa Ta IHTEPECH, OOIPYHTOBAHO MOOOIOKYHCH MEPECTiyBaHb 3
00Ky poOOTO/IaBIIiB.

Tomy Tema CydacHOTO CTaHy PO3BUTKY 3aXUCTy TPYIOBUX IPAB MPAIIBHUKIB €
HAJ3BUYANHO aKTyaJlbHOI Ta CBOEYACHOIO. 3BUYANHO, MIO0 MUTAaHHA  3aXUCTy
TPYJIOBUX MpaB MPAIIBHUKIB OYJIM B TMOJII 30py YMCICHHOTO KOJIa YKPAiHChKUX U
1HO3EMHHUX YYCHHMX- IOPUCTIB, Cepell SKHX CIiJ BKa3aTu Ha pobGotu M.T.
AnekcanapoBa, C.C. AnekceeBa, I[I1.B. Amnicimora, B.C. bepauuichbkoi, H.b.
bonotinoi, B.C. Benenikrosa, JI.S. I'itnuOypra, I'.C. I'onuaposoi, B.4. INoma, FO.M.
I'pumenka, B.B. XKepnakosa, II.I. XKurankina, [.B. 3yba, C.O. IBanoBa, , M.
Inmmna, 1.4, Kucenvosa, P.I. Konapateea, P.3. JliBmuns, O.A. JlykameBoi, M.B.
JIlymnikoBoi, A.P. Mamtoka, A.®D. Hyptainosoi, [O.II. Opnoscekoro, II.J.

[Munmunenka, C.M. IIpununka, B.I. IIpokxonenka, O.I. IIpouescekoro, IIL.M.
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PaGinoBuua, B.I'. Porans, A.I'. Cenumea, O.®. Ckakyna, B.H. Cko6enkina, O.B.
CwmupnoBa, b.C. Ctuuuncskoro, P.C.Xapuyka, H.M. Xytopsn, I'.I. Hanumesoi, T.b.
[y6in0i, O.M. SpomieHka Ta ASSIKUX 1HIINX BUYCHHUX.

3a d4aciB He3aJeKHOCTI YKpaiHuW BiIOyBaeThcs pedopMyBaHHS Cy4acHOTO
TPYJZOBOTO 3aKOHO/JABCTBA YKpaiHHW, B OCHOBY SKOTO TOKJIAJCHO KOHIICTIIIIO
3a0e3neyeHHs mpaB JIOAUHU y cdepi mpami. 3 npudHaTTaM KoHcTtutymii Ykpaidnu
BiI0YJI0CA PO3IIUPEHHS CYAOBOTO 3aXUCTY TPYAOBUX MpaB. HuH1 mpaliiBHUK BIpaBi
OCKapKUTH JI0 CYAy OyAb-siKe IOPYILIEHHS Oro TPYAOBHUX MpaB.

AJe cyyacHe yKpaiHChbKE 3aKOHOJABCTBO Ma€ IMEBHI MPOTAJIMHH, HacaMIlepe],
Konekc 3akoniB nipo npato Ykpainu (K3nll) He MicTuTh B3araii oKpeMoro po3jiy,
NPUCBSYEHOTO 3aXKMCTy TPYAOBHX MpaB, a OTXKE, BIACYTHE 3aKOHOJABYO BHU3HAUCHE
MOHSTTS 3aXHUCTy TPYIOBUX TpaB Mpaiorouux, jumie 3rigHo cr. 221 K3mll Bci
TPYJIOBI CHOpH, [0 BUHUKAIOTH MIDXK IMpaIiIBHUKOM 1 BJacHUKOM (abo
YIOBHOBa)XEHUM HUM OpPraHOM)  pO3MNIAJAIOTHCA  |.KOMICISIMH TO TpPYAOBHX
cropax;2.palOHHUMH, pPAMOHHUMH Y MICTI, MICBKUMHU YU MICBKPAlOHHUMHU
cyaamu|1].

Mertoto 1 3aBIaHHSM JaHOi CTaTTI € BU3HAYEHHS CYTHOCTI MOHATTA 3aXUCTY
TPYJIOBUX IMpaB Mpaloldyux B YKpaiHi B Cy4yaCHUX yMOBaX, 3 SICyBaHHSA HOro
CTPYKTYPHHUX €JIEMCHTIB.

Ak CBIAYMTH aHaNi3 ICHYIOUOT'O 3aKOHOJABCTBA Ta HAyKOBUX JTOPOOOK MO0
3aXUCTYy TPYIOBHUX IpaB MPAIIOIOYMX, ICHYIOTh HAyKOBO-TECOPETHYHI TMOTIISIH, IO
OTOTOXXHIOIOTh TMOHATTS «OXOPOHM» 1 «3axucTy» TpynoBux mnpaB (B.A.Tapacosa,
[.B.JlaryTina TOII0), 1HII MIAKPECHIOIOTh MPHUHIIMIOB] BIAMIHHOCTI MIX HHUMH
(C.C.AnekceeB, M.I'.AnexcanpoB Tomo). Tak,0CHOBHI BIAIMIHHOCTI MI>K BKa3aHHUMH
MOHSTTSMU TOJISITAIOTH Y TOMY, 1110 OXOPOHA KOKHOTO TpaBa 3/11MCHIOETHCS MOCTIHHO
1 mepecniaye MeTy 3abe3nedeHHs] Horo 3M1MCHEHHS 1 MPU I[bOMY HE JIOMyCKaTH HOro
MOpPYILIeHb. 3aXUCT K€ TMepeadavyae KOMIUIEKC Mid, 3a JOMOMOIOK SIKMX MOXHA
BIIHOBUTU MOPYUIEHE MPABO 1 MOYMHAE MISTH JIMIIE TOJI, KOJIM MPAaBO MOPYLIEHE.
OTxe,3aXUCT TPYAOBUX IIpaB Ma€ CBOI OCOOJMBOCTI, SKIMOBUHHI aJ€KBATHO
BiloOpakaTl HEpIBHE CTAHOBHIINE IpalliBHUKA 1 poOOOTOMABIA SK CYO'€KTIB
TPyJIOBOTO TpaBa.BpaxoByrouu, 110 TpyJdOBE MPAaBO SIK CaMOCTIMHA Tamty3b
chopMyBaJiocs K CyKyIHICTh HOPM, MOKJIMKAHUX 3a0€3MeUNTH 3aXHUCT IPaIliBHUKIB
Bl JOBUIBHUX il poOOTOHABII, TO IO YHUCJIa TOBHOBAKHUX CYO'€KTIB MO0
3aXHCTy TPYIOBUX TMpPaB BIAHOCATHCS HE TUIBKU IOPUCIAUKINIAHI OpraHv, a u
MPEACTABHUKUA MPALIBHUKIB, a TaKOX O€3MOCepeHbO MPALIBHUKU, SKI MOXKYTh
3MIIACHIOBATH CaMO3aXMCT CBOiX MpaB. TOMy 3aXUCT TPYAOBUX TPaB MPAI[iBHUKIB Ma€
JOJAaTKOBI TOPIBHSHO 3 IHIIMMH IIpaBaMH 1 CBOOOJAaMHM CIIOCOOM BiTHOBJICHHS
MOPYIIEHOT'0 MpaBa Ta 3aKOHHOTo iHTepecy[2, ¢. 217 ].
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Y TpymoBomy mpaBi TiJ TPaBOBUM 3aXHCTOM TIpaB 1 3aKOHHUX IHTEPECIB
MpaIiBHUKIB PO3YMIIOTHCYKYITHICTh MaTepiaJIbHO-TIPABOBUX 3aXO0/1B, OpTraHi3alliiHuX
1 MpoIecyaJbHUX CIOCOOIB MPUIUHEHHS 1 MOMEpPEKEHHS TMOPYIIEHb TPYAOBOIO
3aKOHOJIAaBCTBA,  BIJHOBIICHHA MOPYUIEHUX  TPYAOBUX TIpaB TpPOMAasH 1
BIJIIIIKOTyBaHHS MOHECEHOI BHACHIZOK Iboro mkonau. lleit 3axuctnependauae sk
TISUTBHICTD JEP’KAaBHUX 1 YIIOBHOBAXKEHHUX JICPYKABOIO OPTaHiB, TakK 1 AISUIbHICTD CAMUX
Cy0’€KTIB TPYJOBUX TMPABOBIJHOCHH 10 YCYHEHHIO TEpEeHIKOa Y 3AiiCHEHHI
TPYAOBUX IPaB, & TAKOXK BiTHOBJICHHIO TIOPYIIEHUX TPYAOBUX paB[3, c. 1].

AHaJ3 J1I0490r0 IUBUIBHOTO 1 TPYJOBOI'O 3aKOHOJABCTBA CBIIYWUTH, IO B
MaTepialbHO-TIPAaBOBOMY aCIIEKTI MIPABO HA 3aXUCT BKIIIOYAE B ce0€ HACTYIHE:

— MOXJIMBICTb OCOOM, TPaBO SKOi IMOPYIIEHE, BUKOPHUCTATH HE 3a00pOHEHI
3aKOHOM 3aco0M TPHUMYCYy Ha TMOPYIIHUKA, y TOMY YHCIl 1 3a JOTOMOTOIO
CaMO3axucCTYy;

— MOXIJIMBICTh OCOOM, IpaBa SIKOI MOPYUIEHI, 3BEPHYTUCS 10 KOMIIETEHTHOI'O
oprany (JIep>kKaBHOTO YH 1HIIIOTO) 3 BAMOI'OI0 IIPO 3aXUCT MOPYIISHOIO MpaBa.

3axuCT TPYAOBUX IIPAB Ta 3aKOHHUX 1HTEPECIB 31MCHIOETHCS B MepeadadyeHOMY
3aKOHOM MOPsIKY. CTPYKTYpHUMH €JI€EMEHTaMH IPABOBOIO 3aXMCTYy IMPAIIOIOYUX €
3aCTOCYBaHHS BIJMOBIAHOT (QopMHu, cmocobiB 1 3aco0iB 3axucty. Ilim dopmoro
3aXUCTy HEOOXIJHO PO3YMITH KOMIUIEKC BHYTPIIIHBO Y3TOJUKEHUX 1 YPEryJIbOBaHUX
3aKOHOM MIPONPUEMCTB MO 3aXUCTy TPYIAOBUX IIpaB Ta 3aKOHHUX I1HTEPECIB.
HeoOxi1HO 3a3HaunTH, 10 B TEOPIl MpaBa MOHATTS MPABOBOI (POPMHU PO3TISAAETHCS
SK yMpaBIiHCbKA AISUTBHICTh. JleTanbHilie mpaBoBl (GOpMH 3aXUCTY TOCTIIKYBATUCS
MpEJACTaBHUKAMU HAyKW IUBLILHOTO IMPOIECYaJbHOTO TMpaBa. BoHU oOmepyrTh B
OCHOBHOMY TOHSTTSIM «IIMBLIbHA TpoliecyaibHa ¢Gopmay, MiJ SKOW PO3yMIIOTh
CUCTEMY BCTAHOBJICHMX IIMBUIBHUM TIPOLIECYATHbHUM 3aKOHOM TIPaBWJI, SIKi
PErJIaMEeHTYIOTh TIOPSIIOK 3AIMCHEHHS MPaBOCYAMAs 1 JISILHOCTI OCI0, skl OepyTh y
HBOMY y4acTh.

Hali0inp1 4iTKO po3MEKyBajiu 1 BU3HAYWIM NOHATTS «()opMu», «crnocoOu» Ta
«3acoom» 3axucty H.J[.I'erbmanueBa 1 I.I.Ko3y0. fIk BoHuM BH3Ha4aroTh:«Dopma
3aXHCTy — CYKYIHICTh CIOCOOIB, SIKI CIPsIMOBaHI Ha TIOHOBJICHHS, BCTAHOBJICHHS 1
BH3HAHHS MPaB 1 3aKOHHKUX 1HTepeciB 0ci0. dopma 3aXHUCTy € IPUIUIHOIO (HOPMOIO.
Cnoci6 3axucTy — CYKYIHICTh i, 3a JOIMOMOTOI SKHX BIJIHOBIIIOIOTHCS,
BU3HAIOTHCSI, BCTAHOBJIIOIOTHCS TMpaBa Ta 3aKOHHI 1HTEpecH ocolu. 3acid 3axucry —
1€ CYKYITHICTh JII, CIPSIMOBAHUX Ha BIIHOBJICHHS, BUBHAHHS 1 BCTAHOBJICHHS MPaB 1
3aKOHHUX 1HTepeciB ocobu. Crnocid 3axucty € 3acoboM s ¢popmu 3axucrty. Ilpu
IIbOMY KOXKHHMIA CITOCIO 3aXUCTy Ma€ cBoi 3acoou»[4,c. 38].

dopMu 3axXWMCTy TPYAOBHX TIpaB Ta IHTEPECIB MPAIIBHUKIB MOXHa
KJacudikyBaTu 3aJIeKHO BIJl Cy0’€KTa, YINOBHOBAXXEHOIO 3aCTOCOBYBATHU

nependadyeHi 3aKOHOJABCTBOM crmocoOM 1 3acoOu: 1HAMBIAYaJIbHUH  3aXUCT
50



(caM03axuCT); KOJEKTUBHUHN 3aXUCT (uepe3 NpOoPCHIKH, CHCTEMY KOJIEKTUBHUX yToJl
1 KOJEKTUBHUX JIOTOBOPIB, OpPTaHU 3 BUPIIIECHHS TPYJIOBHUX CIIOPIB), JE€pKaBHUI
3aXUCT (CyAOBHH 3aXHCT, JAEpXKaBHUM Harjiasa 1 KOHTPOJIb 33 JIOAEP KAHHSIM
3aKOHO/IABCTBA PO Mpallto).

binpiricTe  cyyacHUX BYEHHMX-IOPHCTIB BUJUISIIOTh  IOPUCAUKIIAHY —Ta
HEIOPUCIUKINIHHY (OpMH 3aXHCTy TPYIOBUX IpaB mparorounx[5, c¢. 67 ]. Ilixg
IOPUCAUKIIIITHOIO  (POPMOIO  3aXHCTy PO3YMIIOTh JiSJIBHICTH  YHOBHOBa)KEHUX
JIEP’)KaBOI0 OpraHiB 10 3aXWUCTy TOPYIICHHX a00 OCIOPIOBAHMX CYO €KTHBHUX
TPYJAOBUX MpaB. 3HAYECHHs IOPUCAMKIIINHOI (GOpMHU 3aXHUCTy MOJIATAE y TOMY, LIO
0co0a, fKa OCKapXKye MpaBO YU 3aKOHHUH 1HTEPEC, 3BEPTAETHCS 10 AEpKaBHUX abo
IHIIMX KOMIIETEHTHUX OpraHiB, Ha SIKI 3aKOHOM IOKJaJ€HO OOOB’S30K NMPUUHATH
HEOOX1JHI 3aXOau JUId BIJHOBIEHHS TMOPYIIEHOTO TpaBa 1 MNPUIUHEHHS
MpaBONOPYIIECHHs. TakoX y MeXax IOPUCIUKIIIHOI POpMHU PO3PI3HAIOTH 3araIbHUM 1
cHenlaJbHui TMOPSAOK 3axucTy TpyldoBux mpaB. llepmmii mepeabavae cyaoBHid
3axuct. Jlo crnemanbHux (HOpPM 3aXUCTy BIAHOCITH aJAMIHICTPATUBHUMN 3aXHUCT, KU
BKJIIOUA€ B ceOe 3aXUCT OpraHaMu IMPOKypaTypH, a TaKOXK IHIIMMHU JAepKaBHUMHU
OpraHaMmy, sIKi 3/11MCHIOIOTh KOHTpPOJb 3a JOTPUMaHHS TPYIOBOIO 3aKOHO/ABCTBA.
CremiaJibHUi TOPSAOK 3aXUCTy MICTUTH 1 pO3TIsA — IHAMBIAYaTbHUX TPYIOBUX
CHOpIB B MOPSAKY MIJIEINIOCT], IO 3AIMCHIOETBCA B MOPAIKY, NepeadayeHoMy
3akoHOM  Ykpaimum «IIpo 3BepHeHHs rpomamsaH»[6], a TaKoXK  PO3IIX
1HAUBITyaJIbHOTO TPYJIOBOTO CIIOPY B KOMICI 110 TPYAOBUX CIIOpaX.

HacrtynHoro popmoro 3axucty TpyJOBUX IpaB MPALIBHUKIB € HEIOPUCIUKIIIITHA
dbopma 3axucTy, sSKa OXOIUTIOE COO0O0I0 Jii TMPAIiBHUKIB TIO0 3aXUCTy MOPYIICHUX
Cy0’€KTUBHHMX TMpaB, SKi 3MIMCHIOIOTBCS HHUMH CaMOCTIHHO 0€3 3BEpHEHHS JI0
Jep>kaBHUX a00 1HIIMX KOMIETEHTHUX opradiB. Hewopucnukiiitni gopmu 3axucty
TPYJIIOBUX TIpaB Ta 3aKOHHMX IHTEPECIB TMpAaIliBHUKIB TependadyeHi TpyJdOBUM
3aKOHOJABCTBOM. Jl0 HMX HajexaTh: a) NPUMHUPHO-TPETEHCHKI MpOLEAYypH, SKi
3aCTOCOBYIOTHCA MPHU BUPILIEHH! KOJIEKTUBHHUX TPYJIOBUX CHOPiB; 0) caM03axUCT; B)
IPOMAJICEKHUM 3aXHCT, IKUH 3[1HCHIOIOTH BUOOPHI MPOQCIIIKOBI OPraHu.

Oco0MuBICTh HEIOPUCAUKIIHWHUX (OPM 3aXUCTy TMOJSATAaE HE y BUPIIICHHI
0e3nocepelHbO CHOPY, a Yy CHIPUSHHI CTOPOHAM CIOpPY IMOJO JIOCSTHEHHS
KOMITPOMICY HUISIXOM TPHHHSATTS B3a€EMHOTO PIlIeHHS. SKIIO TpOMaJChbKUN 3aXUCT
MOPYIICHUX TPYAOBHUX MpaB ab0 OCIMOPIOBAHUX 3aKOHHUX IHTEPECIB 3aBXIu OYB
XapakTepHUM JJIsi TPYJOBOTO TMpaBa, TO MPUMHUPHO-TPETEHCHKI MPOIEIypH, SKi
3aCTOCOBYIOTBCA TIPU BHUPIIMIEHHI KOJIEKTUBHUX TPYIOBUX CIIOPIB, a TaKOX
CaMO3axHCT, € TOPIBHSIHO HOBUMU y TPYJA0BOMY npasi. [IpumMupHi npoueaypu Takox
MOBUHHI 3aCTOCOBYBATHCS TIPH BUPIMICHHI IHAWBIAyaJIbHUX TPYAOBUX cmopiB. Ha
xanb guHHUM K3nll VYkpaiam Hagiisie KOMICII0O MO TPYAOBHX — CHOpax

51



IOpUCIUKIIHNME  QyHKIisIMU, 10 € HenmpaBwibHUM. KTC moBMHHA BHKOHYBATH
(YHKITIIO IPUMUPEHHS MpalliBHUKA 1 poOOTOAABIIS.

["onoBHMMH 3aco0amMu 3aXHCTy €: 1) M030B; 2) 3BepHEHHS, IKE MOXe OYTH SIK Yy
IIMCHMOBIH, TakK 1 B YCHIN ¢opmi, 10 mpodCcHiKy (SKIIO MPAIiBHUK € i1 Y4JIEHOM), 110
KTC (sxmo crmip He mijysirae 6e3mocepeiHbOMY PO3IIISIOBI B Cy/[li), O OpPTaHiB Ta
1HCIIEKIIi1, SKa 3MIMCHIOE HATJAJ 1 KOHTPOJbh 3a MOTPUMAHHSIM 3aKOHOJABCTBA IPO
npamro; 3) ¢akT yKIaJaHHsI KOJCKTHBHOTO TPYIOBOTO JOTOBOPY; 4) caM03axucT; D)
cTpaiik Touo[7, c.185].

[Ilo crocyeTbcst camMO3aXHUCTy MpalliBHUKAMH CBOiX TpPYAOBUX IIpaB  Ta
IHTEpeCiB, TO Yy TPYJAOBOMY 3aKOHOJABCTBI 1 (opma 3aXHCTy HAJIEKHO HE
yperyiboBaHa. UnMHHE TpyJOBE 3aKOHOJABCTBO MICTUThH JIMIIE ACKIIbKA HOPM, SKi
HAJAI0Th TPAIiBHUKOBI MpaBO 3MIMCHIOBATH camMo03axHCT. Lle crocyeTrhcs BiaMOBH
MpaliBHUKA BiJ HE3aKOHHOTO TMEpPEBEICHHS Ha 1HOIy po0OoTy Ta BiJMOBH
IPOJOBKYBaTH pOOOTY, SIKIIO CKJanacs CUTyallisd, IO € HeOEe3Me4HOIo M HOoro
KUTTSA YW 3J0pOB’S abo0 HJig JIoJeH, SKI KWOro OTOYYIOTh, 1 HABKOJMIIHHOTO
IpPUPOIHOTO cepeponuina [3,c. 1].

HaiiGinpmuii mepenik MaroTh CHOCOOM 3aXUCTy TPYJIOBUX IMpaB, SIKI 4acTo
MOXYThb MO€AHYBaTHCS. Jl0 HUX BIAHOCATH: BIJHOBJICHHS ICHYBaHHS TpPYIOBOTO
CTaHOBWINA, SKE ICHYBaJ0O M0 TOPYIIEHHS IIpaBa;BU3HAHHS yMOB TPYJOBOTO YH
KOJIEKTUBHOTO JIOTOBOPY HEMIMCHUMHU ; BHW3HAaHHA (aKTy YKIAACHHS TPYIOBOTO
JIOTOBOPY; . BIAIIKOAYBaHHS BUTpAT a00 BIAIIKOAYBAHHS IIKOAHW;  KOMIIEHCAIIIs
MOpPAJIbHOI IITKOAW, BUTpaT, BUIUIaTa MaTepialbHOi JOMOMOTH; TIepepaxyBaHHS
3apo0ITHOI TJIaTH Y 3B S3KY 3 1HAEKCAIIEI0; PO3IpBaHHS TPYAOBOTO JOTOBOPY;3MiHA
IIPABOBIIHOIICHHS Ta JCSAKI 1HIII.

Hampukinasn,BiTHOBICHHST CTAaHOBMINA, SKE ICHYBaJO 10 MOPYLIEHHS MpaBa, i
BIIIIKOTYBAHHS IITKOJIM; BIJIIIKOYBAHHS IIKOAM 1 IMepepaxyBaHHs 3apoOITHOI IJIaTh
y 3B’SI3KY 3 1HJIEKCAllI€0 TOIIIO.

Kpim Toro, crocodbu 3axucty MOkHa Kiacu(ikyBaTu, 30kpema: 1) B 3aJIe)KHOCTI
Bil cyO’ekta, 1m0 Mae mpaBo Ha Moro 3actocyBaHHs (cyn, KTC, mpodcminka,
poboToaaBenb, MPAIiBHUK, OpraHd, a TaKOX I1HCIEKIli, 0 YIOBHOBaXXCHI Ha
3MIACHEHHS KOHTPOJIIO 1 HAIVISAAY 3a JOTPUMAHHIM 3aKOHOIaBCTBA TPO Mpaiio); 2) B
3aJIEKHOCT] BiJl HACIIJIKIB 3aCTOCYBaHHS TaKOTO CIOcOoO0y (3aI0BOJICHHS TPOIIOBUX
a00 HErpoIIOBUX BUMOT); 3) B 3aJIC)KHOCTI BiJl 3aC00iB, 1110 3aCTOCOBYIOThCS (ITO30BHI
1 Hero30BHI)[ 8, c. 1074].

Hanpukiaz, BU3BHaHHS YMOB JIOTOBOPIB MPO MPaLl0 HEAIMCHUMU BiIOYBAETHCS Y
BUIAJIKY, KOJM TakKi YMOBH IMOTIPIIYIOTh CTAaHOBMIIE IMpPAI[iBHUKIB TMOPIBHIHO 13
3aKOHOJIABCTBOM YKpaiHU Mpo mpairo. BeraHoBiaeHHs (hakTy yKIaAeHHS TPYIOBOTO
JIOTOBOPY SIK CMOCIO 3aXWCTy TPYAOBHX TPaB 3aCTOCOBYETHCS Y BHIMAAKY, KOJH

mparfiBHUKa (pakTUYHO OyJIO OMYIIEHO 0 pOOOTH, a PO3MOPSKEHHS Y1 HAaKa3y HE
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oyno Bugano (ct. 24 K3nll Ykpainu), a cam Bi1acHUK ab0 ymOBHOBa)K€Ha HUM 0c00a
3anepeuye Takui (axT. BigHOBIIEHHS CTaHOBMINA, SIKE ICHYBAJIO 1O MOPYIICHHS
IpaBa, MOXKJIMBE Yy pa3l MEePEBEICHHS MpalliBHUKA Ha 1HIITY po0oTy 06e3 Horo 3roau —
3BICHO, V BUNAJKax, KOJU Taky 3rojy podooToaaBelb 3000B’43aHUN OyB OTpUMAaTH
(ct. 32 K3nll Ykpainn), a Takox y pasi 3BUIbHEHHs 0€3 3aKOHHOI mifcTaBH (CT. 235
K3nll Ykpainu). BigmkoayBaHHs BUTpAT SIK CIIOCIO 3aXHCTYy MOKE 3aCTOCOBYBATHCH
y BUMAJKY NIEpPEeBEICHHS MpalliBHUKA Ha poOOTY B 1HIILY MICIEBICTb.

Ha cproromni Koncturyiis Ykpainu 3Ha4HO PO3IMIMPHIIA MOKIMBOCTI 3aXHUCTY
TPYJIOBUX MpaB TIPOMaJsHaMM, 3aKPINUBIIM iX TpaBO IMiCIs BUKOPUCTAHHS BCIX
HaI[lOHAJIBHUX 3aC001B IPABOBOTO 3aXKCTY 3BEPTATUCA 33 3aXHMCTOM JI0 BIIMOBIIHUX
CYJIOBUX YCTAaHOB YU MIDKHAPOJHHMX OpraHizailiif, 4JeHOM a00 yYaCHUKOM SIKHX €
VYkpaina. lle koHCTUTYIIIIIHE TIOJIOKEHHSI BIAMOBiIa€ BUMOTaM CT.35 €BpomerchKoi
KOHBeEHIIi 3 npaB moauau[9,10]. JlorpuMaHHs 1IUX BUMOT € BU3HAYAIBHOIO YMOBOIO
MIPUMAHATTS CKapTy 10 pO3risily €BpONENCHKUM CYIOM 3 IIPaB JHOWHH.

Otxe, OIABOASYN MIACYMOK, CJIiJI HAroJIOCUTH, IO 3a POKU HE3AJIECKHOCTI B
VYkpaiHi TpoAOBXKYyBaBCS MNPOIEC PO3BUTKY 3aKOHOJABYOi I1HILNIATUBU CTOCOBHO
PO3BUTKY 3aXHCTy TPYJIOBUX MpaB mpaiiBHUKIB. Amke Konpeniis MixHapoaHOT
oprasizaiii npami [l1]HeogHOpa3zoBo miAKpecaoBaia, 0 HAWMEHII 3aXUIICHOIO
CTOPOHOIO TPYJOBHUX BIJIHOCHH, € TIPAIlIBHUK.

3nilicHEHHS 3aXHUCTY TPYAOBUX MPaB MPALIOIOYHNX BiTOYBAETHCS K JCPKABHUMHU
opraHamu, nNpoeciiHuMHU CIUIKaMU 1 Tay3€BUMH 00 €IHAHHSMHM MPALIOIOUUX, TaK
1y (hopMi caMO3axucTy.

3axuCT TPYNOBUX MPaB Ta 3aKOHHUX THTEPECIB 3A1MCHIOETHCA B Mepe0aueHOMY
3aKOHOM MOPsKY. CTPYKTYpHUMH €JIeMEHTaMH MPABOBOTO 3aXMCTYy MPAIIOIOYUX €
3aCTOCYBaHHS BIAMOBIIHOI (hOpMH, CTTIOCOOIB 1 3aC001B 3aXHUCTY.

[, He muBISIYMCH HA ICHYIOYl JI€AKi BIJMIHHOCTI HAYKOBHX MIiJXOIIB IIOJ0
BU3HAYEHHS (OopM, 3aC00IB Ta CIOCOOIB 3aXUCTY TPYAOBUX IpaB, KUIbKICTb HOPM y
TPYJAOBOMY 3aKOHOJABCTBI JJisi ()OpMyBaHHS 1HCTHUTYTY 3aXMCTy TPYJOBHUX TpaB €
nocratHpor0. OTke, sk BipHO 3ayBaxkye B. B. JXKepnakor [11, c. 285], cyuachy
CUTYAIIIIO 13 TIPABOBUM PETYIIOBAHHIM 3aXHCTY COILIAIBHO-TPYIOBUX MPAB JIFOAUHU
CII OIIHUTU SK TaKy, IO BIAMOBIZA€ (POPMYBAHHIO BIJAMOBIAHOTO 1HCTUTYTY
3aranpHOT YaCTUHU TPYJOBOTO TpaBa. 3aJUIIA€ThCs pOOOTOAABISIM HE TOPYIITYBAaTH
ICHyI04l HOPMH TpPYJOBOTO 3aKOHOJABCTBA, a TMpAI[IBHUKAM TIOBHOI MIipOI0
BUKOPUCTOBYBaTH (QopMH, 3aco0M 1 crmocoOM 3axUCTy CBOIX TPYJOBUX IIpaB 1
3aKOHHUX 1HTepeciB. JlJis LbOro JOLUIBHO3AIMCHIOBATH IIUPOKY MPE3EHTALII0
TPYJOBOTO 3aKOHOJABCTBA YyCiMa MOXJIMBUMU 3acobamu (uepe3 3MI, nexiii,
KOHCYJIbTAIII) SIK Cepe]] MPaIIOI0YMX, TaK 1 I poOOTO/IABIIB Ta 1X MPEICTaBHUKIB
3 BUKOPHUCTAHHSIM TPAKTHUKWA JEMOHCTpaIlli e(OEeKTUBHUX CHOCOOIB 3aXUCTy BIJ
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TPYIOBHUX MPABOMOPYIIEHb, a TAKOXK HaBYAHHS MPALIBHUKIB KyJIbTypl O00poThOM 3a
CBOI TPY/OBI paBa.
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cmyoenm epynu FOI-132

ropuduynozo gaxynememy CHY im. B. [lansa
Hayxosuii kepienux: 0.10.1., npoghecop Andpiie B. M.

HEOBXIJITHICTb COLIAJIBALIL TA MOAU®IKALIII CYYACHOI'O
TPYJOBOI'O IPABA YKPAITHU

BaxxuBicTh €(EeKTHUBHOIO BHKOPUCTaHHS COLIAJIBHO-TPYJOBOIO IOTEHIIATY
CYCIILJIbCTBA B €MOXY pe(opMyBaHHS 3aKOHOJABCTBA Ta 3a0€3ME€UEHHs IpaBa Ha
Ipalo, BUHOCUTh Ha MOPSIOK ACHHUNA NUTaHHS MOAMQIKalli Ta yAOCKOHAJIEHHS
TpyZoBoro mpama. [lep>kaBHI MEPETBOPEHHS B €MOXYy Trio0amizaiii eKOHOMIKH 1
MOJIITUKYA, BUMAraloTh IMEPEOCMUCICHHS 1 3aKOHOJABYOrO OGOpPMIICHHS MPOIECIB
colianizaiii po3BUTKY TPYAOBOro mpaBa YkpaiHd. [[OCHIIKEHHIO THUX UM 1HIIUX
aCHeKTIB JOKTPUHAJIBHUX MIAXOAIB MPO pOJIb TPYAOBOTO IMpaBa 1 MpPEeAMETY
TPYJOBOIO TpaBa MNPUCBATUIM cBoi mpami Taki ByeHi: B.C. BeHenukros,
H.I. Inmmun, A.B. Kpyuunin, A.B. Ky3emenko, B.M. Jle6enes, M.B. JlymHikosa,
A.P. Matok Ta iH1Ii.

EBomromist craHoBieHHS YKpaiHM K HE3aJIeKHOI JAepkKaBU CBIAYUTH, IO
Tpaauilii BOJICBUSIBIICHHS 1 HAPOJOBIAS 3aBXKIU 3aliMaiy MPIOPUTETHI MO3UIlIL B
HalIOMY CYCHUIbCTBI. TOMy IMIIEpaTUBHUI pIBEHb 3a0€3ME€UEHHS NpaB 1 CBOOO.
MOJISITa€ Y CTBOPEHHI CHPUATIMBUX YMOB JUIsl peaiizallii, OXOPOHH Ta 3aXUCTy BiJl
MPOTUINIPABHUX TOCATaHb B pa3i HE3aKOHHOT'O TMOPYIICHHS MpaB 1 CBOOOJ JTIOIUHU 1
rpomajnsuuHa. [IpaBo He icHye came 1o co0i. BoHO BHHHKae B CyCHIbCTBI TOPST 3
IHIMIAMHA ICHYIOUMMH COITlaJbHUMHM SIBHIIAMH, 10 SKHX BIJHOCHUTBCS, 30KpeMa,
ekoHOMIKa.  bynb-sika  AiSUIBHICTE  OOYMOBJIEHAa  €KOHOMIKO-MaTepialIbHUMHU
YUHHUKaMH. TpyJoBe MpaBo 3aiiMae OCOOJIMBE MiCLIE CEpel IHIIUX COLaIbHUX
ABUI, AK€ CaM€ BOHO € PEryJjsiTOPOM CYCHUIBHUX BIJHOCHH 1 CHpPSAMOBAaHE Ha
3a0€3Ne4eHHs] 1HIUBIIyalbHUX, TPYNOBUX 1 CHUIBHUX IHTEPECIB, a TaKOX Ha
BpETYyJIOBaHHS COIlaTbHUX KOHGMIIKTIB. BiamoBimHo, Oynb-iKi BIAHOCHHH, IO
BUHMKAIOTh Y JIEp>KaBi, B Til UM 1HIIN MIpl MJIATal0Th MPaBOBOMY PETYJIIOBAHHIO.
He € BUHATKOM 1 BITHOCHHU €KOHOMIYHOTO Xapakrepy [1, c. 42].

Cnig 3a3HaunTd, MO cepel OO'€KTHBHO ICHYIOUMX MPOTUPIY CYCHIIBHOTO
PO3BUTKY OKPEMOIO JJAHKOIO BAPTO BU3HAYUTH MPOTUPIYYS MK MOTPeOOI0 pUHKOBOL
€KOHOMIKH Ta COLIaJIbHO-TPYJOBUMHU MpaBamMu. OAHUM 3 NPIOPUTETHUX 3aBJIaHb
TPYJIOBOTO TpaBa YKpaiHU € MOTOKEHHS LJIed «EKOHOMIYHOIO MPOLBITAHHS» 1
3aXUCTY HEBIA'€MHUX TPYIOBHX mpaB 1 cBoOoa. Came B IIbOMY, Ha Hally AYMKY, 1
MIPOSIBIISIETHCS IHHOBAIIIWHUN aCleKT PO3BUTKY TPYIOBOTO MpaBa Ykpainu. Tomy ciina

norogutucst 3 aymkoro C.P. Tlaceka, mo e(exTUBHICTh 1HHOBAIIMHUX IMPOIIECIB
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06araTo B 4OMYy 3aJIe)KUTh BiJl 3HaHb, MPO(ECiifHOT MATOTOBKU, TPYIOBOI aKTUBHOCTI
MOKJIMBOCTEH € coIllajibHa cepelia, YMOBU TPYAOBOI AISIILHOCTI, COIIaIbHO-TPYAOBI
BITHOCUHU. [HIIMMM cJoBamMu, TUIBKM TaM, J€ COLIaJbHO-TPYAOBHI MOTEHIIAT
3HAaXOJUTHCS B IEHTPl yBaru MOJITHUKH OpTaHiB JEp>KaBHOI BJIaJU Ta MICIIEBOTO
CaMOBpSITyBaHHS, CTA€ MOXKIJIMBUM MOJIEpHI3allisi EKOHOMIKH 1 CycHiibeTBa [2, . 52].

VY cydacHUX yMOBax pPO3BUTKY YKpaiHH BiJOYyBa€ThCS 3HAUHE PO3MIMPEHHS
TIpeaMeTa NPaBOBOTO PETYNIOBAHHS BifHOCHH y cdepi mpami (excmancis). Horo
CKJIQJIOBOIO IIOJI0 HOPM YMHHOTO TPYJIOBOTO 3aKOHO/IaBCTBA 1 MOTPEO MPAKTUKU CTA€
opraHi3allisi 1 yrnpaBIiHHS Tpalero, peryIroBaHHsS BHYTPIMIHIX 1 30BHINIHIX PHUHKIB
mpaiii, OIiHKa 1 OXOpOHa TPYAOBOI IIsUIBHOCTI, BITHOCHH, MOB'I3aHUX 3 BUPIIIECHHAM
1HAMBIAyaTbHHUX 1 KOJIEKTUBHUX TPYIOBUX CIOPiB (KOH(MIIKTIB), 1 TaKe 1HIIIE.

PO3BUTOK MIANPUEMHUIBKOI MISUIBHOCTI Ta NPUCKOPEHHS TEMIIB PO3BUTKY
MIPOMUCITIOBOTO BUPOOHUIITBA 3yMOBUJIO HEOOXITHICTh B IMIIEpaTHUBaX, CIIPSIMOBAHUX
Ha pEryJIIOBaHHS TPYAOBHX MPABOBIAHOCHH 3a PAaxyHOK PO3IMIMPEHHsS cdepu nii
TOPU3OHTAJIBHUX (Tally3eBHX) HOPM, SIKI OO'€KTMBHO CKJIAJIMCA B HAaIllOHAJIbHIN
CUCTEMI TIpaBa.

Sk ctBepmxkye O.T. IlaHactok, cy4acHUl CTaH PO3BUTKY TPYJIOBOrO IpaBa He
MOXKHa BBaXkaTH JOCKOHanmuM. HaykoBeupb 3a3Hauvae, IO € 3Ha4YHa 3MiHA
NePIIoKEPEa TPYAOBOTO MPaBa - CaMOr0 TUITY CYCHUIBHOTO KHUTTS, 110 CTABUTH HA
MOPSAOK JCHHUW TaKOX MHUTAaHHS COIAJIbHOTO MpPU3HAYEHHS TPYAOBOTO MpaBa SIK
rairy3i npasa. L1 Ta iHm1 pakTopy cBOiMH OAHOYACHUMU JISIMH CTBOPIOIOTH 3arajibHy
CUTYyallil0, CKJIAQIHY HACTUIbKH, IO BTPAyaeThCsl cama NepLIoKepeibHa CYTh
TPYZIOBOTO TpaBa. 3a0yBaeThCsa MOTO COlllajdbHE MPU3HAYCHHS, BTPAYAETHCS SACHICTh
Horo MeTu, BiI0yBa€eThCs miaMiHa 3MicTy GyHKIIH To1o [3, c. 33].

[Tponorxyroun 10 aymy, C.B. YalkoBCbKWM 3a3Hadae, M0 EKOHOMIiYHI
IHTEepeCH JIoJed OTpPUMYIOTh (QOpMYy IOPHUIMYHUX MOTHBIB 1 YCTAaHOBOK 1
MPOSIBIISIIOTBECA Y BUIISIAI €KOHOMIUHUX, MOJITHKO-TIPABOBUX MEPEKOHAHb 1 OLIIHOK.
[loTpeOu Ta 1HTEpeCH EKOHOMIYHOTO PO3BUTKY Y IPABOCBIIOMOCTI OTPUMYIOTh
dbopmy 1 3a0apBiieHHS IOPUIUYHUX 1]1eH, TEOpii, MOUYTTIB 1 YCTAaHOBOK, SIKI €
CBOEPIIHUM OapOMETPOM 3/IIMCHEHHS €KOHOMIYHMX TOTpeO0 3 YMHHUM TPYJIOBUM
3aKOHOJABCTBOM [4, ¢. 941].

Tpynose mpaBo VYkpainu, sk 3a3Hadae A.l. TIponeBchkuii, € CYKyMmHICTIO
B3a€MOIOB'I3aHUX IOPUANYHUX HOPM, CHCTEMOIO MTPABOBHX JIKEPET, IKi yTBOPIOIOThH
€IWHEe TPeIMETHE IIijie - ramxy3b mpaBa. Hopmu TpymoBoro mpaBa sik ranmysi mpasa
00'€KTUBHO TPYNYIOTHCA B CTPYKTYpPHI OJMHUIIl - TPaBOBl IHCTUTYTH, MPaBOBI
CyOIHCTUTYTH, ICHYBaHHSI IKUX OOYMOBIIOE€THCS KOMILJIEKCOM CYCIUIBHUX BIJHOCHH,
pEryIbOBaHUX IIEI0 Tay3310 Tpasa [5, c. 39, 40].
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Peanii cborogeHHs AarOTh MIJACTaBU CTBEPKYBaTH, IO B HAyKOBOMY 1
NPUKJIAJAHOMY AacleKTI HaIJISIZIOBUM € PO3IIUPEHHS MPaBOBOTO PETyJIOBAaHHS
COITlaJIbHO-€KOHOMIYHMX BIJHOCHH, SIKI 3allydeHl B peryJIlOBaHHI IUTaHb Mpaili.
«K1r04u0BUM TTyHKTOM» IIHOTO MPOIIECY BUCTYIAE Moaudikalis, sKka BiIKPUBAE HOBI
MOXKJIMBOCTI BHPIIIEHHS TPAaBOBUX Ta EKOHOMIYHUX 3aBIaHb 3 TOJAJIBIIAM
OTPUMAaHHSIM O17IbIII BUCOKOTO €PEKTy

Takum uynHOM, mnpobOiIeMa IOPUIMYHOI HAyKH B MUIOMY 1 «coIliamizamii
TPYJAOBOTO TMpaBa» 30KpPEeMa, BHUKJIMKAE MOTPeOy pO3IIsiaTd MpaBO SIK TMEBHI
KOHCTPYKIIii 3 METOI CTBOPEHHSI MPABOBOI'O HAYKOBOTO (PYHIAMEHTY, B TICHOMY
B3a€MO3B’SI3KYy 3 TMPAKTUYHOIO CKJIaJ0BOi, BPaxOBYIOUM EKOHOMIYHI, COLIaJIbHI,
MOJIITUYHI, KyJIBTYPHI IIHHOCT1 YKpaiHu.

Otxe, TeHmeHli rio0ami3amii BHUKIMKAIOTh TOTPeOy MPUBEACHHS Y
BIIMOBIIHICTh IPABOBOI CUCTEMHU Y KpaiHU, TapMOHI3aIl1I0 TPYI0BOTO 3aKOHOIaBCTBA
3 MDKHApOJIHUMH HOPMAaMHM 1 CTaHAAapTaMu. [nei TpyAoBUX IpaB 1 CBOOOJ JIFOJAUHU
BIJIIFPalOTh BaXXJIMBY pOJib Y (POPMYBaHHI MPOBIJTHOI JEPKABHOI JOKTPUHU CAME SIK
cucTeMd. MexaHi3M Cy4acHOI'O JEpKaBHOTO YIPaBIIHHA MOJArae y (opMyBaHHI
HaIllOHAJIBHOI MPaBOBOI CUCTEMHM, BCTAHOBJICHHI i1 CTpaTEriyHUX IIeH, PO3BUTKY 1
(GYHKIIOHYBaHHA, ITPYHTYIOUUCHh HA JOKTPUHAIBHHUX TMOJOKEHHAX, fKi, HA >Kajb, HE
3HAWIUIM CBOTO HAJIEKHOTO BIIOOpaXXEHHSI Ccepell JKepea TPYJOBOIrO Ipana.
IMnepaTuBHU BEKTOp Cy4YacHOi MPaBOBOI MOKTPUHU, TPYHTYIOUHCH HA TPHUHIIHUII
IHCTUTYaJTi3alli, TOBUHEH OyTH CKOOPAMHOBAaHUM MK YCIMa OpraHaMu Jep>KaBHOI
BJIaJU. | OUeBUHUM, HA HAIl TIOTJISI, € TE, 110 COIliani3allis TPyJAOBOTO MpaBa MOXKE
BUCTYIATH HOPMOIO, sIKa IEMOHCTPYE COLllalbHE CIPSMYBaHHS IIpaBa 1 periIaMeHTYeE,
KpIM 1HIIOTO, MPaBO KOXKHOI JIIOJIMHUA 1 TPOMAJsSHWHA HA TPAI0, MOXIUBICTH
KOPHUCTYBATHUCSl yMOBaMH, sIK1 3000B's13aHa CTBOPIOBATH JICPKABY.
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Cmaweescovka Ipuna,

cayxauxa IIIOJ[H ep. [1B3-15

CxioHoyKpaincoKull HayioHanbHull yHieepcumem im. B.Jlans
Komoea JI.B.,

K.10.H., Ooyenm kageopu npasoznaecmea CHY im. B. Jlans

IIIOJIO PEI'YJIIOBAHHS ITO3UKOBOI ITPAIII B YKPAIHI

B TenepimHiXx ymMoBax 3pOCTar0yoi KOHKYpEHLIi YCHIIIHUN pPO3BUTOK O13HECY
CTa€ MOXJIMBHM 3aBJSIKA €(EKTUBHOMY YIPABIIHHIO aKTUBAMU SIK MaTeplaJbHUMHU,
TaK 1 roAcbkUMH. OTHUM 13 cr1OcOOIB YIPaBIIIHHS € MiHIMI3all1 KIJIbKICHOTO CKJIaay
mignpuemMcTBa. llpu npoMy poboTra, B TOMY 4YHMCHI 1 Ha MOCTIHHIA OCHOBI,
BUKOHY€ETHCA IMpalliBHUKAMU, 1110 HE BXOAATH B IUTAT mianpuemcrBa. Ha cyuacHomy
eTani PO3BUTKY YKpaiHCbKE TPYAOBE MpPaBO MOTpeOye MOCTIHHOTO OHOBJICHHS, a
4acoOM CTBOPEHHS Ta MPUMHSATTS HOBOi HOPMAaTUBHO - IPABOBOI 0a3u, 1110 BIAMOBIIAE
aKTyaJbHUM IOTpedaM CyCHUIbCTBA HA LbOMY €Taml ioro po3BuUTKy. Came Takoi
MPaBOBOI yBaru ChOTOJIHI MOTPEOYIOTh JAEsKI KaTeropii MpaliBHUKIB, MPAaBOBUN
CTaTyc SKUX BUXOIUTH 3a Mexl Koaekcy 3akoHiB mpo mpaio. OAHIE 3 TaKux
KaTeropiil € mpamiBHUKH, 3alHATI y cpepi MO3UKOBOT Mpalli.

AHall3 OCTaHHIX JOCHIDKEHb 1 NyOJiKaiiid CBITYUTH MPO 3POCTAHHS
HayKOBOT'O 1HTEpECy JO IO3MKOBOI Ipalli. 3a AaHOK IMPOOJEMOI0 CIIiJ BII3HAYUTH
HaykoBi mpari Takux ydeHux sk A.M.Komnor, IO.M.KymikoBa, O.®.HoBikoBoi,
A.Hyptnunosoi, B.A.Cepatok, P.I1.Konocosoi, I'.A. Kamminoi, JI.B. Kotopoi, .M.
[ominoi, I'.B. boiiko, M.C. Tlomimyk Ta iH. He3Baxkaroun Ha Te, 10 MUTAHHSIM
3aMHATOCTI y CY4YaCHHMX YMOBax Yy HAyKOBiil JiTeparypli Ta W Ha MpakKTULI
NPUAUIAETbCS  JTOCTaTHBO  yBaru, aje CiliJg BIAMITUTH, L0 3aJHIIAETHCA
HEOIpalbOBAaHOIO IPABOBA CUCTEMA, SIKa CTOCYEThCS YB’SI3aHHA HOBUX (GoOpM 1
BU/IIB 3alHATOCT]I 3 YHPaBIIHHSAM JIIOJCHKOTO MOTEHLIAdy B Oprasizailii, a TakoxX
3 PpEryjrOBaHHSAM COLIAJBbHO-TPYIOBHUX BIAHOCHH NP 3aCTOCYBaHHI HECTAHIAAPTHUX
dbopM 3alHATOCTI, BIJCYTHICTb €()EKTHUBHOI CHUCTEMH 3aXHMCTy IHTEpECiB YcCiX
YYAaCHHKIB COL1aJIbHO-TPYIOBHUX BITHOCHH.
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Binnocunu mo3ukoBoi mparmi OepyTh movartok 13 1920-x pokiB, Kouu
nignpuemii CIHIA mnowanu HagaBath  (ipMaMm  o]iCHUX MOpAIiBHUKIB IS
3aJI0BOJICHHSI TMOTpe0 HOBOiI E€KOHOMIKM, 3aCHOBAHOI Ha MOCHyrax. 3adyMHaTesieM
Takoi O13HeC-MPaKTUKH BBaxkaeTbcs BinbsiM Paccen Kemi, skuii CTBOPUB KOMITaHitO
3 HaJlaHHA TUMYacoBoro nepconany «Kelly Servicesy.

Jlo IHCTpYMEHTIB 3aCTOCYBAaHHS IMO3MKOBOI Mparli Ha MiAMPUEMCTBI BITHOCSTH:
aytctaddinr (aHri. outsourcing — «30BHIIIHE HKEPENIO») - 11€ BUBEACHHS MEPCOHATY
3a MITaT KOMIMaHii (MepcoHaN yKiajae TPyA0Bl TOTOBOPU HE 3 MIAIPUEMCTBOM, SIKE €
(hakTHYHUM pOOOTONABIIEM, A 3 MIAITPUEMCTBOM-TIOCEPEIHUKOM, a00 ayTcTraddepom,
(haKTUYHO TMPAIIBHUKK 3aJMIIAIOTBCA HAa CBOEMY pPOOOYOMY MICI 1 BUKOHYIOTH
KOJUIITHI O00O0B'sI3kM); ¢pinaHc (abo (puIaHCEPCTBO) - 3alydyeHHS KOHKPETHOTO
daxiBug (ppimancepa) mis BHKOHAHHS pPOOIT 0e€3 3HAXOMKEHHS HA TEPUTOPIi
MIIIPUEMCTBA; ayTCOPCIHT - BUKOHAHHS CTOPOHHIM MIAIPUEMCTBOM (2yTCOPCEPOM)
MEeBHUX 3aB/IaHb a00 JeIKuX O13Hec-TpolieciB mianpueMmcTna [1, ¢.123].

AytcTtaddiHr, ayTCOpCIHT 1 (PpUIaHC € CTPATEriYHOI KaJIpOBOKO MOJITHUKOIO
MIIMPUEMCTBA JIJI1 BUKOHAHHS MOCTIMHUX, a He pa3oBHX abo mepioguyHux poodit. He
TaK JABHO 3'SIBUBCS TaKUH TEPMiH, K «KpayJICOPCIHI» (aHTi. crowd - «HaToBIY,
sourcing - «miadip pecypciBy) - BUKOHaHHS HE0O0XiIHOT poOOTH OE3KOIITOBHO a00 3a
HEBEJIMKY MPHU30BY BUHArOpOAY €HTy3lacTaMu. BHHAropomowo B JaHOMY BHUMAJKY
BUCTYNIAa€ HE CTUIBKH TPOIIOBUN TMpPHU3, CKUIBKH 3aJ0BOJICHHS MOXIHUBOCTEH
caMmopeaiizarlii.

Cnipg 3a3HayuTH, 0 JaHUP BapiaHT OpraHizaiii mpaiml Mae psij Iepesar:
OOMEXEHHS IITaTy MiANPUEMCTBA; €KOHOMIsI KOIITIB Ha OIJIATy Mpalli, MOJATKIB 1
BHECKIB, €KOHOMIsl KOINTIB, TOB'SI3aHUX 31 CTBOPEHHSM Ta OOCIYrOBYBaHHSIM
poGodoro Micus; TMOCTiHA Oe3BIIMOBHA po0OOTa; EKOHOMIST poOOYOro wyacy;
THYYKICTh B  YNpaBIiHHI TPYJOBUMH pEeCypcaMH; MOXJIMBICTh  Tepeaadl
BIJINOBIJIAJILHOCT] 32 BUKOHAHHSI KOHKPETHUX (PYHKI1H, CKOPOUYEHHS (ajie Hi B IKOMY
pa3i He cKacyBaHHs) QPYHKIIi aAMIHICTPYBaHHs, YIIPABIIHHS MPOLIECOM; MOKJIIUBICTh
CKOHLIEHTPYBATHCS Ha KIOYOBUX HAIpsIMKax O13HECY.

Jlo HemomikiB B pasl 3allydeHHsS IS BUKOHAHHA POOOTH TMO3AIITaTHUX
CHIBPOOITHHUKIB BITHOCSATHCS: BIJICYTHICTh YITKOT 3aKOHO/IaBUO1 0a3H, 1110 YCKIIAHIOE
odimiiHe 3aCTOCYBaHHsSI TOCIYTM 3 BUBEICHHA MEPCOHATY 3a INTar; HeOe3meka
BTpaTH KEPOBAHOCTI Oi3HEC-POIIECOM, BIAJaHWUM Ha CTOPOHY, BIJACYTHICTh
HaJIe)KHOTO KOHTPOJIIO 3a JISUIBHICTIO opraHizaiii abo ¢axiBIiB, 110 HAJAAlOTh
MOCJIYTH; MOXJIMBICTh PO3TOJIONIEHHS! KOHPIAEHIINHOT 1H(pOpMallii; pU3HK 30MTKIB B
pasi 3amydeHHs HECYMJIIHHOTO ayTcopcepa; PU3UK panTOBOTO NMPUIMHEHHS HaJIaHHS
MOCJIYT; CKJIAAHICTh MOTHBAIlll CIMIBPOOITHUKIB, SKI JIe-IOpE MPAIIOIOTh HE B TiH
KOMIIaHIi, B AKil IpaIoroTh Ae-(haKTo; HeOe3lmeKa BTpaTh ACIKUX BHIB JiSILHOCTI,

Kl B CYKYNHOCTI 3 OCHOBHMM BHJOM 3a0e3nedyBajd opraHizaulii ycIix Ha
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CHOKMBYOMY PUHKY; 3aJICKHICTh BiJl 30BHIIIHIX BUKOHABI[IB; ICUXOJIOTTYHUHN (HAKTOP
- CKJIaJIHO JIOBIpUTH BIANOBiAaJbHI BUPOOHHMYI abO TOCMOJAPCHKI MPOIECH
CTOPOHHBOI OpraHizarti.

OCHOBHOI0 1 HalaKTyaJbHIIIOK MPOOJIEMOIO 3aCTOCYBaHHS MO3UKOBOI Mpalll €
HEJOCTaTHRO BpEryjibOBaHAa 3akoHOJaB4Ya Oasza. Y mpoekTi TpymoBOoro Koaekcy
VYkpaiHu NpPOMOHYETHCA PO3IMIUPUTA MOXKIMBOCTI THMYAaCOBOTO TEPEBEICHHS
MpaIiBHUKa 3a WOTO 3TrOJ0K0 1O IHIIOrO0 pOOOTOMABI, aje MOHSTTS JI3UHTY
nepconainy (ayrctaddiary, ayTcopciary, ¢ppilancy Ta iHIIIe) He BBEICHO [2].

Y 1997 p. MixHapoaHOIO OpraHizaiiero mnpami Oyno npuiiHITo KoHBeHIIiI0
«IIpo mpuBatHi areHTcTBa» [3], y K1l MO3UKOBY Mpalo OyJI0 BU3HAHO JOITYCTUMOIO
dbopmoro TpynoBuUx BigHOocWH. lle JOKyMEHT Ha ChOTOJIHI HE paTu]iKoBaHO
VYkpaiHoro, xoua 3a3Hau€Ha TMOJiA € BaXJIMBOI [UJIsI PEryJIOBaHHSA 1CHYIOUHMX
BIJIHOCMH TO3MKOBOI Ipall, aJ)ke B KOHBEHLII BU3HAHO IPABOMIPHUM MPOLEAYPY,
AKa IOPUIUYHO HE BIMCYETHCS B MEXI HAI[IOHAJIIBHOTO TPYJIOBOTO 3aKOHOJABCTBA, a
came: HailMaHHs MPaLIBHUKIB CIIEIATIBHO I HAJAHHS iXHBOI Mpall TPeTiM ocodam
[4, c. 348-350].

3rilHO 3 TEOpi€l TPYJOBOTO TMpaBa TPYJAOBl TMPABOBIIHOCHHU - II€
JBOCTOPOHHI ~BIIHOCMHM IpalliBHUKAa 3 BJIACHUKOM a0O YINOBHOBAaXEHUM HUM
OpraHoM III0JI0 BUKOHAHHS 3a BUHAropojy poOOTH 3a 0OYMOBIICHOIO CIEIIaIbHICTIO,
kBami(ikaiiero abo0 MOCajOK  BIAMOBIAHO /10 BHYTPIIIHBROTO  TPYAOBOTO
pPO3MOPSZIKY, IIO BHUCTYNalOTh (OPMOIO 3aKplJIEHHS CYyO'€KTHBHHMX IpaB Ta
o0oB's3kiB.  [IpaBamM  mpaliBHUKM  KOPECHOHIYIOTh  BIJMOBIJHI  OOOB'SA3KU
poOoTONaBIIs, 1 HABMAKW. TPYJOBI BIJHOCHHM Yy BIJIPHBI BiJi TPYIOBOTO JIOTOBOPY
HeMoxuuBl [5, ¢.19]. B mo3uKkoBiil mparii MarTh MICIIe TPUCTOPOHHI BiTHOCHHHU.
Tpeba 3BepHyTH yBary, mo (aKTUYHO TPYJAOBl BIJHOCHMHH BiIOYBAIOTHCS MIXK
MpAI[iBHUKOM Ta MIANPUEMCTBOM — KOPUCTyBaya, a peaibHO TPYJOBUI JOTOBIP
VKIAAA€ThCSl MK MPALIBHUKOM Ta KaJIpOBUM areHTcTBOM. ToOTO TpynOBUIA JOTOBIP
30BCIM HE TMOB'sI3aHUlA 3 (QaKTUYHUM pOOOTOHABLEM, a CYO’€KTH TIpaBa, SsK
po0O0TO1aBII, MOJBOIOIOTECA. TakoX MpH MO3UMKOBINA Mpall BUHUKAE P MpodsieM
CTOCOBHO OpraHi3alliifHMX TUTaHb Ta COLIAJBHUX TapaHTid mpaiiBHUKA. Bonu
MOJIATAIOTh B TOMY, 1110 IPALlIBHUK HE MOYKE€ KOHKPETHO OYTH BIIEBHEHHUM, XTO € HOTrO
po0OO0TO1aBIIeM, BUBHAUUTH KOHKPETHI O0OOB’SI3KU Ta BiJIMOBIATIBHICTD, SIK CBOIO TaK 1
(dakTH4HOTO PpOOOTOMABI, KaapoBOoro areHTcTBa. «llo3wdveHi» mpaliBHUKA
HalyacTille OTPUMYIOTh HIKYY 3apoO0iTHY IUJIaTy HIXK INTATHI MPAaliBHUKU MpU
IHIIMX PIBHUX YMOBAaX, MOXKYTh HE OTPUMYBATH JOIJIAT, 000B’I3KOBOTO COI1aIbHOTO
CTpaxyBaHHs, BUIUIAT 3a JIKApHSAHUMM JMCTKAMU Ta IHIIUX COI[aIbHUX TapaHTIN
nependadeHux TPyJOBUM 3aKOHOJJaBCTBOM Y KpaiHHU.

[Tocmyru mpuBaTHUX KaJpPOBUX AareHTCTB € IJITATHUMU 1 HEOOMEXEHI Yy

BCTAHOBJICHI TJIATH 3a CBOI MOCIYTU. 3aKOHO/IaBCTBA, SIKE YITKO PETYNIOE A1SUIbHICTD
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KaJIpOBUX areHTCTB B YKpaiHi HE Ma€, a TAKOX BIICYTHIN (HE BCTAHOBIICHUI) HATJISI]T
3a JISUIBHICTIO 3 OOKYy KOMIETEHTHUX opraHiB. CTaTUCTUYHUX JaHUX, SIKI O
XapaKTepu3yBaid poOOTY KaJpOBUX areHTCTB HEMAE.

[Tonsarts ni3uHTy niepcoHany (ayrcraddinry, ayTcopcinry, GppiiaHcy Ta iHIe)
3YCTpPIHalOTRCA B JICIKAX  HOPMATHBHUX  aKTaX, TaKuX  fK:  Hakas
HepxcnoxuBcrangapry «Kmacudikamis BumiB exoHomiunoi misutbHOCTI JIK 009:
2010»; [TomokeHHs PO MOPSIOK eMicli MIaTiKHUX 3ac00iB 1 31HCHEHHS Omeparii 3
iX ~ BHKOPHUCTAaHHSM,  3aTBEP/PKEHOro  mocTtaHoBoio  [IpaBmiHHg, — Hakas
HepxcnoxuBcrangapty «Hamionaneuuii Knacudikarop VYkpainum Py6puxarop
HayKoBO-TexHIUHOi 1H(opmarii JK 022:2008»; MeTtoauuHi BKa3iBKH 3
1HCIIeKTyBaHHS OaHKiB «CHcTema OIIHKK pU3HKIB», HaBeAeHUM y ymcti HBY Bifg
15.03.2004 p. Ne 104 Ta iHmIHMX.

1 ciuns 2013 p. maOpaB unHHOCTI 3akoH Ykpainu Big 05.07.2012 p. Ne 5067 -
VI «lIpo 3alHATICTh HACEJIEHHS», SIKUM Ha 3aKOHOJAaBYOMY piBHI Oyna 3polOsieHa
cripoba BpPETyIIOBaTH JISIBHICTh CYO'€KTIB TOCHOJAPIOBAHHS, SIKI HallMaloTh
MpaIiBHUKIB IS TOJAIBIIOT0 BUKOHAHHS HHMH pOOOTH B YKpaiHl B 1HIIOTO
poboTonaBis. 3rigHO CT. 39 1LOr0 3aKOHY Taka JisUIbHICTh MOKE 3I1MCHIOBATHUCS
TIJIBKK Ha TiJICTaBl JO3BOJY, IO BUIAE€ThCS JlepKaBHOIO Ciyx00r0 3aiHsATOCTI [7].
[Topsimok Buaadi Takoro 10380y Bu3HaueHuid nocranoBy KMV Big 20.05.2013 p. Ne
359. Opnak 1eil NopsA0K Ha CbOTOJIHIIIHINA IE€Hb TaK 1 HE BCTYIUB B CUITY. Y 3B'A3KY
3 IIUM JI03BUI, MpHU 3A1MCHEHHI JAHOTO BUIY AISJILHOCTI OTPUMYBATH HE MOTPIOHO.
Lle Tako MIATBEPIKYETHCSA TUM, IO TAKOTO J03BOJY HeMae B Ilepeniky 10KyMEHTIB
JO3BUTLHOTO XapakTepy y cdepl TrocnolapchKoi AiSUTBHOCTI, 3aTBEPIKECHOMY
3akoHom Yxkpainu Big 19.05.2011 p. Ne 3392-VI. Onnak, iHI11 BUMOTH, NepeadadeHi
cT. 39 3a3HayeHOro 3aKOHy IOTPUMYBATHUCS HEOOXinHO. Tpeba BiA3HAYHUTH, IO
Minconmnomituky B JucTi Big 26.12.2013 p. Ne 14909/0 /14-13/06 moBimomIise, 1o
JI03BUT HE BUAAETHCSA, KO Y Cy0'€eKTa rOCIOIapIOBaHHS BIJICYTHI a00 HE BIJHECEHI
0 OCHOBHHMX BHJIM CKOHOMIYHOI mistiabHOCTI 3rigHo 3 KBEJI, mom’s3anmx 3
BUKOHAHHAM JaHUX MOCITYT.

JlepxaBHuii 1eHTp 3aitHsaTocTi B mucTi Big 29.01.2014 p. Ne [J1-11-567/0/6-14
MOBIIOMJISIE, 1110 HEOOXIHICTh OTPUMAHHS JI03BOJIy HAa HAWMaHHS MPAIIBHUKIB JJIs
MOJAJIBIIOTO BUKOHAHHS HHUMH po0OTH B VYKpaiHi B IHIIOTO POOOTOAABIIS
MOIIMPIOETHCSI BUKIIOYHO Ha pPOOOTOMABINIB - pE3UACHTIB YKpainu. Takox,
JlepxaBHa ciyk0a 3alHATOCTI BeJEe TMepeik CyO0'eKTIB TOCMOJApPIOBaHHS, SKI
HaliMalOTh MPALIBHUKIB JJI1 MOAAJIBIIOTO BUKOHAHHS HUMH poOOTHM B YKpaiHi B
iHmoro poo6oroxasid. [Topsaok BeAEHHS IBOTO IMEPETiKy BH3HAYCHO ITOCTAHOBOIO
KMV Big 05.06.2013 p. Ne 400. dopma 3asiBU mpo BKIIOYEHHS B IIEH TMeEpemiK
3arBepKeHo Haka3zoM Mincormomtuku Bifg 01.08.2013 p. Ne 471.
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Jlyis perynioBaHHs COLIANbHO-TPYJOBUX BIIHOCHH 3aWHATOCTI, B YaCTHHI
MO3UKOBOI TMpalll, JepkaBa HAMAraeTbCsi CTBOPUTU MPABOBI YMOBHM 1CHYBaHHS
JIAHOTO BUJY, aJie IIbOT0 HEAOCTATHHO. Y 3B’SI3KY 3 MOSBOIO HOBUX (POPM 3aHHSATOCTI,
TPY/ZOBE 3aKOHOAABCTBO Mae OyTu Ouibll MoOOUTbHMM. [locuiarounch Ha BHIIE
HaBeZleHe, Tpeba OmepaTWBHO pPO3pOOMTH Ta BBECTH 3MIHH JO TPYAOBOTO
3aKOHOJIAaBCTBA YKpaiHHW, 3aCTOCYBABIIH, K HAI[IOHAIBHUNA TaK 1 3apyOKHUHN JOBIA
BUKOPHCTAHHS TIO3UKOBOI Tparli. TakoX, HeoOXiTHO, 3alpOBAAUTH JIICH3yBAHHS
TISTBHOCTI areHTCTB  TO3WUKOBOI Mpalli, 3aKOHOJABYO BCTAHOBUTH KOHKPETHHMA
MaKCHUMaJIbHUM MPOMIXKOK 4acy, IPOTATOM SIKOTO JIIOJUHA MOXKEe OyTH 3aHHATOIO0 Ha
OCHOBI IMO3UKOBOI Mparli, 3aKOHOaBUO TapaHTyBaTH PIBHI YMOBHU Ta OIUIATY Mpalli K
JUISL  TIO3UKOBHX, TaK 1 IITaTHUX IpaIliBHUKIB, YITKO PO3MEXKYyBaTH
BIJIMOBIIAJILHICTh JII3MHTOBOTO KaJpPOBOTO areHTCTBA 1 OpraHi3allii-kopucryBada y
chepl  COLIANbHO-TPYJOBUX BIJHOCHH, pO3pOOUTH TMpPaBOBE IMOJE€ TPYAOBUX
BI/IHOCHH, BCTAHOBUTU HArJs[ 300Ky KOMIETEHTHUX OpraHiB 3a JIsUIbHICTIO
KaJIpOBHMX areHTCTB, 3alpPOBAJIUTH CTATUCTUYHUI aHaI3 TOCHOJAPChKOI MIsUTBHOCTI.
Bci 111 MOMEHTH € JOCUTh aKTyaJbHUMHU 1 TOBUHEHI OyTH BperysiboBaHi TpynoBum
KOJEKCOM YKpaiHH.
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6. [Tpo 3aitHsTICTH HaceneHHsa: 3akoH Ykpainu Big 05.07.2012 Ne 5067
[Enexrponnmii pecypc]. — Pexxum mocrymy: http://zakon5.rada.gov.ua/laws /show
/5067-17/page?2.

1. Konekc 3akoniB npo mnpairo Ykpainu Bepxosua Paga YPCP: Kogaekce Bij
10.12.1971 Ne 322-VIII [Enekrponnuit pecypc]. — Pexxum moctymy: http://zakon3.
rada. gov.ua/laws/show/322-08.

Cypotcan bozoana,

cayxauxka ep. 11B3-15,

ropuouynoeo gaxynememy CHY im. B./[lansa
Hayxosuii kepienux: x.10.H., doyenm Komoea JL.B.,

MEIIAIIA IK ATbTEPHATUBHUM CIIOCIB
BUPIHIEHHA THAIBIAYAJBHUX TPYJIOBUX CIIOPIB

CydacHuil CTaH €KOHOMIYHOIO PpO3BUTKY B YKpaiHI Ha pa3l Mae JOCUTH
HEraTUBHI XapaKTEPUCTUKHU: BUCOKUU pIiBEHb O€3poO0ITTA, HEAOCTAaTHIA pPIBEHb
COIIAJIbBHO-EKOHOMIYHUX YMOB Ipalll Ta BAPOOHUYOro MOOyTY MpariBHUKIB Ta 1H. Le
HE MOXX€ HE MPU3BECTH 0 MIJBUIICHHS PIBHS COLAJbHOI HAlPyrd B TPYIOBHUX
KOJIEKTUBAaX, BUHUKHEHHSATPYJIOBUX KOHQIIKTIB SK IHAUBIAyalbHUX, TakK 1
KOJeKTUBHUX. OJHAK, K MPaBUIIO, OOUJB1 CTOPOHU TAKOrO CIOPY 3allIKaBJIECHI B
e(eKTUBHOMY Ta IIBUAKOMY HMOTrO BHUPILIEHHI, OCKIIBKU JUIsSl MPAllIBHUKA L€ MOXKE
O3HayaTH BUXiJ 3 YMOB CTPECOBOTO CTaHy, a /i1 pOOOTOIaBIIs - 30€pEKEHHS JIITTOBOT
pemyTalii, 3MEHIIIEHHSI BUTPAT, 3HATTA HANpPYXEHHS Y TPYIOBOMY KOJEKTHBI Ta
MIBUILEHHS PE3YJIBTATUBHOCTI HOTO pOOOTH.

OTxe y [aHOMy KOHTEKCTI HaOyBa€ akTyaJlbHOTO 3HAYEHHS HAasSBHICTD
e(EeKTUBHOTO U 3J1aro/PKEHOT0 MEXaHI3My aJlbTEPHATUBHUX CIOCOOIB BUPIIICHHS
TpynoBux cropiB [1]. Tak B VYkpaini HaOyBae pO3MOBCIOJDKEHHS TaKui
aNbTEPHATUBHUI cOCIO BUPILIEHHS TPYAOBOTO KOH(IIKTY, K MEIIallis.

[lutaHHs 3ampoBaJKEHHS 1HCTUTYTY Memiauli Oyno MpeaMeToM AOCHIIKEHHS
O0aratboX YKpaiHChbKMX 1 3apyOikHUX (axiBiiB, 30kpema  B.C. bamyx, O.B.
beninceka, I'. C. I'onuapoBa, H.B. [laparanosa, b. Jleko, )K.B. Mimmuna, I'. Uyiiko.
AJe B IuX JOCHIDKEHHIX OpakKye OJHOCTaHOrO MiAXOAY 1O BU3HAUCHHS IHCTUTYTY
«Memiaris» Ta BTUICHHS WOTO Ha 3aKOHOJABYOMY DIBHI SIK I03aCyJOBOTO CIOCOO0Y
BUPIIIEHHS CIIOPY.

Metor 1aHOro JOCTIIHKEHHS € aHal3 JOIIJIbLHOCTI BIPOBAKEHHS 1HCTUTYTY
Mefialii B TpyJ0Be MpaBo YKpaiHU Ta BU3HAYEHHS MMPABOBUX OCHOB HAJAHHS MOCIIYT
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Memianii Ha npodeciiiHuxX 3acagax , HEOOXITHOCTI 11 BU3HAUEHHS Ta PETYJIIOBAHHS Ha
3aKOHOJaBYOMY PIBHI.

Ha pa3i B YkpaiHi 3aKkOHOJAaBYO HE BPETrYyJIOBAaHO BUKOPUCTaHHS METOIY
Meialli sIK aJbTepHATUBHOTO CIOCOOy BHUpIIMIEHHS KOH(MIIKTHUX CHUTYallli, OJHAaK,
HaIa JiepkaBa y)ke poOUTh Mepiii KpOKH Ha MUIIXY BIPOBAIKCHHS Ta 3aCTOCYBAaHHS
JAHOTO METOIy, TepeayciM B TpyaoBomy mpaBi. Tak Ykazom Ilpesmpenta «Ilpo
yrBOpeHHs HarioHaneHoi city>xOu mocepeTHuTBa 1 npuMupenHs» Big 17.11.1998p.
Ne 1258/98 , ctBOpeHo nepkaBHMiI oOpraH A0 (YHKIIH SKOTO HAJIEKHUTh B TOMY
qucyal 1 371ACHEHHS TOCEPEIHUIITBA 1 TMpPUMHUPEHHS Mg dYac BUPIMICHHS
KOJEKTUBHUX TPYJAOBUX cropiB (KOH(DIIKTIB). OKpiM TOro iCHYIOTh TPOMAICHKI
opraHizailii YkpaiHcbka Akajaemis mepdianii, YKpaiHCbKUM IIEHTp Meiallii, Ta 1HI,
a/JIBOKATChKI KOMITaHii Ta IOpuAn4dHi (ipMH, 5K TO3UIIOHYIOTH cebe K MeIiaTOpH B
TPYJOBUX KOH(IIKTaX.

Ane X B yKpaiHChKOMY 3aKOHOJABCTBI BiJICYTHE BU3HAYCHHS CAMOTO TIOHSTTS
«Memiamisi»y, Ta Horo mnpaBoBoi cyTi. Tak y BepxoBuii Pami Oynu mnonasi
3akoHonpoektd 3Y «lIpo wmemiarmiton» Ne2425a ot 26.06.13 p. nenmyrarom
denopuykom A.IL; Ne2425 a-1 Big 03.07.2013p. Ta Ne 2480-1 Bix 09.04.2015, 3665-
1 Bim 29.12.2015 nonani nemyraramu  C.B. KiBamoBum 1 Pa3BagoMchkuM; a Takox
No 2480 Binm 27 6epe3ns 2015 poxy Tta 3665 Bing 17.12.2015 noganuii Hlkpym A.1L,
Cupoin O.I. Ta aBTOPCEKUM KOJIEKTUBOM [2].

Ha Bkazani 3akoHomnpoekTu Oyia HajaHa oliHka BepxoBHoro Cyay Ykpainu, B
3arajJilbHOMY BHUPa)K€HHI BOHA Ma€ BUIJIAM, IIO0 3aKOHONMPOEKTHU MICTITh «0ararto
IOPUIMIHO HEOOTPYHTOBAHUX TOJI0KEHb, TPOTAJINH, BHYTPIIIHIX CYIIEPEYHOCTEMH, 110
YHEMOJKJIMBIIIOE HAJICKHE BPETYJIIOBAaHHS HUM OpraHI3alliiHuX 1 MpaBOBUX 3acaj
(YHKIIIOHYBAaHHS 1HCTUTYTY MeJiamii BIAMOBIAHO JO0 YHWHHOTO 3aKOHO/JIABCTBA
VYkpainu Ta MDKHAPOJIHUX CTaHAAPTIB Y 1iit cdepi» [3].

3 METOI0 BHU3HAYCHHS CaMOTO TOHSTTS «MEIiaIis» IOIILHO PO3TISHYTH HOTO
noxoukenus. CioBo «Memiamisy IOXOOMTh Bix JatuHcbKoro «mediatio» -
MOCEPEAHMIITBO; AaHAJOrIYHEe 3HA4YCHHS MaloTh ciioBa «Mmediationy (aHri),
«médiation» (¢p) [4]. To6TO MOKeMO BHM3HAUMTH , IO Meialis - 1€ 0COOJIMBa
dbopma BUPIIICHHS CIIOPY 3a y4acTiO TPEThOi HEHTPaAIbHOI CTOPOHU - MEIaTopa, B
Mpoiieci SKOro CTOPOHM KOHQJIIKTY CHUTBHO 3HAXOASATh HAWOUIBII ONTUMAJIbHE
PIIIICHHS, 1110 BPaXOBY€E IHTEPECH BCIX YUACHHKIB.

TakuM YUHOM TOPEYHO PO3TISHYTH MPUHLUINN Ha IKUX 0a3y€ThCS MEiallis:

- HeUTpanbHICTh. TOOTO MoOcepeaHUK (MeaiaTop) € HEUTPabHOI CTOPOHOIO,
3QJTy4€HOI0 JIJI1 CTBOPEHHS YMOB /ISl IPUMUPEHHS CIIIPHUX CTOPiH, MEIIaTOp HE Ma€e
(hiHaHCOBUX a00 OCOOMCTHUX 3aIlIKABIICHB;

- koH(pigeHmiitHicTe. ToOTO iH(pOpMalsS OTpuMaHa B MPOIEAYpl Memiarii
MOCEPETHUKOM HE PO3TOJIONIYEThCSA. Po3risim cmpaB y BCIX Cyldax IMPOBOJUTHCS
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BIIKDUTO, 32 BHUHSTKIB BHUMAJKIB, KOJU 3aKOHOJABCTBOM JOIYCKAETHCS 3aKpUTUN
CYJIOBUH PO3TJIA, TOMAlI SK OJHHMM 13 MPHUHIUIIB Mefiaiii € KOH(IIeHIIHHICTb, 110
J03BOJISI€E BUPIMIUTH 1HAWBIAYaJIbHUM TPYJIOBHM CIip TPUBATHO, 0€3 BIIKPUTTSA
IIUPOKIA TPOMAJCHKOCTI 1H(OpMaIli SK 00 MpeaMeTa CIopy, TakK 1 IOJ0 BCIX
IHIINX TIMTaHb, ITIOB’S3aHWX 3 BHUPINICHHAM Iboro cropy [5]. Bmaxkaemo, mo
BOKJIMBUM YHHHUKOM, SKHH CBIAYATH HA KOPHUCTH 3allPOBAKCHHS MPOILEIypU
Mefiamii mpu BUPIMIEHH] 1HAWBIAYalbHUX TPYAOBUX CIIOPIB € caMe MIpHUBATHUN
XapaKkTep Meiartii.

- J100poBuUIBHICTE. CTOpoHM Memiamii  J0OpOBUILHO OepyTh ydacThb B
TICPEMOBHOMY TPOIIECi, MOKYTh BUHTH 3 HbOro B JtoOui MomeHT [5]. [lo Toro x
CTOPOHM MarOTh IPaBO CaMOCTIMHO BHOpaTH coOl MenaiaTopa, SKMH Ha iX JYMKY
3acIyroBye Ha JOBipy Ta mosary. Lle mogatkoBa nmepeBara HajJ criocoOOM BUPIIICHHS
CIIOPY Y CYJIOBOMY MOPSAKY, IO TaKOXX CBIIYUTH Ha JOIIBHICTH 3aMPOBAJKEHHS
MeialiiHOl TEXHOJIOTI;

- HasgBHICTh CTPYKTYpOBaHOi mpoueaypu mnpoBeneHHs. Ilpouec wmemiamii
MIPECTABIISIE COO0I0 CYKYMHICTh (DAKTUYHHMX 1 IOPUAUYHMUX A1, sIKI 3M1MCHIOIOTHCS
y4acCHUKaMU Me[ialii BIPOJOBXK BHU3HAUYEHOTO YacOBOTO MPOMDKKY. MOKIHMBO
BUJITUTU TI’SITh OCHOBHUX eTamiB Mmeniamii. [lepmmii eram - ykiajaHHS YTroOJu.
CropoHu 1 MmemiaTopu YKJIaaloTh yroay mnpo wmemianito. Jpyruii Kpok - 1ie
3’CyBaHHs MO3UIIH cTopiH. Ha TpeTtboMy eTamni BiIOYBa€eThCsl BUSBIICHHS 1HTEPECY,
AKUM CTOITh 3@ MO3ULIEI0 KOKHOI 3 CTOPiH. YeTBEpTHil €Tarl - 3HAXOIKEHHSI PILICHHS,
SIK€ TIOBUHHO BJIAINTYBaTH JIB1 cTopoHu. Ha 3akmrouHiil, m’sTiit ctanaii BiOyBaeTbCs
YKJIaJIaHHS YTOJM 3a pe3ysibraTaMu Memiamii. Ha meniaTopa mokimagaeTbes 3aBaaHHs
1o 0o(hOpMJICHHIO KOHCEHCYCY B MUChMOBIH ¢opmi [6]. [TepeBara memiarii nossirae B
TOMYy, 1[0 CTOPOHM «HE 3B’S3aH1» OOOB’SI3KOM CYBOPO  JOTPUMYBATUCS
nporecyanbHux HopM, BusHaueHux L{I[IK Ykpainu. bo nponenypa meniamii xoua i
CTPYKTypOBaHa, ajie IOCUTh THyYKa.

SAx mpaBwIO TPYIOBUH KOH(QIIKT CYIPOBOKYETHCS BEIMKUM «HAKAJIOM
eMol1Iiii», o0pa3, 10 YCKIaAHIOE MPUMUPEHHS. POOITHUK 3HAXOAUTHCS B CTPECOBOMY
cTaHi, a poOOTOJaBelb 3a3BUYail BUKA3ye€ HEIMOBAry 3 MO3MUIlI CHUJIM, TUM CaMUM
BKa3ye, 10 HEJOUUIBHO MPOTUCTOSATH OJHOMY POOITHUKY MPOTHU OLIBIN 3aXUIICHOT
(1HAaHCOBO Ta IOPUIUYHO CTPYKTYypu poOOTOnaBiig. Tomy, SIK HACHiOK, CTOPOHHU
3BEPTAIOTHCS JI0 CYIy, 1 M€ «BiifHA 3apaju BiIHW», a HE BUPINICHHS KOHQIIKTY.
[Ipouiec menialii Mae Taki BIIMIHHOCTI Bl CyJJOBOTO IpOILIECY, 5IKl CIPSIMOBaHI Ha
O11bII eEeKTUBHIIIE BUPIIICHHS CIIOPY, EKOHOMIIO Yacy Ta ()iHAHCOBUX 1 MOPaJIbHUX
pecypciB, a came.

Cyno4rHCTBO 3BEpTa€ yBary Ha MHUHYJE, IIyKa€ MPUYUHUA KOHQIIKTY, OILIHIOE,
XTO TpaBHii, a XTO HI. Y mporeci Memiamii WAEThCS MPO TEMEepilrHe 1 MaOyTHE.
Mepniatop copsMOBye JAYMKH CTOpPIH KOH(MJIKTY Ha TONIYKH MOYJIMBOTO
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HAWONTHUMAJBHIIIOTO HOro BHpilmIeHHS. KIIOYOBUM NUTaHHSIM € BpEryiIrOBaHHS
CIIOpY, a HE MOIIYK BUHHUX. BO Cynis OpiEHTY€eThCS HA MPAaBOBI HOPMHU, a MEIIATOP -
Ha IHTEPECH CTOPIH, SIKI B CBOIO YEpry caMi BU3HAUaTh PIIlICHHS NMPUUHATHE U1 000X
CTOpiH. Po3riisi Tpy10BOTO CIIOPY Y CYAl MOKE 3aiiMaTH KiJIbKa MICSIIIB, @ TOM POKIB,
JIOKH CIpaBa He Mpoiiae Bcl cynoBi iHcTaHIli. [licas yoro 10CUTH AOBrUil 4yac MOxe
TpUBATH BUKOHABYE MpoBaLKeHHA. [Ipu ycmimmHii nporeaypi Mediaiii CTOPOHU He
OTPUMAIOTH PIIICHHS, SIKE 3a/I0BOJILHSIE JIUIIE OJJHY CTOPOHY, SIK Y BUMIAAKY CYJOBOTO
pIIIeHHs, a KOMIIPOMICHUHN pe3yJbTaT, SKUH 3aJ0BLIbHE OOMIBI CTOpOHH Ta Oyne
BUKOHYBaTHUCS HHUMH J100poBUIbHO. [Ilo 1 € CyTTeBOIO MepeBaror MpolLeaypu
MeJialii Mpyu BUPIIMIEHHI TPYJIOBOro KOHQIIKTY, sika HalpaBlieHa Ha €(EKTHBHE
PO3B’sI3aHHS CHIOPY J1J1si 000X CTOPIH.

Bupimmensst Tpy1oBoro KOH(MIIKTY MIJIIXOM MeAialii MOXe CYTTEBO 3MEHILIUTH
HAaBAHTAKEHICTh CY/1B, Ta OPraHiB BUKOHABYOI CITYXOU.

BpaxoByroun 11e, BBaXXKaeMO 3a MOTPiOHE BPETYIIOBAHHS IHCTUTYTY MeAlalli Ha
3aKOHO/JABUYOMY DiBHI, 30KpeMa W B TPYJOBOMY MpaBO YKpaiHW, Ta BU3HAYUTU
MIpaBOBI OCHOBH HAJIaHHS MOCIYT Meaiallii Ha mpodeciiiHuX 3acaiax.

Tak nmoninbHuM Oyno 6 mpuitHATH 3akoH «IIpo Memiaiiro», CTPYKTypa SIKOTO
MOBMHHA MICTUTHU: - BU3HAYEHHsS TaKUX TMOHATh - MeJiallisi, MeIiaTop, CTOPOHH
MeJiarlii, MeialiifHe 3acTepeKeHHs, JOTOBIp MPO MPOBEACHHS Meiallii, yrojaa mnpo
pe3yabTaT Meaialli; - NPUHIMNKN 31IMCHEHHS Meiallii, mpaBa MeaiaTopa, 000B’sI3KU
MeJlaTopa, BiAMOBIIAJBHICTh MEIATOPA; - BUBHAUEHHS CTATyCy MeaiaTopa, BUMOTH
10 Meniatopa, KBamiiKaliiHUNA piBEHb MeEJlaTopa, NIArOTOBKA Ta HAaBYaHHA
MeJiaTopa, MiJCTaBH TPHUIMHEHHS CTaTyCcy MeaiaTopa; - PO3KpHUTa CTPYKTypa
MeJIamiiHol TEeXHOJIOTIi, O0COOJHMBOCTI JIOTOBOPY IIPO MPOBEACHHS MeIiallii,
BU3HAYCHHS (DOPMH Ta CTaTyCy YTrOJu MPO pe3yibTaT Meidialli; - camOBpsTyBaHHS
MeJiaTopiB B YKpaiHi.

[TomoskeHHsT TakOTO 3aKOHYy  CHOPUATUMYTh PO3BUTKY TPOMAJISIHCHKOTO
CYCIJIBCTBA Ta CPOPMYIOTh MOJEJNb LIMBLII30BAHOTO BUPILIEHHSI TPYAOBOTO CIIOPY, a
TaK0XX CBIIYUTU PO Te€, 10 MU BU3Haemo Bumoru aupextusu €C 2008/52/€C Bin
21.05.2008 p. B 1iIOMYy 1 B YaCTHUHI BUMOT, IO CTOCYIOTHCS IMIUIEMEHTAIlli TPaBUII
Meiarnii y BITYM3HIHOMY 3aKOHOIaBCTBI.
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CEKIIIA 4
IIEPCIIEKTHBH ITUBUIICTHKH TA IUBL/IBHOI O IIPOLIECY Y

CYYACHOMY CBITI

Kepisnuk cexuii: k.10.H., oouenm Kannina I'. A.

bonzapesa Kamepuna,

cmyodenmxa epynu FOI3 - 141

ropuduynoeo gaxynememy CHY im. B. Jlans

Kananina I' A.

K.10.H., Ooyenm kageopu npasosnaecmea CHY im. B. Jlans

IPABOBE PEI'YJIOBAHHS IPOLIECY PEOPI'AHI3ALIT FOPUJUYHUX
OCIB: HEJIOJIIKHU TA HIJIAXHU IX BUPIIIEHHSA

BianoBiiHO 10 3aKOHOAABCTBA YKpaiHM NPUIUHEHHS IOPUIUYHOI 0OCOOU
MOXJIMBO JIBOMA IUIIXaMH: JKBiJali€o yu peopranizaiieto [1, ct. 104]. Ocranuii
IpoLEeC € MIMPOKO 3aCTOCOBHHMM Ta aKTyaJlbHUM, OO JlorloMara€ 3acHOBHUKAM
IOPUUYHOI OCOOM JIOCSATTH TMOCTaBJICHOI METH (30UIBIIEHHS J0XOJlIB, 3MEHIIICHHS
BUTpAT, 3allyY€HHS HOBHUX I1HBECTOPIB, PO3MOJIiNT Oi3HECYy dYepe3 HEmOpO3yMIHHS
tomo). [lpu 1boMy € MOMUIIMBICTH BHOpATH Il KOXKHOI KOHKPETHOI CHUTYyallii
HalOIbII ONTUMAJIBHUNA CIOCIO peoprasizauii: 3JIWTTA, NPUEAHAHHS, MOJLI,
nepeTBOpeHHs uu Buaua [1, ct. cr. 104, 109].

JIoCHIKEHHIO O3HAYEHOTo MUTaHHA Oylia MpUAUIeHa yBara TaKUX BYEHHX,
HaykoBuiB, sk: O.B. [Izepu, B.I. bopucomoi, 10.0. 3aiku, €.0. Xapuronona,
. Kexoga, JI.B. Cimryk, O.B. Crapuesa, O.B. bakyninoi, P.A. Maiinanuka ta iH.

[Iponec peopranizamii — ckmagauii npomec. JI.B. Cimyk okpecitoe #oro sk
TPUBAIOYMI MpoILIeC, IKUM Y BU3HAUEHOMY 3aKOHOM MOPSAJKY 3YMOBIIIOE IPUITUHEHHS
IOpUINYHOI ocoOu (0ci0) — mpaBomnonepeaHuKka (-iB) Ta/ YU CTBOPEHHS IOPUIAYHOT
ocobu (oci0) mpaBoHACTynmHHUKa (-1B) Ta mepexiJ y MOPSAKY MPaBOHACTYHMHHUITBA
MaiiHa, TpaB 1 O0OOB’A3KIB IOPUAMYHUX OCI0, 10 mepedyBaroTh B peopraHizaiii
(npaBomonepeHMKIB) 10 IOPUAUYHUX 0C10, IO BUHUKIIM B PE3yibTaTl peopranizauii
(mpaBoHACTYnHHKIB) [2, ¢.151].

Lle#t cknamHuii mpolec MOBUHEH Oa3yBaTHCS Ha 4YITKIA, yperyibOBaHId Ta
BCEOXOIUTIOIYii mpaBoBiil 0a3i. Ha choromHi, cepes; MOSUTUBHUX PUC YKPATHCHKOTO
3aKOHO/JABCTBA MIOJI0 MPABOBOTO PETYIIOBAHHS I[LOTO MPOIECY MOXKHA BHUILIUTH,
30KpeMa, Takl: nepeadadyeHa 60a3oBa Mpoleaypa JaHOTO MPOLECY; HASBHICTh 3aXUCTY
npaB KpeauTopiB; 3a00poHa 3 MOMEHTY BHECEHHS 3alllCy MPO CTATyC FOPUIUIHOI
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0co0H, 110 PeopraHi3yeThCs, BUKOHAHHS 1M, III0 MOXKYTh NMPU3BECTU 10 HETATUBHUX
HacJiakiB Toro [1, 3].

[Ipote, iICHYIOTB 1 J€SIK1 HEJIOIIKK MTPABOBOTO PETYJIIOBAHHS JAHOTO MPOIECY.

Ha Morw ayMmKy, mepmmm TaKuM HEIOJIKOM € HasBHICTh BEIMKOI KIJIBKOCTI
MPABOBHX aKTIB, IO OE3MOCEPEAHHO UM OMOCEPEAKOBAHO PETIAMEHTYIOTh O3HAUYEHE
BUIIe TUTaHHA. 30Kkpema, 1ie [{usinpawmii 1 ['ocogapchkuii Kojekcu YKpaiHu; 3aKOHH
Vkpainu: «llpo nepkaBHy peecTpaiilo OpUANYHUX o0ci0, ¢(izuuHux ocid -
MiANPUEMIIIB Ta TPOMAJChKUX (hopMmyBaHb», «IIpo rocnogapcebki ToBapuctBay, «IIpo
akKI[ioHepH1 ToBapucTBa», «IIpo 3aXMCT EKOHOMIYHOI KOHKYPEHIli»; HOpPMAaTHBHI
nokymenTr HKIII®P Ta iH.

BuBuaroun o3HaueHe MUTaHHS HAa 0a31 OCHOBOMOJIOXKHOTO 3aKOHO/IaBUYOI'0 aKTY —
[{MBUIBHOTO KOAEKCY, YITKO HEMOXKJIMBO YSIBUTH BECh IIPOIIEC peopraHizarii meBHOTO
TUIy Ta OpraHizamiiiHO-paBoBOi QopMU CyO’€KTa TrOCHOJAPIOBaHHS, 3HAWTH
HEOoOX1JHE TIIyMaueHHsI BCIX CMOCOO0IB peopraxizallii ToIlo. 3 METOI0 JeTajizallii 3
JesIKMX THUTaHb JAHOTO Tpolecy 3a3HaueHud Komaekc «mepemnpamise» JuIe [0
3akony Ykpainu «IIpo aepxkaBHy peecTpailiio IOpUANYHUX OCi0, (izuyHuX ocid -
MIIIPUEMIIIB Ta TPOMaJAChbKuX (opMyBaHb». B sgKkoMy 3a3HaudaeThcs: JeprKaBHA
peecTpailisi cy0’€KTiB rOCIOIapIOBAHHS Y pa3l peopraHizailii Ipu pi3HUX crocodax Ta
JaTa 3aBepIICHHS Tporecy peopranizamii [3, 4. 2-6 cT. 4]; HagaHHSI TEXHIYHUM
aaMiHicTpaTtopoM JlepKaBHOTO peecTpy JaHUX MPO BHECEHHS BIANOBIIHUX 3MIH JI0
peeECTpy MPO peopraHizalio PUANIHAX 0Ci0 mogaTkoBuM opranam, [IDOY Tomro [3,
cT. 13]; mepenik HEOOXITHUX JOKYMEHTIB JUIsl TPOBEJACHHS peeCTpallii 010 MPOIECy
peopranizaiii [3, ct. ct. 15, 17]. binbim moBHO mporiec peopranizaiiii 3a3Ha4YeHUN B
3akoHi Ykpainu «IIpo akiiioHepH1 TOBapUCTBAY, MPOTE JIisl HOTO MOITUPIOETHCS JIHIIIE
Ha aKI[IOHEpHI TOBAPUCTBA, a IO CTOCYETHCS THIINX (POPM IOPUIUYHHUX OCIO — TO Hi B
SKOMY MTPAaBOBOMY aKT1 TaKO1 MPOIIEypr HE BU3SHAUCHO.

3 METOI BUPILICHHS JaHOI NpoOJeMH HaONTUMAJBHIIIKUM Oysio © BUPOOUTH
€IMHUI MPaBOBHI aKT 3 MpolieCcy peopraxizauii opuanyHux ocio. ToMmy npornonyo
nepeitHaTy gocsig HiMeuunHu, B ki, okpiM HiMelbKOro HUMBUIBHOTO YJIOKEHHS
(Biirgerliches  Gesetzbuch, (BGB)), nie # 3akoH 1npo peopraHizaiito
(Umwandlungsgesetz (UmwGQG)), sakuii BBa)Ka€ThCd HAWCYYaCHIIIMM aKTOM 3 IIbOTO
MUTAHHS 1 MICTHTH BCI HEOOXIQHI acIeKTH I[bOro mpoiecy (periiaMeHTye MpoIec
peopranizaiii BCiX Cy0’ €KTIB TOCMOJAPIOBAHHS HE 3aJEKHO BiJl THUMY Ta (OpMH;
HAsBHICTh 3aXUCTy 1HTEPECIB KPEAMTOPIB, IMpaB 3aCHOBHHUKIB (yYacHHUKIB) Ta
TPYJAOBOTO KOJIEKTHBY; YITKO BHU3HAUEHUH MOPSAIOK 3aHECEHHS 3MiH J0 PEECTPY
IOPUIMYHUX OCI0; YITKE BU3HAYECHHS BIJMOBIJAIBHOCTI 3a MOPYIICHHS B IPOIIEC]
peoprasizaiii Ta MOXJIHUBICTh KOHTPOJIIO IBOTO Mpolecy 3 OOKy He3aleKHUX
excreptiB Tomo) [4]. OgHOYacHO 3 KM, MOTPIOHO maM’SITaTH, 10 3aKOHOAaBYa 0aza
KOXKHOT KpaiHu PO3pOOJIIETHCS BIMOBITHO 70 ii crerudiki: KOHCTUTYIIIHHUX 3aca,
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MOJIITUYHOI, €KOHOMIYHOI, COLIaIbHOI CIPSMOBAHOCTI TOIO. TOMY, HA MOIO TyMKY,
OlnbII  JOIIIBHINIE Oyso O 30CepeauTH BC1 HOPMH, IO PETYIIOITH IMPOIIEC
peopranizailii IOpUANYHUX OCi0 B YKpaiHi B OJHOMY IMPABOBOMY aKTi, HANPHUKIA]
3akoni Ykpainu «IIpo peopranizaiiito opuandHux ocidé» abo «Ilpo perymtoBaHHs
IpoLeCy peopraHizailii cyd’ €KTiB rOCTIOAAPIOBAHHSD.

JlpyruM HEIONIKOM MpPaBOTO PEryJlOBaHHS MPOIECY peopranizaiii cy0’ €KTiB
rOCMOJIapIOBaHHSI € BIACYTHICTh YITKOTO BH3HAaueHHS B 3akoHi Ykpainu «IIpo
JepKaBHY PpEECTpallilo IOPUANYHUX OcCi0, (i3uyHMX 0ci0 - MIAIPUEMIIIB Ta
rpoMajchkux (opMyBaHb» (Hamall 3aKOH) MOCIHIIOBHOCTI I peecTpaTopa Mpu
BHECEH1 3amuciB 10 Jlep)kaBHOTO peecTpy MpO peopraHizaiiio IOpUIUYHUX OCi0
croco0aMu: 3IIUTTA, MOAUTY Ta MpUueaHaHHS. Tak, B HbOMY 3a3HA4Y€HO JIMIIE, SKI 11
BUKOHYE PEECTpATOp IMpPH BHECEHHI 3amuciB /10 JlepaBHOTO peecTpy B pe3yibTari
KOKHOI'O0 CIIOCO0Yy peopraHizailli IOpuauyHOi 0cOOH, Ta siKa Jara € 3aBEpIICHHSAM
nporecy peoprasizamii. [Ipore Hijle He 3a3HAYE€HO YEProOBICTh MPOBEICHHS iif,
Hampukiaa, NOpU 3JIUATTI TNependadyeHo Jep>KaBHY PEECTPAIil0 HOBOYTBOPEHOT
IOpUIUYHOI O0COOM Ta BHECEHHS BIAMOBIAHUX 3MIH CTOCOBHO TPUIIMHEHHS
IOPUJIMYHUX OC10, 3IUTTS SKUX BiaOysocs [3, cT. 4], ane sKa MOCHIIOBHICT ITUX 1M
He sicHo. [lpu 1bOMYy HaTOIO 3aBEPIICHHS 3JIUTTS BBAXKAETHCS JaTa BHECEHHS 0
Jlep>kaBHOTO pEeECTpy 3alucy MNP0 NPUINUHEHHS IOPUIUYHUX OCIO, 3JIUTTA SKUX
Bi0Oysocs, ane (PaKkTUYHO MOXKHA TIyMAuWuTH JaHy HOPMY, IO MOKHA CIIOYaTKy
BHECTH BIANOBIAHI 3MIHM 10 JlepkKaBHOrO peecTpy CTOCOBHO IPUITMHEHHSA
IOPUIMYHHUX OC10, 37UTTS SKHX B1I0YJIOCS, 1 HA [OMY peoprasi3anis 3aKiHUuTbes? A
nepe PeecTpaiiclo HOBOi IOPUAMYHOI OCOOM MOKE MPOWTH JACSKUN 4ac (uepes
TEeXHIYHI MEePEenIKoa), 1 TOJl BUHUKAE MUTAHHS 3 MPABOHACTYIHHIITBA, aJKE HOBA
IOpUIMYHA 0c00a 111e HE CTBOPEHA.

3 MEeTOI0 BUPIIICHHS 03HAYEHOTO HEMOJIIKY MPaBOBOTO PErYJIIOBAHHS MPOIECY
peopranizaiiii cy0’eKkTa TrocrojaproBaHHs BBaxarw 3a NOTpiOHe B cT. 4 3akoHy
OKPECIUTH TOCHIAOBHICTh J1A JEpKaBHOTO peecTpaTopa MpU BHECEHHI 3MIH OO
peopranizaiiii puaIUIHOI ocodbu 10 €aunoro JlepxkaBHoro peectpy. Tak, 30kpema,
4. 3 cT. 4 3aKOHYy, HA MOIO IYMKY, 3 METOIO0 YTOYHEHHS MOTPIOHO BUKJIACTU B TaKii
penakiii: «¥Y pasi 3IUTTS IOPUINIHUX 0C10 HEePIIOYepProBO 3AIMCHIOETHCS JAepiKaBHA

peecTpallisi HOBOYTBOPEHOI IOPHUJIWYHOI OCOOHM, a TOTIM JiepKaBHA peecTparis
NPUNUHEHHS IOPUAWYHUX OCI0, 10 TPUINMHSIOTBCA Y pe3yjiabTaTi 3JIUTTS.
[IpunuHeHHsT BBa)KaeThCsl 3aBEPUICHUM 3 JIaTH JEPXKABHOI peecTpallii NPUIUHEHHS
IOPUIUYHUX OCI0, MO0 MPUITHHSIOTHCS y pPe3yabTaTi 3JMUTTS». B 1IbOMy BUNAIKY,
CIIOYaTKy BHOCUTBHCS 3amuc a0 JlepkaBHOTO peecTpy TIpO CTBOPEHHS HOBOI
IOpUIUYHOI  ocoOM B pe3ynbTaTi 3IUTTA (HE BUHUKAE TUATAHHA PO
MPaBOHACTYIHUKA), a TOTIM MPO TPUIUHEHHS CYO’€KTIB, MmO «3muiaucs». Jlara

OCTaHHBOTO 3aMUCy - JaTa 3aBepIIEHHS TMPOIeCy peopraHizaiii. AHaJIOTIYHO
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miKoperyeatu 14. 5, 6 ct. 4 3akony [3].

Takoxx XOTiJI0Ch O 3BEpPHYTH yBary Ha KOHTPOJb 3a IPOIECOM peopraHizaiii
IOpUIMYHOT O0COOM Ta Ha BIAMOBINAIBHICTh 3a HEHAJe)KHE BHKOHAHHS BCIMa
cy0’exTaMu, KOTpi O€3MOCEPEHBO YU OMOCEPEAKOBAHO MPUIMAIOTh YYaCTh B IIbOMY
npoueci. [lutaHHsS 1010 BIANOBIAANBHOCTI peryiaMeHTyeTbess KomekcoM mpo
aaMiHiCTpaTHBHI mpaBomopymeHHs [5, cr. 166°] ta 3akonom [3, ct. ct. 34, 35]. 1l{o
CTOCYETbCS KOHTPOJIO 3a JOTPUMaHHSIM 3aKOHOJABCTBA B MPOIIECi peopranizarii
IOpUIUYIHOI 0cOOM, TO HacamIiepesl, BiH MOKJIAIEeHUH Ha KOMICII0 3 peoprasizariii,
YaCTKOBOT'O Ha JIEpKABHUX OpraHiB, aje 0e3 3alydeHHs He3aJIeKHUX CIOCTepIrayis,
€KCIIePTIB TOIIO, YITKO HEBPETYJIbOBAHUIA.

[IpoTe, Ha MOK JyMKYy, O3HAuU€HY BIJIMOBIAAIBHICT (TOMITKY TIpo Hei 3
nepeajapecaniclo Ha JaHHI JTIOKYMEHTH) MOTpiOHO mependauntu 1 B lluBimpHOMY
kogekci. Ilfo cTocyeThcs KOHTPOJIO 3a JOTPUMaHHSM 3aKOHOJABCTBA B
JOCJIIIKYBAaHOMY TIPOIIECi, TO OKPIM 3JIIMCHEHHS HOro KOMICIEI0 3 peopraHizaiii ta
JaCTKOBO JEP)KaBHUMH  OpTaHaMH, TOTPIOHO TIIe JOJMydaTH HE3aJIeKHUX
CIOCTepirayiB Ta EKCHepTiB, 1 1€ MOBHHHO OyTH TaKOX pErIaMEHTOBAHO Ha
3aKOHOJIaBUOMY PiBHI.

OTxe, 3ampoOINOHOBAH1 NUIAXU JJIS BUPIIICHHS O3HAYEHUX HEIOJIKIB, HA MOIO
IYMKY, MOXYTh JICIIO TOJNIMIIATA TMPAKTHYHE 3aCTOCYBaHHS IPABOBOTO
peryJIlOBaHHS MPOIECY peopraHizamii pUAUYHUX Oci0 B YKpaiHi (MOJErIIUTH
MPaBOBY «IOCTYITHICTb» J0 JAHOI NPOLEAYPH, BHECTH SICHICTD 3 IEAKUX MUTAHb).
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3nenko Kupuno,

cmyoenum epynu FOI-141

ropuouynoeo gaxynememy CHY im. B. Jlansa

KanninaI'. A.,

K.10.H., Ooyenm kagedpu npasosnascmea CHY im. B. [ana

AKTYAJIbBHI NTPOBJIEMH CHAIAKYBAHHA B 30HI ATO

VY 3B'I3Ky 13 3arocTpeHOr0 MOJITUYHOK cuTyarieto B 30HI ATO odopmutu
CHAJIIMHY HAa HEMIJKOHTPOJbHIA YKpaiHl TEPUTOPil HE T€ LIO0 KIOMITHO, a MPOCTO
HeMOxJBO. lle moB's3aHO 3 THUM, IO BCl JOKYMEHTH, BHUAAHI OpraHaMH BJIaJH
HEBU3HAHUX pecnyOJiik, HE MalTh IOPUAUYHOI CHUJIM HI B YKpaiHi, HI y CBITI.
Hotapiycu, sxi BifirparoTh KIOUOBY POJib Yy Mporeaypi ohOpMIICHHS CHAAIIUHU,
3ne0uIbpIoro nokuHynu 300y ATO, a Ti, K1 TPOJIOBKYIOTh MPOBAAUTH MisUIbHICTD,
HE MalOTh JAOCTYIY JI0 Aep>KaBHUX peecTpiB 1ie 3 yepBHs 2014 poky. Tomy, sicHa piy,
CUTYyallisl BUMarayia BperyJIfoBaHHs, 10 ¥ O0yJ0 3p00JIeHO.

[lo x poOuTH JIOJIMHI, SIKa, 32 3aKOHOM YH 3alOBITOM, € CIaJIKOEMIIEM OCOOH,
dKa TpoxuBaja B 30HI npoBefeHHs ATO? Ha cborogHi TyT He Mpalioe >KOACH
JIEp>)KaBHUM PEECTp Ta KOACH Jep)KaBHUM opraH. BogHouac mpaBo BIACHOCTI, SIK 1
0araro 1HIIMX KOHCTUTYLIMHUX TpaB, Ha Iii TEPUTOpli HE CKAcOBYBaJoOCs. 3T1IHO
3aKOHOJIAaBCTBA, IMJICTABOIO Il BIJKPUTTA CHAAIIMHU € CMEpPTh OCOOM YH
orosiotieHHs ii momepior. Crarra 1221 HusinsHoro koaekcy (mami - 1K) Buznauae,
[0 MICHEM BIAKPUTTS CHAIIIMHA € OCTAaHHE TOCTIMHE MICIe MPOKUBAHHS
CIMAJKOJIaBIs, a SIKIIO BOHO HEBIJOME —MICIIE3HAXOHKEHHSI HEPYXOMOTO MaitHa abo
HOro OCHOBHOI YaCTWHH, a 3a BIJICYTHOCTI TaKOTO — MICIE3HAXO/PKEHHSI OCHOBHOT
YaCTUHH pyXxoMoro maiHa[ 1 ].

Ha migcrasi 4.1 ¢1.1270 LK ycTaHOBIEHO CTPOK JIJIs1 IPUUHATTS CHAAIIMHA — 6
MICSIIIB, BIJIJTIK SIKOTO TTOYMHAETHCS 3 Yacy BIAKPHUTTS criaamuyHau. KpiM 110ro, ocoda
NOBMHHA MAaTU HMU3KY JOKYMEHTIB, a0 MIATBEPIUTH CBOE MPABO Ha CHaJKyBaHHS.
OnHuM 3 HAWBKJTMBIIIMX JOKYMEHTIB, 3 000B’A3KOBHUX, € CBIJIOLITBO MPO CMEPTh. 3a
3arajJbHUM TPAaBHJIOM Ha IIiJICTaBi MEAWYHOI CIPaBKM TIPO CMEpPTh OpraHaMu
peecTpallii akTiB [IUBUILHOTO CTaHy PEECTPALITHOT CITY»KOU BUIAETHCS CBIIOLTBO MPO
CMEpPTh, NI BKA3YEThCS JaTa Ta Mmicie cMmepTi. TUTbKM Ha MiACTaBl CBiJIOITBA, SKE
BUJIAIOTH JICP’KaBHI OpPraH, 0c00a MOXKE 3asBUTH MPO CBOE MPABO HA CHAJAKyBaHHS

[1]. BepxoBuoto Pamoro Ykpainu 12.02.2015 npuiinsto 3akon «[Ipo BHECeHHS 3MiH
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70 JeSKUX 3aKOHOJABYMX aKTIB YKpaiHW M0J0 3a0e3leueHHs peaiizallii mpaBa Ha
crnagkyBaHHs» Nel89-VIII [2]. [lum 3akoHOM BperyiabOBaHE MUTAHHsS BH3HAYCHHSI
MICHS BIAKPUTTS CHAJIIMHU: - SKIIO OCTaHHIM MICIIEM IPOXXUBAHHS CIAJIKOJABIIS €
THMYaCcOBO OKYIOBaHa TEPUTOPis a00 HACENEHUM MyHKT, Ha TEPUTOPIi SIKOTO OpraHu
JIEp>KaBHOI BJIaId THMYACOBO HE 3IMCHIOIOTH a00 3MIMCHIOIOTH HE B IOBHOMY 00Cs31
CBO1 TMTOBHOBAXEHHS, MICIIEM BIJKPUTTS CIIAIIMHY € MICIe TTOaHHS TIEPIOoi 3asBH; -
SKIIIO MICIIe TIPOYKUBAHHSI CIIAJIKOJIABIISI HE BiIOME, a HEPYXOME MaiHO a00 OCHOBHA
foro uactuHa (B pasl BIACYTHOCTI HEPYXOMOTrO MaiHa — OCHOBHa 4YacTHHA
PYXOMOIro MaiiHa) 3HAXOJMThCSA HA TaKIM TEPUTOPIi, MICIEM BIAKPUTTS CHAIIIMHU
TaKOX € MICIIe MOJAaHHS NepiIoi 3asgBU. TakuM YUHOM, CIAJIKOEMIISIM J103BOJISIETHCA
MoJaBaTH BIAMOBIAHY 3asBy J0 OyAb-fKOTr0 HOTapiyca 4YM OpraHiB MiCIIEBOIO
CaMOBPSTYBaHHS (CUTHCHKUX, CEIHUIIHUX Pajl) 3a MiciieM cBoro nepedyBanns. [licms
IIOTO CHAJKOBa CrpaBa BHOCUTHCA A0 CITaJIKOBOTO PEECTPY B MOPSAKY, SKHH Mae
3aTBepAuTH KaOmiH. 3aKOHOJaBelb YOMYCh 3a0yB, 110, KpIM MicCIls, HEOOXI1THOIO
CKJIaJIOBOIO CHAJKyBaHHS € yac (JaTa) BIIKPUTTS CHAJIIMHU, a caMe — JE€Hb CMEpTi
craJKoAaBIlsl a00 JIeHb, KOJIM 3a PIIICHHSM CYJy JIIOJUHA OTOJIOIIYETHCS TOMEPIIOIO,
1110 (hIKCYETHCS y CBIJIOITBI PO CMEPTh. Y 3aKOHI HE BKa3aHO, SIK BUPIITYBATUMEThCS
11 MUTaHHS CTOCOBHO OCOOHM, sIKa TTOMepJia Ha HEMiIKOHTPOJIbHIN IIEHTpalbHIN BiIa1
TepuTopii kpaiHu. Tox 1 MEXaHI3M BIAKPUTTS CHAAIIMHU 3a MICIIEM MOJAaHHS MEePIIOi
3asBM Ha NpPaKTULl He OyJe peali30BaHUM uepe3 BIACYTHICTb 3aKOHOJABYOIO
MOPSZIKY OTPUMAHHSI CBIJIOITBA PO CMEPTh 32 TAKUX OOCTAaBUH. MeAu4H1 3aKjajy,
pO3TalloOBaHl Ha HEMIJAKOHTPOJIbHIN YKpaiHl TepuUTopii, B NEAKUX MICTaX yce XK
npaiforoTh. [IpoTe Ha TEepuTOpii, HEMIAKOHTPOJBHIM YKpaiHi, Takl CBIJIOITBAa HE
BHJIAIOTHCS, OCKUIBKM BiAMOBiAHO 10 yka3y IIpesunmentra «Ilpo pimenns Pamm
HaIlloHAJIbHOT Oe3meku 1 o6opoHu Ykpainu Bim 4 nucromana 2014 poky «IIpo
HEBIAKIAMHI 3aXO0JM MO0 CTadimi3amii  CollaJIbHO-€KOHOMIYHOI cHUTyallii B
HNonenpkit Tta Jlyrancekiit oOnactsax» Big 14.11.2014 Ne875/2014 nAisnbHICTH
JIep>KaBHUX MIANPUEMCTB, YCTAaHOB Ta oOpradizamiv, ix @imd (BIAAUICHB),
MIPEACTAaBHULTB TyT IPUNMHEHA [3].

ToOto xoneH nepxaBHuUU opraH y 30H1 npoBefeHHs ATO He (dyHKIioHYE, a
OT)Ke, HE 3IHCHIOE TMOKJIANEHUX Ha HbhOro ¢GyHKIiH. TakuM YMHOM, Ha pyKHU
CHAJKOEMEIb MOXKE OTPUMATHU TIJIbKM BHCHOBKH CYJIOBO-MEIMYHOI EKCIIEPTU3H
(CME) uu nmikaps npo npuduHy cMepTi. Bunukae nutanHs: uu Oyae MIMCHHUM 1ied
BHCHOBOK Il TIOJIAJIBIIIOTO OTPUMAaHHS CBIJIOITBA B OpraHax JepKaBHOI Biaau?
MoxJIMBO, Ha TIACTaBl MEAMYHOI CHOPAaBKU MPO CMEPTh CHAAKOEMI MAaloTh
3BEpPHYTUCS 33 OTPUMAHHSAM CBIJIOLTBAa MPO CMEPTh HA TEPUTOPIi, MIIAKOHTPOJbHI
VYkpaini? 3akoHOaBYO TaHE MUTAHHS HE BperyiaboBaHe. JIJis po3B’si3aHHs MPOOIeMu
HEOOXITHO HacaMmIepea Ha 3aKOHOAABYOMY PiBHI MIATOTYBATH BiAMOBITHI 3MIHU 0

K. Amxe 3miau, mnepembadeHi 3akoHoMm Ne 189-VIII, He € mieBuMm depes
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BIJICYTHICTb MEXaHI3My OTPHUMaHHS CBIJOLITBA MPO CMEPTh JIOJUHH, fKa MOMepJia B
30H1 mpoBeneHHss ATO. Ta i mpaBo Ha CHaJKyBaHHS TapaHTYIOTh TUIbKH THUM
ocobaM, sKi TPOXKMUBAIOTh HA MJAKOHTPOJBHIN  VYKkpaiHi Tepuropii. s
BpETyJIIOBaHHS CHUTYyallii HEOOXIJIHO HacaMIlepe]l BUPIIIATH, SKUM UYUHOM Oyje
BCTAHOBJIIOBATHUCS (PaKT CMEPTI JIIOJAWHU Ha OKYIOBaHI TepuTOpii.

Hanpuxmnan, 3ampoBaguTH BUJAHHS CBIJOLUTB B 1HIMIMX OOJacTsX YKpaiHu Ha
mifcTaBl BUCHOBKY Jjikapss yu CME. Amxke mikapiB, siIKi HUHI NPAIiOIOTh y 30HI
npoBeneHHss ATO, HIXTO He mMO030aBISIB HI TOBHOBaXEHb, HI  BIAMOBIAHOI
kBamidikarii. [pyra HeoOXxigHa yMoBa — moJI0oBXUTH Tiependoadenuid LK ctpok s
OPUUHATTS cnaamuuu 3 6 10 12 micsauiB. Amke Jep)kaBHI OpraHud Ta HOTapiaT Ha
HEMJKOHTPOJBHIA VYKpaini Teputopii BiacyTHI. OTxe, 1 3MIHH JIOMOMOXKYTh
BUPIIITUTH TUTAHHS, TIOB’s13aH1 3 IPUUHATTAM criaamuan B 30H1 ipoBeneHust ATO, ta
3aXUCTUTH MPABO CMaJKyBaHHsA. ToMy JeprkaBa B LIJIOMY ¥ 3aKOHO/JABeIlb 30KpeMa
3000B’s3aH1 BXKE€ ChOTOJHI MOJ0ATH MPO T€, aOU 3aXHCTUTHU MPABO BIACHOCTI CBOIX
rpoMajasiH. AJpke, KpiM MpoOJieM 31 CHaJKyBaHHSM, BHUHHUKAE€ YMMAalO 1HIIUX
TPYJIHOIIIIB, MOB’A3aHUX 3 OQIIIAHO KUBUMH IPOMAJITHAMHU, SIKI HACIIPaBJi MOMEPIIU
Ha OKYTOBaHIN TEPUTOPII.

BMUCHOBOK:

HameBHO, He iCHY€e Takoro 3akOHOAABCTBA, sike OyJio O B CHIIax Meper0adyuTH 1
BPETYJIIOBATH BCl MOXJIMBI CIIpHI BUNaAKU. JKUTTEBI cuTyanii HabaraTo CKJIaHIIIE 1
pizHOMaHiTHIIEe. KpiM Toro, Aitoui HOpMHU MpaBa HE aJaNTOBaHI 10 YMOB BOEHHOTO
gacy. OfHaK KpPOKM B HampsIMKy BpPEryJIOBaHHS 3aKOHOJABCTBA 3poOJieHI 1 Ha
JTAHOMY €Tarll B JIeSKii Mipi MOJETIIYIOTh JKUTTS YaCTUHU TPOMAJISIH X04a O TUM, 1110
3po0uIn Tporec oOpMIIEHHS CHAIITUHA TEOPETUYHO MOXKJIUBHUM, 1110, 0€3yMOBHO,
no3uTuBHO. [IpoTe, ocoOucTux nmoizaok cnajakoeMuiB B 30Hy ATO yHUKHYTH BCe X
HaBpsi 4u Oyne MokJmBOo. He 3aiiBum Oyiio O BHECEHHS 3MiH JI0 3aKOHOJIaBCTBA B
YaCTUHI MOKJIMBOCTI TPOJOBXKEHHS TEPMIHIB JUIsl MNPUWHATTS CHAAIIMHU BiJ
CTaIKOJABIISl, OCTAHHE MICIE TTPOKUBAHHS 200 HEPyXOMe MaiHO SIKOTO 3HAXOIUTHCS
B 30HI ATO, a Takox mpaBa MOBTOPHO MOJATH 3asiBY MPO NPUUHATTS CHAIIIMHU B
pasi, AKIIO 3 TEPBUHHOTO 3asiBOIO, MOJAHOI0 HOTApiyCy Ha HEMiJIKOHTPOJILHOIO
TEpUTOpIi, BUAATH CBIJIONTBO MPO TMpPaBO Ha CHAAINIMHY HE TPEICTABIAETHCS
MOKJIUBUM.

Jlimepamypa:
1.uBinsHuM kogeke Ykpainu : // Odiniitauii BicHuk Ykpainu. — 2003. — Nel1 —

C.7.—Cr. 1221.
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2. TIpo BHeceHHS 3MiH 10 JACSKUX 3aKOHOMABUMX aKTIB YKpaiHW II070
3a0e3MeueHHs peali3allii nmpaBa Ha CHaJKyBaHHS : 3aKOH YKpaiHu Bijg 12 OepesHs
2015 Ne189-VIII // Binomocti BepxoBHoi Pagu. — Ne4 c¢t1.26.

3. [Ipo HeBiAKIAAH] 3aXO0/IU 11010 CTa01I13a11li COIIaIbHO-€KOHOMIYHOT CUTYaITli
B Jlonenpkit Ta Jlyrancekiii obmactax : Yka3 Ilpesupenta VYkpainu Big 14
muctonaga 2014 poxy Ne875/2014 // Odimiitauii BicHuk Ykpainu. — 2014 No 12 —
C.28 —cr. 6.

Kpasuoea Banepisa,

cmyoenmka epynu FOI - 134

ropuouynoeo ¢axyrememy CHY im. B. Jlans
Hayxkosuii kepignux: k.10.H., ooyenm Kannina I'. A.

BCTAHOBJIEHHA ®AKTY HAPO’KEHHSA ABO CMEPTI IJIsA
"KUTEJIB 30HA ATO (TUMYACOBO OKYIIOBAHUX TEPUTOPIN)

barato xTo 3 nrojeH, SKi MPOKMBAIOTH Ha OKYIIOBAHUX TEPUTOPIAX 3ITKHYIHUCS
3 MpOOJIEMOIO PeECTpallii AKTIB HMBUIBHOIO CTaHy: HApPOHKEHHS Ta CMEPTI.

['omoBHa mnpobiema y TOMy, IO JOKYMEHTH, SIKI BHJIAIOTHCS OpraHaMu
yrOpaBiiHHS, yctaHoBaMu y 30H1 ATO, Ha okymnoBaHiil TepuTopii, TOOTO OpraHamu
JIHP, IHP, AP Kpum, He BU3HAIOThCA HA TEPUTOPIl YKpAIHU 1 HE MAIOTh IOPUIUYHOI
CHJIH.

Tomy, opraHu peectpailii akTiB HUBIJILHOTO CTaHy YKpaiHH BiJIMOBISIIOTH Y
peecTpailii Hapo/PKEHHsI Ta BUa4l CBIJOITB MPO HAPOKEHHS JTITEH, K1 HAPOIMITUCS
Ha OKyMoBaHiil TepuTopii Ykpainu. Taka >k cama cUTyallisl 13 peecTpalie cMepTi
JIOJIMHY, 110 TOMEPJIa HAa OKYNOBaHIN TepUTOpii YKpaiHu.

Tox, M0 poOUTH rpoMajasiHaM KOJM iM BIIMOBJISIOTH Y BUAA4l CBIJAOLTB PO
HApOJDKEHHS Ta CMEPTh, aJKE TaKi JOKYMEHTH € MiJCTaBOIO JIJI1 BAHUKHCHHS, 3MIHH
1 IPUMMHEHHS 1HIITUX [TPABOBITHOCHUH.

Jlo HexgaBHBOTO Hacy, a came A0 4 motoro 2016 p. HE iICHYBajio HOPM siKi O
peryioBalid AaHy MpoOsaeMy, OTKe ii BUPIIIYBAIN IUIIXOM MOJAHHS J0 Cy1y 3asBH
PO BCTaHOBJICHHS (aKTy HApOJDKEHHS a00 CMEpPTI Ha THUMYAcCOBO OKYIOBaHIN
TepuTOpli YKpaiHu.

Tox U1 MOJNETIeHHS Ta YIOPAAKYBaHHS MPOLIEAYPH PO3TIISIY TaKuX cripas 4
motroro 2016 p. BPY mnpuiinsna 3akoH «IIpo BHeceHHss 3MmiH 10 [{uBiiabHOTO
MPOIIECYATBHOTO KOJCKCY YKpaiHW IIOAO0 BCTAHOBJIEHHS (DaKTy HApOJKEHHS abo
CMEPTiI 0COOM Ha TUMYACOBO OKYITOBaHIi TepUTOPIii Y KpaiHU».
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[luM 3aKOHOMABUMM aKTOM BH3HAYAIOTHCS OCOOJMBOCTI CyJOYMHCTBA Y
CIipaBax IpO BCTAHOBJIEHHS (akTy HapomkeHHs abo cMmepTi ¢i3uyHOI 0ocoOU Ha
TUMYACOBO OKYIOBaHIM TepuTopii YKpainu Ta Takox [{UBiIBHUN mpoliecyalbHHIMA
KoJieke YKpainu Oyiio momoBHeHO ctartero 257-1 [1].

3riIHO IIMM 3MiHaM MOYKHA BU3HAYUTH HACTYITHE:

1. Ocobu, sKi MOXKYTh NOJAATH 3asiBy MPO BCTAHOBJEHHsI (akKTy
Hapo/:KeHHs 200 cMepTi ocid y 30Hi ATO:

- 0aThKH1

— poauyi (ayie mepeliKk He BU3HAYCHHUH, TOMY JIJI1 BU3HAUYEHHS KoJjia Oci0,
0 MIANAgaloTh MiJ Take BHU3HAYECHHA HEOOXIHO KepyBaTHUCS MOJIOKCHHIMH
CimeitHOTO KOJEKCy, 1€ MOXYyTh OyTH mpababa, mpamin, 6alycs, mimych, Opartw,
CECTpH, PiAHI ASIABKO YU TITKA 1 T. 11.)

- iX peicTaBHUKaMU (3a JJOBIPEHICTIO a00 aJJBOKaTaMH 3a JIOTOBOPOM);

— YH 1HIIUMH 3aKOHHUMU MIPEICTaBHUKAMHU TUTHUHHU.

3asiBa PO BCTAHOBJICHHS (DAKTy CMEpPTI OCOOM HAa THUMYAcOBO OKYIIOBaHii
Teputopii  YKpaiHu, Moxke OyTH TOoAaHO poaMYaMHu ToMepioro abo ix
npeicTaBHUKAMU[ 2 ].

2. Cya 10 IKOT0 MOKHA NOAABATH TAKY 3a8IBY

[lomatu 3asiBy mpo BcTaHOBJICHHS (GakTy HapoHKeHHS abo cMmepTi ocoou
MOHA B OyAb-SIKHU CYyJl 32 MEKaMU OKYIOBaHOI TepuTopli YKpaiHu HE3aJIeKHO BiJ
MICIISI PO’KMBAHHS 3asIBHUKA.

3. Ilpoueaypa posriasay

CnpaBu mpo BCTaHOBJEHHS (aKTy Hapo/pKeHHs abo cMmepTi oco0u Ha
THMYacOBO OKYIOBaHIA TEpUTOPIT YKpaiHU PO3IIISIAIOTHCS HEBIIKIAIHO 3 MOMEHTY
HAIXOKEHHS BIAMOBIIHOI 3asBu 10 cyay[2].

[lpuitHsaTe cyaoMm pilIeHHS 10 TaKUX CIOpaBax, MISIrae HEraiHOMY
BUKOHaHHIO. [le  pimenHss Moxe OyTH OCKap>KeHO B 3arajibHOMY mopsiaky. OnHak,
OCKap>KCHHSI PIIlIEHHS HE 3YMUHSE HOTO BUKOHAHHS.

Komist cygnoBoro pimeHHsT BHAA€TbCsa oco0am, siKl Opajid ydacTh y CHpasli,
HEraifHO MICJs MPOTOJIOLIEHHS TAaKOTo pilieHHs a00 HEBIAKIAJAHO HaJACHIIAETHCA
CyIOM JI0 OpraHy Jep:KaBHOI peecTpallii akTiB IMBUIBHOTO CTaHy 3a MiICLEM
YXBAJICHHS PIIICHHS JUTsl IepKaBHOT peecTpaliii HapoKeHHsT a00 cMepTi ocobu[2].

[Ile y mpoekTi mpOro 3aKoHy OyJI0 BCTAHOBJIEHO, IO PO3TJIA] TAaKUX CIPaB
B1I0yBaTUMETHCS MPOTITOM 24 TOJWH 3 MOMEHTY HAJXOJKCHHS BIJIMOBITHOI 3asBH,
mpore 3pemrolo BepxoBma Paga Bupimmia  BiIMOBUTHCA  BIJ  TaKoOro
dbopmymoBanHsi[3]. Tox TepMiH «HEBIAKIATHO» MOXKE TPAKTYBATHUCS TO-PIZHOMY.

[Ilo cTocyeThbest Cy0BOT MPAKTUKHU 3 PO3MISIAY TaKMX CIpaB, TO Y OUIBIIOCTI
BUMAJKIB TaKi 3asiBU 3aJ0BOJIBHSIOTHCS, aje HEOOX1AHO MPUCKIIIMBO MIAXOIUTH 0
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300py nokymMmeHTiB. [lepea momanHsAM 3asBU 10 cyny TpeOa 000B’A3KOBO 3BEpHYTHUCS
710 BIIMIOBIAHOTO OpPTaHy peeCTpallii akTiB IMBUILHOTO CTaHY Ha TEPUTOPil YKpaiHU i
OTpUMATH BIJI HbOTO B MHUCHMOBIM (opMi BIIMOBY B pPEECTpallii HAPOIKCHHS UM
CMEPTI.

[Totim, i BcTaHOBNIEHHA (DaKTy HapOJKEHHS abo cMepTi, HaJlaTh HEeOOXiaH1
JTOKYMEHTH:

1. BiAMOBa oOpraHy peecTpailii akTiB I'pOMaJASHCHKOTO CTaHy B peecTparii
HapOJKEHHS/CMEPTI, Ta BUAAa4l BIAMOBIIHOTO CBIIOIITBA

JUIsl _BCTaHOBJIEHHs (aKTy HApPOJIKEHHs: KOIMii CBIJONTBAa NpoO MLITO0

HOJPYAOKS, KOIi MEAMYHOIO CBIIOLTBA MPO HAPOHKEHHS JUTHHM, CBIJOLITBA PO
HApO/JKEHHSI AWTHUHU, SIKE BUJAETbCS OpraHaMHu BJIaJud Ha OKYIOBaHiM TepuTOpil
(opranamu JIHP, JIHP, AP Kpum), iHOAl cyn BUMarae HagaHHS OpPUTIHANY LbOTO
JOKYMEHTA, 1HII JOKYMEHTH (Hamp., MeANYHa KapTKa IUTUHH, KapTKa 3 TIOJIOTOBOTO
OyIMHKY, €MIKpU3 3 MEAUYHOIO 3aKJIaay PO MPOBEACHHS KecapiB — nepepisy 1 T.1.)
JUlsl BCTAHOBJICHHSI (DAKTy CMEpPTI:KOMisi MEIUYHOTO CBIOLTBA MPO CMEPTH,

KOITisl JIOBIIKK MPO MPUYMHU CMEPTI, CBIJOLTBO MPO CMEPTh O0COOHU, sIKa BUIAAETHCS
opraHamMu BIaJu Ha OKymnoBaHii teputopii (opranamu JIHP, JIHP, AP Kpum), sx
MpaBuUjO, CyJ BHUMAara€ HaJaHHS OpUTIHAIY I[bOTO JOKYMEHTa, OpHUTIHAIH
JOKYMEHTIB, SKI MIATBEPIKYIOTh (DaKT TMOXOBaHHA IOMEPJIOro (JOBiAKA MPO
MOXOBAHHS MOMEPJIOTo 3 KJIAJO0BHINA, KBUTAHIIII PO OIJIATy PUTYATbHHUX MOCHYT 1 T.
1.), IHII1 A0Ka3u (Hanpukiaa, pororpadii MOXOBAHHS).

Jlimepamypa:

1. [{uBinbHMI mporiecyanbHUM Koaekc Ykpainu Bim 1.04.2016 p. //
Binomocti BepxosHoi Pangu Ykpainu. — 2004. — Ne4(0-41, 42. — Cr. 492.

2. [Ipo BHeceHHs 3MmiH A0 [{MBUIBHOrO MpOLIECYaTbHOTO KOACKCY YKpaiHu

II0JI0 BCTAHOBJICHHS (aKTy Hapo/KeHHs abo cmepTi 0coOM Ha THUMYacOBO
okymoBaHiii Teputopii Ykpainm [Tekcrt]|: 3axon Ykpainu Bim 4.02.2016 Ne 990-
VI//Binomocti BepxosHoi Pagu (BBP) — 2016. — Ne 10—ct.107

3. [IpoexT 3akoHy mpo BHECeHHs 3MiH A0 [IMBIIRHOTO mMpoIeCyasbHOTO
KOJIeKCY VYKpaiHU N[00 BCTAaHOBJICHHS (HakTy HaApOKeHHs abo cMepTi Ha
THMYACOBO OKyMOBaHii Teputopli Ykpainu [TekcT]:mpoekT 3akoHy YKpaiHu Bij
22.09.2015 Ne 3171

4, [ndopmariitna cuctema «JlemapraMeHT Jep)KaBHOI — peecTparlii»
[EnextpoHHuii pecypc]. - Pexum
noctymy:http://ddr.minjust.gov.ua/uk/41b7fe00101e9acfe2df4824c8195aca/rozyasne
nnya ta_zrazky dokumentivneobhidnyh dlya realizaciyi zakonu_ukrayiny pro_vn

esennya zmin do cyvilnogo procesualnogo kodeksu ukrayiny shchodo vstanovle
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nnya_faktu narodzhennya abo_smerti_na tymchasovo_okupovaniy_terytoriyi_ukra
yiny /.

S. [ndopmariitna cuctema «3akoHOAABCTBO Ykpainu» [EnexrponHwmii
pecypc]. - Pexxum moctymy:http://zakonl.rada.gov.ua/laws/main/index.

Kpanugina Bikmopis,

cmyoeumka 2epynu FOI-141

ropuouynoeo gaxyrememy CHY im. B. lans

Kannina I’ A.,

K.10.H., OoyeHnm kagedpu npasosnascmea CHY im. B. [ana

MPOBJIEMU ITPABA IIPUBATHOI BJIACHOCTI B YMOBAX
HE3AKOHHOI AHEKCII, B 30HI 3BPOMHOI'O KOH®JIIKTY TA
OKYIIAIIIl OKPEMUX PEI'NOHIB YKPAIHU .

BaxxnuBuM HarpsiMKoM 3a0€3MEUYEeHHs] eKOHOMIYHUX, COIIIATbHUX 1 KYJIBTYPHUX
MpaB JIIOJIMHUA € BU3HAYECHHS OCHOBHMX 3acaj] peali3allii nmpaBa BIaCHOCTI JIFOAWHHU.
Konctutymiss YkpaiHu Mporoyionye,nmo «aepkaBa 3abe3nedye 3aXHucT IpaB yCixX
cyO’€KTIB MpaBa BIACHOCTI i TOCMIOAAPIOBAHHA, «HIXTO HE MOKE OyTH MPOTUIIPABHO
mo30aBJICHNH TpaBa BiacHOCTI. [IpaBo mMpuBaTHOI BIACHOCTI € HEMmOpyIITHUM»[1].
[TopyiieHHst X mpaBa MOKE BUJIO3MIHUTH 3MICT MPABOBIAHOCUH. TOMY HasiBHICTb
3aKOHOJIaBUOl 0a3u € TOJIOBHMM aCIEKTOM, KU Mae 3a0e3NeUuTH TapaHTIi
HETOPYIITHOCTI MpaBa MPUBATHOI BIACHOCTI.

CrporosiHi Tpeba KOHCTAaTyBaTH,IIO BHACTIJOK HE3aKOHHOI aHEKCIi 1 MacoBHUX
MOPYILICHh TIpaB JIIOJMHU Ha TEPUTOPIl aBTOHOMIi, 3JIOYMHHOI IisSJIBHOCTI B 30HI
30poitHOr0 KOH(IIKTY Ta OKyMalii OKpPeMHX perioHiB: BOWMBCTB, BHKPAaJCHb,
KaTyBaHb, MapoJIepCTBa, TrpalexiB, 30pOMHUX HamaaiB Ha BINCHKOBI YaCTUHH,
JEp’KaBHI Ta KOMyHaJIbHI YCTaHOBHU, & TAKOXK HA MPUBATHI MOMEUIKAHHS, BHACIIIOK
npoBefeHHsT aHTuTepopuctuuHoi omnepanii (ATO) ykpaiHCBKUMU  CHUJIOBUMH
CTPYKTYpamu y BIJMOBIIb HA 3JIOYMHHI il TEPOPUCTIB 1 CIPUUMHEHHS] TEPOPUCTAMU
OOMOBUX 1M, BUHUKJIA CUTYyaIlisi MacOBOI BUMYIIIEHOI Mirpallii 3 TEpUTOpPii, Ha SKii
3aJIMIINIACh PUBATHA BJIACHICTH OCI0.

MeTo1o TOCHIDKEHHS € aHalli3 MPaBOBOTO MEXaHI3My 3aXUCTy MPOOJIeMHU TpaBa
MPUBATHOI BJIACHOCTI,3 SICYBaHHS CYTHICTI MPUHLMUIIY HEMOPYUIHOCTI TpaBa
BJIACHOCT1, JOCIIIKCHHSI CUCTEMH IPABOBOIO 3aXHUCTy 1 JOMOMOTH oco0am, sIKi B
pe3yabTari 30pOMHOr0 KOH(IIIKTY, HE3aKOHHOI aHEKCli Ta OKyIalii OKpeMHX
TEpUTOpli HE MOXYTh KOPHUCTYBAaTHUCSA BJACHICTIO Ta pEaTbHUX MOMXJITHBOCTEH
BIPOBAKEHHS 11 B YKpaiHi.

78


http://ddr.minjust.gov.ua/uk/41b7fe00101e9acfe2df4824c8195aca/rozyasnennya_ta_zrazky_dokumentivneobhidnyh_dlya_realizaciyi_zakonu_ukrayiny_pro_vnesennya_zmin_do_cyvilnogo_procesualnogo_kodeksu_ukrayiny_shchodo_vstanovlennya_faktu_narodzhennya_abo_smerti_na_tymchasovo_okupovaniy_terytoriyi_ukrayiny_/
http://ddr.minjust.gov.ua/uk/41b7fe00101e9acfe2df4824c8195aca/rozyasnennya_ta_zrazky_dokumentivneobhidnyh_dlya_realizaciyi_zakonu_ukrayiny_pro_vnesennya_zmin_do_cyvilnogo_procesualnogo_kodeksu_ukrayiny_shchodo_vstanovlennya_faktu_narodzhennya_abo_smerti_na_tymchasovo_okupovaniy_terytoriyi_ukrayiny_/
http://zakon1.rada.gov.ua/laws/main/index

B ymoBax ski ckjanucs Ha ChOTOJAHIIIHIN JE€Hb, BIIOYBAa€ThCA PyHHYBaHHS,
KoH(icKaIllis Ta HallloHaJi3allis BJACHOCTI Ha TEPUTOPISX, IO J1FOTh 11032 IPAaBOBOIO
1oJsl YKpaiHu.

AKTYyaJIbHICTh TEMH JIOCIHIJKEHHsSI 3YMOBJIEHa HEOOXITHICTIO 3a0e3NeyeHHs
JOTPUMAaHHS TIPaB JIFOJAWHH, CEPEN SIKUX MAWHOBI MpaBa € cepell HaWTOJIOBHIMIUX.
Xo4ya YMHHE 3aKOHOJABCTBO BCTAHOBJIIOE CHUCTEMY IPABOBHX TapaHTI 3axUCTy
MpaBa BJIACHOCTI ¥ MaitHOBHX TpaB JIIOJMHU Ta 3 CUTYaIIii, sSIka CKJIaJach Ha ChOTOHI,
NUTaHHS 3a0€3MeUeHHs TPUBATHOI BJACHOCTI 3THILIAETHCS OLIBIIT OOIIOUUM.

AHani3 cyZ0BOi MPAKTUKHU PO3TIISAY HUBUIBHUX CIIpaB, OB’ sI3aHUX 13 HAOYTTSIM,
NPUNUHEHHSM, 31ACHEHHAM Ta 3aXMCTOM MpaBa MPUBATHOI BIACHOCTI, BUSIBJICHHS
CKJIaJIHUX 1 CIIPHUX MUTaHb, 1[0 BUHUKAIOTH Y CY/JIIB MPHU BUPIIICHH] 3a3HAYCHUX
CIOpiB, HAJAHHS MPOIO3WINN MO0 MOXJIMBHUX INUIAXIB IX PO3B’sI3aHHA, 1acTh
MOKJIUBICTh 0CO0aM TMOBEPHYTH BJIACHE MAWHO YW 3MOTY BIAIIKOJYBaHHS 30UTKY,
AKUM OyB HAHECEHMI B pe3yJIbTaTl aHEKCii, 30pOHHOro KOH(QIIKTY Ta OKYyIaLii.

JIOCHITHUKY TIEPEBAXKHO PO3TJISAIAIM TUTAHHS CIIBBIIHOIICHHSI MPaB BJIACHOCTI
1 MeX TpaBa BJIaCHOCTI. 3pO3yMiJIO, IO B CY4aCHUX YMOBax € MoTpeda B MOIaIbIITNX
HAyKOBUX JOCIIIPKEHHSIX OKPECICHOI TEMaTHUKH.

KonBeHI1i€10 Mpo 3aXUCT MpaB JIFOAUHU 1 OCHOBOIOJIOXKHKUX cB0Ooa (1950 p.),
patudikoBanoro 3akoHoM Bif 17 maunusa 1997 p. Ne 475/97-BP (nani — KonBenitis),
3okpema cT. 1 Ilepmoro mpotokony o Hei (1952 p.) nmependayeHo MpaBO KOKHOT
(GI13UYHOI YK FOPUAUYHOT 0COOM 0e3MepelKoHO KOPUCTYBATUCS CBOIM MAaHOM, HE
JOTMYCKA€EThCsI TT030aBJICHHST 0COOM 11 BJIACHOCTI 1HAKIIIE SIK B IHTEpecaxX CYCIiIbCTBA 1
Ha yMOBaX, TNepeadadyeHuX 3aKOHOM 1 3araJiIbHUMH TMPUHIUNAMHA MIXKHAPOJIHOTO
mpaBa, BU3HAHO TMPABO JCpXKAaBU Ha 3/IIHCHEHHS KOHTPOJIO 32 KOPUCTYBaHHSIM
MaiHOM BIJIITOBIIHO JI0 3arajibHUX 1HTEpeCiB a00 11l 3a0e31eUeHHs CIUIaTH T0/IaTKIB
9y 1HIUX 300piB a00 mrpadis.

[apanTii 3md1iCHEHHS TMpaBa BJIACHOCTI Ta HOro 3aXHUCTy 3aKpIIEHO W Yy
BITUM3HSHOMY 3aKOHOAABCTBI. Tak, BiANMOBIAHO 110 4. 4 cT. 41 Konctutymii Ykpainu
HIXTO HE MOKe OyTH POTUIIPAaBHO N030aBieHuil mpaBa BiaacHocTi. [IpaBo npuBaTHOi
BJIACHOCTI € HETIOPYIITHUM.

Kosxna ocoba Mae mpaBO 3BEpHYTHCS JOCYAY 3a 3aXMCTOM CBOTO MaiHOBOTO
npaBa Ta intepecy (ct. 16 LluBinmsHOrO KOMEKCY YKpainu).[2]

VY 3B’s3Ky 3 okymnaiiero Teputopii ABToHoMHOI PecriyOniku Kpum Pociiicbkoro
@Denepalli€lo, TPUBAIOYOIO arpeci€eld Ha CXoll YKpaiHu, a TakoX (IKCyBaHHSIM
TaKUMHU OpraHizaiismMu, sk KpuMmceka moaroBa Micis 3 npas moauau, ObCE, OOH,
[HCTUTYT peniriiinoi cBo6ou, Amnesty International Too HEMOOAUHOKUX BUITA/IKIB
MOPYIICHHS MpaB 0ci0 Ha 3a3HaYeHi TepuTopii, 6araTo MpaBO3axMUCHUX OpraHi3aIlii
HAJAI0Th PEKOMEHAII] 100 3BEPHEHHS 10 €BPOMEMCHKOTO CyIy 3 IMpaB JIIOJAUHU

(mami — €BponechKuid Cym) JUTsl 3aXUCTY MOPYIICHUX MPaB.
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VY pesynbrari ompaifoBaHHS 3BITIB BKa3aHUX OpTaHi3aliid MoJ0 MOmii Ha
aHekcoBaHiii TepuTopii ABTOHOMHOI Pecny6miku Kpum Ta y mMiBIEHHO-CXITHUX
obOnacTsax YkpaiHu YpsI0BMM YIMOBHOBRXKEHHM Yy cIpaBax €BpOINEUCHKOTO CyIy 3
npaB JIIOJAUHU OYyJ0 BHOKPEMJIEHO psJ 4YacTO IOBTOPIOBAHUX MOPYIICHb IpaB
JIOJIMHU, JOTPUMAHHS SIKUX TapaHTyeThcsl KOHBEHITIEIO TTPO 3aXHCT MpaB JIFOJAWHHA 1
OCHOBOTIOJIOXKHUX cB000 (nani — KoHnBeHiis).

3rigHo 3i crarrero 1 KonBeHrtii nepkaBu-wICeHH MalOTh HECTH BiATIOBIIAIBHICTh
3a Oynb-gKe MOpyIlIeHHs rapanToBaHux KoHBeHIIi€0 nmpaB Ta cBOOOA IPOMaJIsiH, SIKi
nepeOyBaloTh MiJ] IXHBOIO «IOPHUCAMKIIEIO». 3IIMCHEHHS MOPUCAUKINT € A
JloroBipHOI JiepkaBu HEOOX1THOO YMOBOIO, a0M BOHA MOTIJIa HECTH BIAMOBIAIbHICTh
3a J1i @00 O€3ISUTBHICTB, 110 CTaBISATHCS i YBUHY, Ta K1 MOPYIIYIOTh TBEPXKESHHS
I0JI0 HEJOTPUMAHHS MIpaB Ta cBOOO/, BUKIaAeHuX B KoHBeHIIii.

@paza «miJ IXHbOK IOPUCIUKIIE» y CTAaTTi | chifg po3ymiTH SIK Te, IO
IOPUCAMKITIITHA KOMITETEHIIisl AepKaBH €, TIEPI 3a BCE, TEPUTOPIAIBHOIO, alle TaKOX
T€, M0 FOPUCIUKIIIS, SIK BBAXKAETHCS, HOPMAIBHO 3/1MCHIOETHCS MO BCIH TEpPUTOPIi
JIep>KaBH.

Ha meili yac ykpaiHChbKI OpraHud JEp>KaBHOi BJIald HE MOXYTh €(EKTHUBHO
(GyHKIIOHYBAaTH Ta 3IHCHIOBAaTH MiSUIBHICTH, CIPSMOBAHY Ha BHUKOHAHHS CBOiX
MOBHOBAaKEHbB, NIepe10aueHNX HalllOHATHHIM 3aKOHO/IAaBCTBOM, Y TIOBHOMY 00CS31 Ha
TepuTopli KpuMChKOro miBOCTpOBa, OKpEMHUX pailoHIB. BUHUKHEHHS Takoi CUTyallii
00yMOBJIECHO TuUM, 1[0 Ha Teputopii AP Kpum, 1mo € HeBiJ’€MHOIO0 CKJIaJI0BOIO
YaCTUHOIO TEPUTOPIi YKpaiHu, BHACTIAOK He3aKOHHUX iK1 Pociiicekoi denepanii yci
3aKOHHO C(OpPMOBaHI OpraHd MICIeBOi Biagu Oyid 3aMiHEHI Ha Ti, IO
0e3rocepeIHbO MiMOPSIAKOBYIOTECSL Pociiichkiit deneparilii B MOPYIIEHHS BUMOT
HaIllOHAJIBHOTO 3aKOHOJABCTBA Ta MPHUHIUIIB MiKHApOAHOTO mpaBa. Ha Teputopii
OKpPEMHUX PallOHIB YMHCHO CTBOPIOIOTHCSI MEPEUIKOAN Y (PYHKLIOHYBAHHI MICHEBHX
OpraHiB BJIaJId 4Y€pe3 arpecuBHI ii 3 OOKYy NpEICTaBHUKIB HE3aKOHHO CTBOPEHUX
030pO€HUX TEPOPUCTUUYHUX (OPMYBaHb, MIAKOHTPOJbHUX Pociiichkidi Peneparii,
IUISIXOM 3aXOIUJIEHHS Ta OJJOKYBaHHS HUMH aMIHICTPATUBHUX OYJIBEIb, 31MCHEHHS
THUCKY, BHCIIOBJIEHHSI TIOTPO3, 3aCTOCYBaHHA (DI3MUYHOTO HACUIILCTBA CTOCOBHO
mocajoBux abo cimyk00BUX 0CiO opraniB Biagu a0o wieHiB ix cimeil. Takox, Ha
[IUX TEPUTOPISIX CTBOPIOIOTHCS OPraHH, SIKi MJIMIHAIOTH CO000 JepkaBHi. [3]

BianoBinHO 110 ycTalleHOi MpakTHUKKW €BPONMEUCHKOTO CyAy 3 MpaB JIOAUHU
kokHa Jlorosipna CtopoHa 3riiHo 31 ctarTtero | KoHBeHIlii Hece BiIMOBIAAIBHICTD 3a
yci Aii Ta Oe3isIbHICTh CBOIX OpPraHiB HE3aJIEKHO BiJl TOrO, YM BOHM MaJIM MiCIIe
BHAC/IIJIOK BHYTPIIIHBOTO 3aKOHOJABCTBAa a00 HEOOXIAHOCTI JOTPUMYBATHUCS
MDKHApOJIHUX 3000B's13aHb.

Otxe, came Pociiicbka ®epepariis Ha Leld yac 3000B’s3aHa 3a0e3medyBaTH

mpaBa Ta cBoOomu, rapantoBaHi KouBenmiero Ha Teputopii AP Kpum, oxpemux
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paiioHIB, OCKUIBKM IIi CKJIAJOBI YaCTMHHU TepUTOPIl YKpaiHu nepeOdyBaroTh MiA
(dakTHyHUM KOHTpoJieM Pocii, To6TO BOHM TepeOyBarTh MiJ ii IOPUCAUKINIEID Y
3HadyeHH1 crarti 1 KonBenmii. BianoigHo, Pocitickka denepairisi BiAnoBigaapHa 3a
NOpYIICHHS MpaB 1 cBOOOJA TrpoMajsH, 1o rapaHToBaHi KoHBeHIl€I0 Ha IHX
TEPUTOPISIX.

OxkpeMo ciia po3riisamaTd TMOPYIICHHS TpaBa BIACHOCTI K (I3UYHHX, TaK 1
opuanuHux oci0. [Ipu 1boMy MOHATTS «MaifHa» MOXE CTOCYBAaTHUCA «ICHYIOYOTO
MaiiHa) Ta aKTUBIB, BKIIIOUAIOYU MailHOBI 3000B’A3aHHS, LIOJI0 SIKUX 3asBHUK MOXE
3asIBUTH PO TE€, 10 B HBOTO ICHYIOTh NPHHANMHI «3aKOHHI CIIOJIBAaHHS» Ha
OTPUMAaHHS pealbHOI MOXKIMBOCTI KOPUCTYBATUCA MTPABOM BIACHOCTI.

Tak, 6ys0 3adikcoBaHO BUMAIKU MEPEIIKO] Y KOPUCTYBaHHI MaitHOM (Di3UYHUM
ocobaMm y 3B’SI3Ky 3 HEMOXJIMBICTIO 4H 3abopoHoro iM opraHamu Pociiicekoi
®enepauii noTpanutyu Ha TepuTopito ABToHOMHOI PecryOmiku Kpum. Kpim Toro, Ha
ChOTrOAH1 3a(lKCOBAaHO YACTI BUIAJKH pPYHHYBaHHA MaiHa, 30KpeMa KUTJIOBHX
OynuHKiB, HailmaHusMu Pocilicekoi @epnepaiii y MNIBAEHHO-CXIIHUX O0JacTIX
Ykpainu.

Kpim Toro, camomporoiiomniesa Biajga Ha Teputopii ABTOHOMHOI PecmyOmiku
Kpum nekinbkomMa CBOIMH aKTaMHM OTOJIOCHIJIA HAIllOHAJI3allll0 MaiHa YKpaiHChKHX
MIIIPUEMCTB, K1 3HaXOAATHCS HA TEPUTOPIi MIBOCTpOBA. 3 OrJsAy Ha L€ BEIUKa
KUTBKICTh IOPUIUYHUX 0Ci0 Ta, 30KpeMa, 0aHKIBChKMX YCTaHOB BTPATWJIN JAOCTYII JI0
CBOTO MaiiHa, sIK€ 3HAXOJMTHCS HA OKYIOBAHIA TEPUTOPIi, 1 SIK pe3yJbTaT, BTPATHIN
MO>KJIUBICTh OTPUMYBATH NPUOYTOK 3 MOr0 BUKOPUCTAHHA. AHAJOTIYHA CHUTYallis
B1I0YBA€ETHCS 1 B MIBACHHO-CXITHUX 00JacTaAX YKpainu. 3okpema, Oynu 3adikcoBaHi
YyacTi BHUMAJKM 3aXOIUIEHHS WIEHaMU CaMOIIPOTOJIOIIEHOT BJIAaJW TakK 3BaHHUX
Hounenpkoi Ta Jlyrancekoi Hapomuux PecmyOmik mnpumimieHb Ta CHopya, siKi
nepedyBaroTh y JepKaBHIN, KOMyHAIIbHIN UM IPUBATHINA BIACHOCTI.

Pexxum okynarii, Hakiagae Ha Pociiiceky @ezaepaliiro 0OMEKEHHS y BITHOCUHAX
BJIacHOCTI. BinnosigHo 1o crarti 53 KoHBeHIIil Mpo 3aXUCT HMUBUILHOTO HACEJIEHHS
nig yac BiiiHU (XKeneBa, 12 cepnHsa 1949 poky) Oynb-sike 3HUIIECHHS JI€pP>KaBOIO-
OKYITaHTOM PpPYXOMOTO 4YHM HEpyXOMOro MaifHa, M0 € I1HAMBIAYaJIbHOI YU
KOJIEKTUBHOIO BIIACHICTIO MPUBATHUX OCI0 YW JepxkaBu, a00 IHIIUX TPOMAJICHKUX
YCTAaHOB YW COINAbHUX a00 KOOTMEpaTUBHUX OpTraHi3alliid, 3a00pOHSETHCA 3a
BUHSITKOM BHUIIAJIKIB, KOJIU 1€ € HEOOX1THUM JIJIsl TPOBEICHHS BOEHHUX OTIEPAIliif.

Tak, KouBeHuiss mpo 3akoHM Ta 3BuYai cyxonunbHOi BiiHM (I'ara, 1907)
3a00poHs€e KOH(pICKaII0 MPUBATHOI BIAaCHOCTI (cTarTs 46). A BiAnmoBigHO 10 €T.60
uiei KonBeHiii nepkaBa, 110 3aXOIujia period, MOBUHHA BU3HABATH 3a COOOIO JIMIIIE
MpaBa yMpaBJIiHHS 1 KOPUCTYBaHHS CTOCOBHO IPOMAJICHKUX OyiBENb, HEPYXOMOCTI,
JICIB 1 CUThCHKOTOCIIOAAPCHKUX YTiJlb, 110 3HAXOIATHCS B HiM 1 HaJekaTh BOPOXKIM
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nep>xaBi. Bona 3000B’s3aHa 30epiraT OCHOBHY IIHHICTH ITMX BHIIB BJIACHOCTI Ta
YIOPAaBJIATH HUMH 3T1IHO 3 MPaBUJIaMU KOPUCTYBAHHS.

3 momenTy aHekcii AP Kpum Pociiicekoro denepariiero ta okynaiii oKpeMux
palioHiB BiOyBaeThCcsl Oe3mMpelie/ieHTHa HallloHai3alisa SK Jep)KaBHOI, Tak 1
MPUBATHOT BIIACHOCTI CaMOIIPOTOJIONICHOO BIAJ00 3a MIATPUMKU Biaau PO,
TOYHIIIE 1IeW Tpolec OLIbIIe CXOXKHUI Ha eKCIIporpialliio BiacHocTi. [Ipuuomy, BiH
BiIOYyBA€ThCS HE HA MIACTaBl CHEIlabHUX 3aKOHIB, aje (PaKTUYHO B PEKUMI
MOCTAaHOB CaMOIIPOTOJIOMIEHOT KPUMCBHKOI BJIaId, IO CYHNEPEYUTh POCIHCHKOMY
3aKOHO/IaBCTBY.

3aranom TiibKO y PecmyOmimi Kpum Oyna HamionamizoBano Onm3bko 250
00’€KTIB MPUBATHOT BIAacHOCTI. 3a cioBamu Kpumcekoro «mpem’epa» C. AKCbOHOBA,
HAIllOHANI3alisl IMX OO0’€KTIB TMOB’S3aHa 3 HECIHPOMOXKHICTIO iX BIACHHKIB
«OOTpYHTYBaTH CyMHU 3a3HaHUX BHTpaT». CHOTOIHI 1€ MPOCTO PSI MPOLEAYP II0A0
00’€KTiB, MO SKUX OyJI0 MPUIHATO MPOIEAYPY MPUMYCOBOTO BUKYITY, aj€ BIACHUKU
HE MOXYTh (PI3UYHO HAJAATH JOKYMEHTH, OCKUIBKM BUKYIIIB HISIKUX HE Oyno. | mMu
MPOCTO 3aXOJUMO B TIIYXHM KYT, OCKUIBKH Jlajli HEMAa€ MOKIJIMBOCTI OPOPMIISTH iX
HAJICKHUM YHHOM, TOMY OYyJI0 IPUHHATO PIllICHHS PO HamioHasi3allio.[4]

3a indopmarriero Oaratrox 3MI, 3 kinmsg 2014 poky BIIACHMKH 00’€KTIB, IO
MOTpanuiIu il «HAI[lOHATI3aIlll0», HaMaraloThCsi TOBEPHYTH HEPYXOMICTh 3a
JOTIOMOT0K0  apOITpaXHUX CcyAiB. «OmHl KoMmaHii mpsiMo abo 3a J0MOMOTrOIO
MIJCTaBHUX (DIpM HAMararoTbCs TOBECTU CYNy, 110 BOHM MAalOTh MpaBa Ha 00’ €KTH.
[Hmn yxpaiHchki (hipMHU TIOHOBIIIOIOTh Y KPUMCBKOMY apOiTpaxi ClpaBH, MOPYIIEHI
no mnpuenHanHs Kpumy  yKkpaiHCBKOIO  TPOKYpaTyporo, TMTpO  OCKap>KEHHS
MpuBaTU3aIlii; Tak, MO0 CyIas BU3HAB CIIPHE MaWHO BJIACHICTIO YKpaiHu abo
Mo3uMBayva», - Cepel TUX, XTO OCKap)Ky€e pIlIeHHS TMpO «HaIllOHATI3allIiy, -
6i3necmenu Cepriii Tapyra Ta irop Konomoicekuii.

3a iHdpopmarmiero M3C VkpaiHu, Ha AaHUH MOMEHT IIICTh YKPAiHCBKHUX
KOMMaHIA Mmojanu 1mo3oBu mpotu PP miono 3axucty ix BiacHocti B Kpumy, 1e
"IlpuBarbank", "VYkpnadta", aepomopr "bennOex", Stabil, Everest Estate 1
Oman0ank. [1o30Bu Oynu mogaHi Ha OCHOBI YKPaiHCHKO-POCIMCHKOT MIKYPSIOBOI
YTOJIM MPO 3a0XO0UYCHHS 1 B3AEMHUM 3aXUCT 1HBECTHIIIH.

VYkpaiHChKl KOMMaHIi MOXYTh OOIPYHTOBYBAaTH CBOKO BUMOTY IIOJO 3aXHUCTY
BiacHOCTI B Kpumy THMm, 1110, TIO-TIepIIie, X MO30aBMWIM JOCTYITY IO BJIACHOCTI 1, TO-
apyre, ix mo30aBWJIM MOXJIMBOCTI OTPUMYBAaTH NPUOYTOK BiJ BUKOPUCTAHHS i€l
BJIACHOCTI. AJI’K€ B OUTBIIIOCTI BUTIAJKIB 115 BJIACHICTh OyJia MPOCTO BKpaJICHA.

Takoxx € OnMOK TUTaHB WIOJO 3aXHWCTy IMpaBa BIACHOCTI Ha TEPUTOPIAX
30poHOT0 KOH(IIKTY, SIKI KOHTPOJIIOIOTHCS YKPAaiHCHKOIO BIIa010. Tak, MEIIKaHKa
CrnoB’stHCBKA 32 JOTIOMOTOI0 IOPUCTIB ['€bCIHCHKOI CITIIKKA BIEpIIe BUTpaia B Cy/Ii

CIpaBy MPO KOMIEHCAITIIO 3a KUTI0, 3pyiHoBaHe mig yac ATO.
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Cmpasa 1151 Oyna myxe HempocTa. ['ojoBHE K Oy0 mpaBUIBLHO MIATOTYBAaTH BCI
JIOKYMEHTH, SIK1 JlaBaJid OW TiJICTaBu 115 mo30By. Cepen HUX OyJid 3asiBU /10 MOJIIIIT,
mo0 3adikcyBatu caM ¢akt pyhHyBaHHA. Takox topuctu YI'CIUI orpumanu aktu
PO TIOXKEXKY BiJI MMOKEKHUKIB, ¢ Oyino 3adiKCOBaHO MPUUUHY PYHHYBaHHs. PaHire
y TOCTpaXkJanux OyJaM akTW MpO PyWHYBaHHA, OTPUMaHl BiJ CIeLiaJbHOI KOMicii
MICBKOI pajiy, ajie B HUX He Oyia BKa3zaHa MPUYHHA WX PyHHYBaHb.

3a pe3ynpTaTaMH LIUX aKTIB Ta BUCHOBKIB OyJiM MOPYIIEHI KapHi MPOBaKEHHS
3apeecTpPOBaHi y Jep>KaBHOMY PEeCTpi. OLIbIIE JeCsATKA MO30BIB A0 MICIICBUX CYIIB
HepIoi 1HCTaHIIii, 1 KOXKHOTO pa3y OTPUMYBaB BIIMOBY IIiJ1 pI3HUMU TpuBoiaMHu. [1o-
nepiie, CyAjal Hamoussraiau, 1mo ¢akTt pyhdHyBaHHA OyauHKy BHaciuinok ATO He
J0BeIeHO. BUCHOBOK MOJIIT Ta MOKEKHUKIB BOHM MPOCTO irHopyBaiu. [lo-mapyre,
CyI/l He BU3HABAJIM MO30B 4Yepe3 Te, [0 He BBAXKAIU JCpKaBy YKpaiHa HaJe)KHUM
BiAMOBiaueM, 00 Ha iXHIO JyMKY HE BOHa 3pyiiHyBana 1i Oyaunku. [lo-Tpere,
BIIMOBJISLJIM 4Yepe3 Te, 10 HIOWTO HE ICHYE MEXaHI3MIB MOBEpHEHHS KomTiB. Ha
npolec npuixmpkanmm npeacraBHuku KabGiHy Ta po3noBifaiv, MO y 3aKOHOAABCTBI
YiTKO HE TMPONUCAHO MeXaHI3MIB KomrmeHcarii. Hampukinag, He CTBOpPEHO
CHeliaJbHUX PaxyHKIB JUIs MepeKa3y KOIITIB.

Hapemri B AnensiiiitHoMy cyail 3HAWIIOBCS CYIJs, SIKMH PO3LIHUB PIIICHHS
Cylly NEplIOi IHCTaHILII NpO BIJCYTHICTh HAJEXKHUX MEXAHI3MIB HEBIPHUM Ta
IIEPETIISIHYB MOTO.

VY cBoemy pilieHH] cyAas ANETALIMHOro Cyay 3ayBa)KuB, IO «BIAIIKOTYBaHHS
IIKOJIM, 3aMOAISTHOI TEPOPUCTHUYHUM aKTOM, PETTIAMEHTYETHCS CIEI[IaTbHOI0 HOPMOIO
— ¢1.19 3akony Ykpainu Ne638-1V “IIpo 60poTh0y 3 TEpOpU3MOM ™Y, 3T1AHO 3 IKOIO
BIIIIKOJYBaHHSI ~ IIKOJAM, 3aMoOJisIHOT TPOMAjsHAM  TEPOPUCTUYHHM  aAKTOM,
MIPOBAIUTHCS 32 PAXYHOK KOIITIB AEPKABHOTO OIO/KETY YKpaiHH.

VY noniOHUX mpaBOBiAHOCHHAX €BPOMENHCHKUI CyJ 3 MpaB JIOJUHU BKa3aB, IO
BIIMOBIJANBHICTh JCPKaBU Ma€ aOCOJIIOTHUNM XapakTep 1 O0’€KTUBHY MPHUPOY,
3aCHOBaHY Ha Teopli COLIANHOIO pPHU3UKY. TakuM 4YMHOM Jep:kaBa MOXe OyTH
MPUTATHYTAa 1O BIAMOBIAAJIBHOCTI 3 METOI KOMIICHCAIlli IIKOAM THUM, XTO
MOCTPaXKJaB BiJl il HEBCTAHOBJIEHUX OCI0 a00 TEPOPHUCTIB, KOIM JIep>KaBa BU3HAE
CBOIO HE3/IaTHICTh MIATPUMYBATH T'POMAJCHKHI MOPSIOK 1 Oe3meky abo 3axHIlnaTu
JFO/IeH 1 BIacHICTh.[5]

BucHoBOK: BioMO, 10 B yMOBaxX pyHHYBaHHS, KOH(ICKaIl Ta HallloHaTi3amii
BCiX ()OpM BIACHOCTI, HAWBUT1IHIIIMM BapiaHTOM € po3poOKa MPaBOBOTO MEXaHI3MY
3aXMCTY 1 JOMOMOTM 0c0o0aMm, Ikl B pe3yJbTaTi 30pOMHOr0 KOH(IIIKTY, HE3aKOHHOI
aHeKcli Ta OKynalii OKpeMUX TEPUTOPIl HE MOKYTh KOPUCTYBATUCS BJIACHICTIO.

Yepes MDKHApOAHI TMPaBOBI  MEXaHI3MHU  MPUNUHUTH  €KCIIPOTPIaIIifo
(«HamioHami3amioy) Ta iHir Gopmu KoHbICKaIlil BIaCHOCTI Ta MiANpUEMCTB y Kpumy
Brnagor Kpumy Ta mpuBatHuMu ocoOamu. [leperisHyTu 3aKOHHICTH €KCIpompiailii
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Ta KoH(icKaIii MaiiHa 1 MANPUEMCTB, 10 BIAOYIUCA paHille, Ta BXKUTH 3aXO0/IB IJIs
MOBHOT'O BIJIHOBJICHHSI TMpaBa BJIACHOCTI Ta IHIIKUX (OPM KOMIIEHCAllli TUM, XTO
3a3HaB 30MTKIB Y 3B’ 513Ky 3 TAKUMHU HETIPABOMIPHUMU JTISIMHU.
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MEIIAIIA K ATbTEPHATUBHUI CIIOCIE BMPIIIEHHS
ITPABOBUX KOH®JIIKTIB B IUBIVIBHOMY CYJOYNHCTBI

AKTyanpHICTh MpOOJEMAaTUKH BU3HAUEHAa (OPMYBAHHSAM Ta MpONaryBaHHAM
MO3UTUBHUX TEHACHIIN PO3BUTKY IHCTUTYTY MeAlalii SK OJHOrO 3 EJIEMEHTIB
IPOMAJTHCBKOTO  CycnuIbcTBA YKpaiHM 1 4K HAacHiAOK — Yy 3MEHIICHHI
3aBaHTAXEHOCTI CY/iB, IO Ja€ IM MOXXIJIMBICTh CKOHIIEHTPYBATHCS Ha OLUIBII
CKJIa/IHUX CIIpaBax.

MeToto € noCHiDKEHHS I1HCTUTYTYy Mefiaili sK eJeMEHTa TPOMaJsSHCHKOTO
CYCIIUJIBCTBA Ta MPABOBUX 3acaj aIbTEPHATUBHUX CIIOCOOIB 3M1MCHEHHS MPABOCYIJIA.
Jlis  MOCATHEHHS METH TMPOIMOHYETHCS BHUPIMIUTH P HAYKOBO-II3HABAIBHUX
3aBJlaHb: BUBHAYUTH CYTHICTb 1 TEXHOJIOTIIO Meiallii FOpUINYH1 HACIIIKK Meiallii Ta
iX peasizallito B HalllOHAJLHOMY IpaBl Y KpaiHH.

AHani3 JochiKeHHs mepeadayac BUBUCHHS MPABOBUX 3acaj ajlbTEPHATHBHUX
CHOCO0IB 3A1MCHEHHA MpPaBOCYANs, AOCTIKEHHS I1HCTUTYTY Mepiamii sk ¢dopMu
ATBTEPHATUBHOTO BUPIMIEHHS CITOPIB.
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[lepeBaHTa)XEHICTh CYZIIB, TPUBAIICTh CYIOBOIO pO3TJSAY, TPYIHOIII Yy
peanizamiii NPUUHATUX CYAOBUX PIIIEHb CBIIYaTh MPO OOMEKEHICTh CYIO0BOTO
nigxoay. Kpim Toro, mpu CymoBOMY pO3IJISl CIIOPY HEMHHYYl 3MarajibHICTh Ta
NPOTUCTOSIHHSL CTOPIH, IO 3aroCTPIOE€ BIJHOCHMHM MIX HUMH Ta YHEMOKIIUBIIIOE
JificHEe PO3B’sI3aHHS KOH(ITIKTY.

AnbpTepHaTHBHI CHOCOOM BHPIIICHHS CIIOPIB IepeadavyaroTb BHUKOPHUCTaHHS
TaKUX METOMIB PO3B’sI3aHHS KOH(IIKTY, AKI HaWOUIbIIE MAXOAATh Y TiM 4M 1HIIHA
CUTYyallli, BpPaxOBYIOTb IHTEPECH Ta BHMOTH CTOpIH, JONOMAaraioTh I[OJ0JaTH
KOH(UIIKT, 30epertd MOXJIUBICTh MOJAJBIIOTO CHUIKYBaHHS Ta  CIIBIOpaIll.
KoHn@uikTy, 110 po3B’s3yl0TbCsl MUPHUMHU IIUIIXaMU, HE JIUIIE HE MPUHOCATH KON
CYCIUIBHUM BIJHOCHHAM, a HaBNaKW, CIPHUSAIOTH NPOrpecy 1 MalTh MO3UTUBHE
3HaYeHHS 17151 QYHKI[IOHYBAaHHS CYCIIJIbCTBA.

Menianis €  anpTepHaTUBHOIO  (OPMOKO  BHUPILIEHHS  CHOpPIB, TOOTO
aNbTEPHATUBOIO  CyJOBOMY po3rany. OpHumM 3  [OpUHOMOIB — Mediamii €
N0OpOBUIBHICT, TOOTO CTOPOHU CaMi BUPIIIYIOTh JOMOBIISITHCS iM, 4d Hi. CIIJIbHUM
MDK Mejiamiero 1 Tiero (GopMOI BIJHOBHOIO IPaBOCYAAS, IO ICHYBajo B
YKpaiHChKUX 3€MJISIX J0 PaJsHChKUX YaciB, €, HacaMIIepel, CIIpsIMyBaHHs 3yCUib Ha
BI/IHOBJICHHSI TIpaBa MUISIXOM YKJIAQJaHHS MHPHOI YroJd MK TMOTEPHUIHM 1
MpaBONOPYIIHUKOM. Meqialis K aJbTepHAaTUBHA (popMa BUPILICHHS CIIOPIB HAAae€
3MOTY CTOpPOHaM CaMHUM NpHUMAaTH PIIICHHSA 3a JOMOMOTOI0 TPeThOi HEHTpaibHOI
CTOPOHH.

[TpakTyHe mpoBeAEHHS Meaialliii Ha OCHOBI BiJTHOBHOI'O MPABOCYsl PO3IIISIIA€E
S1. Bamiok 3 MOJIbCHKOTO HEHTPY Meiarlii, SIKHil BU3HA4ae, 1Mo y CyTHOCTI Meiaiii
3aKJIaJIeHO0 TIMOOKUH CEHC TOMYy, IO 3aBISKU LbOMY JIOAM cami IOYHMHAIOTh
MIKJIYBaTUCS TPO BJIACHI CIPaBH, IIKABUTUCA HUMU W OyayBaTH TPOMAISHCHKE
CYCIIUJIBCTBO, IO MOKE BIOPATHUCS 3 BIACHUMH TpoOiemamu caMoTyxkw [1, c. 77].
OpHiero 3 3a1a4, siKa MOKJIAJAETHCA HA IHCTUTYT Meiallli, € pO3BaHTAXKEHHS Cy0BO1
CUCTEMHU, Ha/IAHHS MOKJIMBOCTI CTOPOHAM BUPIIIUTH MpoOieMy 0€3 po3risay clipaBu
y cyal. OyHKIIIO NPaBOCYAld 3 IHCTUTYIIM CyA0BOi BIaAW YaCTKOBO BIJJIal0OTh Ha
peanizaiilo TPOMAJSIHCHKOTO CYCIUIBCTBA. B  I[bOMYy KOHTEKCTI MPE3UIACHT
Koncrurymitnoro tpubynany Ilonbii Mapek Cad'ssH Harosonrye Ha 3Ha9yIIA pouti
CYIliB TpHY MTOOYI0B1 TPOMAISTHCHKOTO CyCUIBCTBA [2, C. 7].

AHani3 MpakTUKHA CyJOBUX Ta MPaBOOXOPOHHUX OpPraHiB 3 BIIPOBAKCHHS
npouenypu mexaianii B Aurmii, benerii Ta Himeuunni, nposenenuit B. 3emisiHCbKOIO,
MoKa3ye, 110 Mediallis A03BOJIs€ BIIINTH B BTpaTH 4acy B CYJIOBOMY IpOIECI, Bif
JIO0JATKOBHUX 1 HemepenOadeHnx BuTpar. CTaTUCTHKA PO3BUHYTUX KpaiH MOKa3ye, M0
Bix 83% 1o 85% Bcix memiarii Bnani. HaBiTh SKIIO yroau HE JOCITHYTO, 3aTy4eHHS
B Meiaiito 301IbIITye€ PO3YMIHHS Ta 3aJ0BOJBHSHHS CTOPIH-YYaCHUKIB: Memiailis,
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TaKUM YMHOM, CHpAaBJIS€ MO3UTUBHUN BIUIMB HA CIPUMHATTA yYaCHUKIB 1 iX NIl B
cyJloBoMy mporieci [3, c. 6].

CynoBuit po3risifi 3aBXIu Iepefdadae HasBHICTh MEPEMOXKIA 1 TOro, XTO
oporpaB, a  Mejialis  HajalmToBaHAa Ha  TOWIYK  B3a€EMOBHUTIJHOTO  Ta
B3a€EMONPUMHATHOTO po3B’si3aHHA KOHGmIKTYy. Ilpomec memianii, Ha BiIMIHY BiX
CyIOBOTO, HE MOTpeOye MIATOTOBKMA 1 HAJaHHS 3HAYHOI KITBKOCTI JTOKYMEHTIB,
JOTPUMAHHS TMPOLIECYaAIbHUX HOPM, MOPYIICHHS SKUX Yy CyJIl MOXE 3aKiHUMTUCA
nporpamiemM crnpaBu. Mepiamii BracTuBHi HeQOpMaJIbHUN Ta THYYKHH Xapakrtep,
MOPIBHSHO 13 CYJOBUM IPOILIECOM, SIKMII MOK€ MPOJOBKYBATUChH JEKIJIbKAa POKIB,
Me/Tiallis 3a01aKye Jac.

Ha croroani me He Bu3Ha4YeH1 (HOpMHU, MPUHIIMIIN 1 MEXaHI3MH BIIPOBAJKEHHS
Mefiaii B MPaBOBY CHUCTEMy YKpaiHM Ha Cy4acHOMY eTami ii pO3BUTKY, IO 1
00yMOBUJIO BUOIp TEMHU.

B Vkpaini meaianis sk anbTepHATUBHUN 3aC10 BUPILIEHHS CIIOPIB POOUTH JIUIIE
mepur KpPOKH, BH3HAIOYM Taly3b 3aCTOCYBaHHs, BHPOOJSIOYM CBOi CTaHAAPTH,
IIYKalO4X 3acO0M BIIPOBAKEHHS B CycniuibHE KUTTS. ChOro/lHI BUHMKIIA HarajbHa
noTpeda y BUBUECHHI MDKHAPOJHUX CTAHJAPTIB Yy 1K cdepi, yIOCKOHAIEHHS HOPM
HAI[IOHAJILHOTO ~ 3aKOHOJIaBCTBA, 1[0  PETrYyJIOIOTh MPOBEACHHA  MPOLENypU
MPUMUPEHHS Y KOH(MIIKTHUX CHUTyallsX, BHECEHHS 3MIH [0 MpOLEeCyalbHUX
HOPMAaTUBHO-TIPABOBUX aKTIB ISl CKAaCyBaHHS MEPEIIKOJ Yy MPOBEAEHHI JOCYI0BOi
Mefaianii, po3poOli  MexaHI3MIB  IX IPaKTUYHOrO  3acTOCyBaHHsA. YWHHE
3aKOHOJIABCTBO Ma€ MEPCIEKTUBHE MIAIPYHTS JJIA 3aCTOCYBAaHHA IHCTUTYTY Meziali
B YKpaiHi. 30kpeMa, IHCTUTYT IPUMHUPEHHS B MPOIIECYaTbHOMY 3aKOHOJIaBCTBI — CT.
175 LuBiapHOTO MpOolIeCYaTbHOT0 KOACKCY, CT. 78 I'ocrmoaapchKoro mporecyaiabHOro
KOJCKCY, SIKI PpEerjaMeHTYIOTh YKIAJEHHS MIDK CTOpPOHaMH CYyJIOBOTO IPOLECY
MHUPOBOI YTOAM 3 METOI0 BPErYJIIOBaHHS CIOPY Ha OCHOBI B3a€EMHHUX IOCTYIOK.
OnHak, MHUPOKOMY 3aCTOCYBAaHHIO CYYaCHOI'O METOJly HalaroJ»KE€HHS KOH(IIIKTIB 1
MPUMUPEHHS CTOPIH 3aBa)kKa€ €JIEeMEHTAapHa HEOOI3HAHICTh CYCHUIbCTBA LIOJ0 MOTO
MOXJIMBOCTEH, BIJACYTHICTh JIETAJIbHOI perjlaMeHTallii [bOro TMpoIecy Ha
3aKOHOJaBYOMY piBHi [4, c. 2-3].

VYkazom Ilpesunenra Ykpainu «IIpo xoHIENIi0 BIOCKOHATICHHS CYIIBHUIITBA
JUIS. YTBEP/DKCHHST CIIPaBEIJIMBOTO Cyay B YKpaiHi BIJAMOBIAHO 10 €BPONEHCHKHUX
cTaHaaptiBy, npuiiHatTUM B 2006 pori, Oynu BHU3HAYEHI IUIAXH PO3BUTKY
aNIbTEPHATUBHUX CIIOCOOIB PO3B’s3aHHS CHOpPIB, pe(hOPMYBAHHS Ta BIOCKOHAJIEHHS
1HCTUTYTIB, O€3MOCepPEHRO OB’ I3aHUX 3 Peati3alli€lo MpaBa Ha CyJIOBHM 3aXHCT.

Ha Tenepimniii yac po3po06ieHo npoekt 3akoHy Ykpainu «lIpo memiariio», 3
OPUMHATTAM $SKOTO Ha 3aKOHOJIABYOMY piBHI OyIyTh 3aKkpillVieHI IMpPaBOBI YMOBH,
OCHOBHI 3acajy, MOPSAOK Ta MPUHIMWIU 3TIACHEHHS Memiallii, MpaBOBUN CTaTycC
YYaCHHKIB MemiaimiitHoro mporecy. [IpuliHATTS 3aKoHy, KU OM YITKO PETyJIOBaB
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npoueaypy Memianii, nepeadadaB 000B’ I3KOBICTh MPUUHATUX B 1i pe3ysbTaTi PillleHb
Ta 3000B’s13yBaB Cy0’ €KTIB BJIaJHUX [MOBHOBA)XE€Hb 3aCTOCOBYBAaTH BCl 3aXO0IU JIA
BUPIIIEHHS CIOpY, MEpII 3a BCE B JIOCYJOBOMY MOpPSAKY, 3HAYHO O MOJIETIINIIO
IpoCyBaHHA Meialii B YKpaiHi.

3a MM 3aKOHOM, MeAiaTopoM Moke OyTu (izuyHa ocoba, sika MpomIIa
CHeIiaJIbHy MiATOTOBKY 3a BIJIMOBIAHUMH HAampsIMKOM B YKpaiHi a0o 3a ii MexaMmu 1
oTpuUMalio cepTudikar ado IHIIUI JOKYMEHT, SIKHH MATBEPDKYE MPOXOKEHHS HEIO
BIJIMTOBITHOT MIATOTOBKH, 1 AKiA HA MOMEHT YKJIQJICHHsSI IOTOBOPY MPO TPOBEICHHS
Me/Tiallii BUIIOBHUBCS IBAAISATh OUH PIK .

OTxe, mpoaHami3yBaBLUIM 3acaJd aJlbTEPHATUBHUX CIOCOOIB 31HCHEHHS
paBOCYIsl MOKHa JIMTH BHUCHOBKIB, 1[0 MeJiallid HE € HOBOI ISl YKPaiHCHKOI
MpaBOBOi JINHCHOCTI, aje€ Ha Cy4acHOMY e€Tali pO3BUTKY TMPaBOBOI CHCTEMHU
HEJOCTATHBO JIMIIE BU3HAYEHHS 1 PO3YMIHHS TOrO, IO L€ IHCTUTYT BXKE ICHYBaB B
YKpaiHCbKOMY TIpaBi, CbOT0JIHI HEOOX1HO BU3HAYUTH MOXJIMBOCTI (DYHKIIIOHYBaHHS
HOTo B Cy4acHUX YMOBAaxX, HOro HOBI (hopmu peanizanii. MokHa COJIIBaTHCS, 1110 BIH
OpraHiuHO YBiiiie B MPaBOBY CUCTEMY YKpaiHU 3aBIASKU TOMY, IO HE € YYXKHUM, a
JUIIE TUIBKA MOJEPHI30BaHUM, 1 MPUAATHUM i1 (DYHKI[IOHYBaHHS HE TUIBKU B
YKpaiHCbKOMY IIPAaBOBOMY IIPOCTOPI, a ¥ /I BUPIMIEHHSI MI)KHAPOJHUX KOH(IIKTIB.
3anpoBaJKEHHsT MeJlalli CIpUATHME HE TUIbKM BCEOIYHOMY Ta €(QEKTHBHOMY
PO3B’s3aHHIO KOH(IIKTIB, ajieé i JO3BOJIUTh CYTTEBO PO3BAHTAKUTU MEPEBAHTAXKEHI
CIpaBaMU 3arajibHi CyJid, CTBOPIOIOYM HOBUW 1THCTUTYT IMBUII30BAHOTO BHUPIIIEHHS
CIOPIB, 110 BUHUKAIOTh B IPUBATHO-TIPABOBUX c(epax CYCHIIBHOTO KUTTS.
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Jlumeuniok Onekcanop,

cmyoeum epynu IOl - 141

ropuouynoeo axynememy CHY im. B. lans.
Hayxosuii kepienux: k.10.H., ooyenm Kannina I'. A.

MNPOBJIEMU 3AXUCTY YECTI, T'I/THOCTI TA ALJIOBOI PEITYTALIII
oCcobn

KoncTuTyiiline BHU3HAHHS JIOJWHU, 11 MpaB 1 CBOOOJ HAWBHIIOK IIHHICTIO
YKPaiHChKOT'O CYCIUJIBCTBA MPU3BOJIUTH J1I0 HEOOXITHOCTI BUPIIICHHS HOBUX 3aBJ/IaHb
y BIAMOBIAHIN ramxy3i MpaBOBOIO PETyJIIOBAaHHS, BKIIOYAIOYM BIOCKOHAJIIEHHS HOPM
IIMBUIBHOTO 3aKOHOJABCTBA, PETIAMEHTYE, SIK HE TUIBKHU TpaBa 1 CBOOOIU TPOMAJISH,
a i mependayvae MpaBOBHMI 3aXUCT iX HEMaTeplaJbHUX OJiar, CIPUSIOYM THM CaMUM
CTAaHOBJICHHIO YKpAiHM K JEMOKPATHUYHOI, COLIaJbHO-TIPABOBOI JACPKABU, B IKOMY
JIFOJINHA —HaWBa KJIMBIIIA [[IHHICTH Ta 0araTcTBO.

Pa3zom 3 nium, cyyacHa ykpaiHCbka TpOMaJISHChKa IMPaBOBa HayKa, HE3BAKAIOUH
Ha BIJJOMY TPUBAIICTh NEPIOTy PO3BUTKY HOBUX EKOHOMIYHHMX BIJTHOCHH, BCE IIIE
nepebyBae Ha erami cBoro (opmyBanHsA. [lpu 1pomy naenani OUIBIIOI TOCTPOTU
HaOyBae mpoOjeMa €(QEeKTUBHOIO 3aXUCTy HEMaWHOBUX IMpaB (I3UYHHUX Ta
IOPUIMYHUX OC10, OCKUIBKH JUJISl peai3alli OCHOBHOTO KOHCTUTYLIMHOTO MPHHIIUITY
PO BUIIY IIHHICTh JIOJACBKUX TMpaB, cB0OOOA 1 Osar HEOOXITHO MOCTIHHO
BJIOCKOHAJIIOBATH MIPABOBUI MEXaHI3M iX 3a0e3MeUeHHs 1 peasi3arlii.

[Ipo akTyanbHICTHh LOTO HAYYHOTO JOCHIKEHHS CBITYUTH 3aKOH YKpaiHu
«IIpo cynoBy MpakTHKy y CIpaBax MPO 3aXHUCT TAHOCTI Ta YecTi PizuyHoi ocodu, a
TaKOX JiJ0BOi penyTarlii (i3u4HOI Ta IOpUIUIHOi ocobu» [3], TaM 0OrpyHTOBaHO
HEOOXITHICTh B JIOMOBHEHHI HOPM CTOCOBHO 3aXMCTy 4Y€CTi Ta TIJHOCTi, IJTOBOi
penytaiii (pi3Uu4HOiI Ta IOPUIUYHOI OCOOM, BIOCKOHAJIEHHS HOPMAaTHBHOI 0a3u, Ta
MalyTh CTBOPEHHS KOHKPETHOTO 3aKOHY YKpaiHU «IpO 3aXHUCT TIAHOCTI Ta 4YECTI
(b13u4HOI 0cO0U, a TaKOXK JIIJIOBOI pernyTarllii (13U4HOI Ta IOPUIUIHOT 0COOM».

Bignosigno mo crarTi 68 KoHcTrTylii YKpaiHu KOXKHA JIFOJAMHA 1 TPOMaITHUH
3000B's13aHU  HEYyXWUIbHO JoTpuMmyBaTucsi Korcturymii VYikpaiHu Ta 3aKoHIB
VYkpainu, He TocsiraTi Ha TpaBa 1 CBOOOJM, YeCTh 1 TIAHICTh 1HIIUX Jtoaei [1,68].
3rimHo cratTi 28 KoHctutyiii YkpaiHu sika mpoToJIoNIye, Mo KOKEH Mae MpaBo Ha
MoBary J0 Moro riHOCTI.

BaxxmBoro mpobiieMoro € Te Hacamrmepes, o JiliCHe 3aKOHOJaBCTBO, HE Mae
YITKOTO BU3HAYEHHS MOHATH YECTi, TJHOCTI, IIJI0BOI pernyTallii, 1€ Bce TOMY, 110
OCKIJTbKM BOHHM € OJHOYaCHO OCOOMCTHMMH HEMAaWHOBHMH TpaBaMHd W MOpajbHO-
€TUYHUMH KaTEeTrOpisSIMH, SKHMH 3aKOH HaJa€ BU3HAYCHHS CaMOCTIMHUX 00'€KTIB

CyZIOBOTO 3axuCTy B VYkpaiHi. Takox ¢izuyHa ocoba Hacammepen Mae MpaBo
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3BEPHYTHUCS JI0 CyAy 3 MO30BOM MO0 3aXHCTHTH CBOIO TITHICTh, YECTh Ta JIJIOBY
pernyTaliro. Yci crnocobu CyaoBOro 3aXHMCTy T1IHOCTI Ta 4ecCTi, JUIOBOI pemyTarlii
nepeadbadeHi crarrero  16[2,16] ta crarreto 277 HusineHoro Komekcy
Ykpaiaun[2,277].

CBiTOBa CHUJIBHOTA BXXE KiTbKa ACCATIIITH Iy)Ke CTypOOBaHa MpoOieMaMu
3aXUCTy MpaB 1 cBOOOA MIOAMHU 1 rpoMaasHuHA. Tak ['eHepanpHOr0 AcamOieero
OOH 10 rpynust 1948 poky I'enepanbna AcambOness OOH mnpuiinsia «3araibHy
JIEKJIaparis IpaB JIIOJAWHMY, 10 TPOTOJIONIye PABO KOKHOI JIFOJUHU Ha COIiaIbHE
3a0€e3MeueHHs 1 Ha 3A1MCHeHHST HEOOXITHUX ISl MIATPUMAHHSA ii THOCTI 1 BUIBHOTO
PO3BUTKY OCOOHMCTOCTI IpaB B €KOHOMIYHIHN, COIllalibHIN 1 KyJabTypHiN cdepax. Llei
JOKYMEHT Ma€ CBO€ NPOJOBKEHHS B «ECBpOINEMChKii 3arajibHOil Jekiapailii mpas
moauan»y 1948 poky, «EBpomnenchbkoi KOHBEHIT MpO 3aXUCT NpaB JIOAUHH 1
OCHOBHMX cB00OI» 1950 poky, « MiKHapOJAHOMY MMaKTI PO €KOHOMIYHI, COLiaJIbHI 1
KyJbTYpHI IipaBa» 1966 poky. Bei 11 nokyMeHTH Oynu paTugikoBaHi YKpaiHoIo.

[IpencrapiieHi HOpMaTHUBHI MPABOB1 aKTH MOKJIMKAaHI 3a0€3MeUNTH MOBHOI[IHHUM
3aXMCT HEMAHOBUX MpaB, B TOMY YHCIII YeCTI 1 TIAHOCTI ocobuctocti. OIHaK aHami3
CYJIOBO1 MIPAKTUKH IOJ0 3aXUCTy YE€CTI, T1AHOCTI, AUIOBOI pemyTallii rpoMajisiH Ta
IOpUIMYHUX 0Ci0 B YKpaiHi BKa3ye, 0 1€ HE BAAJIOCS CTBOPUTH YMOBH JUIsl CTaJIO1
CUCTEMH 3aXHUCTY IPaB 1 IHTEPECIB OCOOUCTOCTI.

KpiMm TOro, MOXIUBICTH IOCHIIKEHHS OCOOJIMBOCTEH IMBLIBHO-IIPABOBOTO
3aXMCTy YECTi, TJHOCTI Ta AIJI0BOI pemyTauii rpoMaisH 00yMOBJIEHa THUM (DaKToM,
o0 YKpaiHa 3HaXOJIUThCA MiJT FOPUCIUKIIEI €BpONEHCHKOro CyAy 3 NpaB JIFOJUHH,
[0 BUMAarae MpUBEICHHS YKPaiHCHKOTO 3aKOHOJIABCTBA Y BIJIMOBIIHICTh 3 HOPMaAMHU
MDKHApOJIHOTO TIpaBa, MOAAJBIIOTO Y3TO/KEHHS KOHCTUTYILIMHOTO CTaTycy
IpOMaJITHUHA 3 PAaBaMH JIFOJIMHU, 3aKPIMNIEHUMH B MDKHAPOAHO-TIPABOBUX aKTaXx.

Ha Mor nyMKy, HaBaXJIUBIIIMM € T€, SKIIO BH 310pajucs 3aXWINATH CBOI
mpaBa Ha TIJHICTh, 4Ye€CcThb a0O0 JIJIOBY pemyTalilo, MOJaBaTH IO30B 0 CYAY,
He3a0y/IbT€ MPOKOHCYJBTYBAaTUCSA 3 TapHUM, KOMIETEHTHEM CHEIIalicTOM, TOOTO
IOpUCcTOM. ByBarOTh HIOAHCH B CYYHOMY 3aKOHOJABCTBI, sSIKI HAlleBHO 3MOXYTh
MPU3BECTH JI0 BIIMOBH y 3aJ0BOJICHHI BAallIMX TTO30BHUX BUMOT I0JI0 3aXUCTY BaIlIMX
npaB. Hampukmam: “...... BpaxoByroun yce paniiie BUKIJIaJeHE, BPaXOBYIOUH TaKUU
XapaKkTep BUCIOBJIIOBAHHS, CyJ MPUXOJIUTH JO BHUCHOBKY, III0 BHCJIOBJIIOBAHHS
BI/IIOBiJIaYa  «HE3/lapa, HEKOMIIETCHTHUW KEpPIBHUK», MOXKHAa  TIIyMadyuTH,
PO3LIHIOBAaTH SIK Taki, IO MarTh (PAKTHYHI JaHi, OCKUJIbKM BOHM HE MICTSITh
CTBEP/KCHHSI TIPO MOPYIICHHS MMO3WBAYEeM JIMCHOTO 3aKOHOJABCTBA UM MOPAIBHO -
CTUYHMX MPHUHIIUITIB, a JINIIE HAJAI0Th MOKJIUBICTh KOXKHOMY TIPUIHATH BUCIIOBJICHY
JTYMKY 3TITHO JI0 BJIAaCHUX TMEPEKOHAaHb, TOOTO II€ BUCJIOBICHHS BIAMOBIAaYeM €
OI[IHOYHWUM CYyJDKEHHSAM, SK€ Yy BignoBigHocTi 10 3akoHy Ykpainum «Ilpo
iH(dopMaIlito» He MiAManae CIpOCTYBaHHIO Ta JOBEICHHIO iX JIHCHOCTI, a TOMY
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KPUTHYHA OIlIHKA MEeBHUX (DaKTIB 1 HEIOJNIKIB HE MOXYTh BU3HABATHCS 1HPOPMAIIiIO
sIKa TaHBOUTH T1JIHICTh, YECTh 200 IUJIOBY pemnyTallito ¢i3udHoi ocodu. BianosiaHo 31
crarreto 30 3akony Ykpainu "lIpo iHbopMmaliio" HIXTO HE MOXe OyTH MPUTATHYTUN
710 BIJIMOBI1TAIBHOCTI 32 BUCJIOBJIECHHS OI[IHOYHHUX CY/KEHb ....” [4,30]. Takum unHOM
CyI BU3HAB Yy MO30BI MPO 3aXHCT 4YECTi, TAHOCTI Ta AUIOBOI pemyTarlii (pi3udHol
0co0H Ta BIAIIKOTYBaHHS MOPAJTHHOI ITKOAM BIIMOBUTH 32 O€3ITiICTAaBHICTIO BUMOT.
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Hayxosuui kepignux «. 10. 1., doyenm Kannina I'. A.

BUJIU MTPABA CIIIJIBHOI BJACHOCTI B YKPAIHI

CporonHi B YkpaiHi HOpMU MpO CHUIbHY BIACHICTH JIIOTh 3 ypaxyBaHHSIM
€KOHOMIYHMX pedopM, cBOOOIM rocrogapchkoi AismbHOCTI.HeoOXiqHO 3a3HAUUTH,
II0 B YMOBaX CTAHOBJICHHS MPABOBOI CUCTEMH YKpaiHM CHOYaTKy OUIbLI-MEHII
BpPEryJhOBAaHUMHU BHSBUJIMCS BITHOCHMHH JIMIIE CIIJIBHOI YaCTKOBOI BJIACHOCTI (3a
BUHITKOM CIUJIBHOI CYMICHOI BJAcCHOCTI TOJAPYxoksa). Tomy, Oinbiia yBara
HaJaBaJlaCh BUCBITJIICHHIO MUTaHb MPABOBOI'O PEXUMY CamMe YacTKOBOI BJIACHOCTI.
OpHak, MeBHI MOJOKEHHS MPO CIJIBHY YAaCTKOBY BJIACHICTH MOTJIM MEBHOKO MipOIO
3aCTOCOBYBATHUCH 1 JI0 HE BPEryJbOBAHUX BIJTHOCHUH CYMICHOI BJIACHOCTI, SIKIIIO 1HIIIE
He OyJI0 BU3HAYEHO YroJI0I0 CHIBBJIACHUKIB Ta HE Cylepedmo ii cytHocTl. Ha nanuii
Yyac BIIHOCHHH, SIKI BUHHMKAIOTH 13 peami3allii mpaBa CIUIbHOI BIACHOCTI, TTOBHICTIO
BperyiaroBaHi Hopmamu HOBUX [{uBiibHOTO 1 CiMEHHOTO KOJEKCIB YKpaiHu.
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Ines BU3HAUYEHHSA KOHCTPYKIIII MpaBa CHUIBHOI BIACHOCTI HAJICKHUTh PUMCHKHM
topuctaM. BoHu Briepiiie 3BepHyJIM yBary Ha CBO€EPIJIHI BIIHOCHUHU, KOJIM Ha OAHY U
Ty ) pid 1 B OJMH 1 TOW K€ Yac Ha 3aKOHHINA MiJCTaBl BCTAHOBJIIOBAJIOCS IPaBO
BJIACHOCTI HE OJHI€I, a JACKUIbKOX 0ci0. Taki BIJIHOCHHM OTPUMAaJId Ha3BY CIIJIbHA
BiacHICTh (condominium). 3 TOro dacy 3arajbHa KOHILEIIIA TIpaBa CHIBHOI
BJIACHOCTI 30eperyiacs i HaOyna ycTa-JIeHuX O3Hak. BoHa 3akpimiieHa i B Cy4acHOMY
1IMaBIbHOMY TpaBi. BiamoBimao g0 4. 1 cT. 355 I[K MaifHO, 110 € y BIaCHOCTI JBOX
abo Ounbmie oci0 (CHiBBIACHHKIB), HAJEXKUTh IM Ha MpaBl CHUIBHOI BIACHOCTI
(cmiapHe MaitHO). TakuM YHHOM IIPaBO CIIUIBHOI BJIACHOCTI XapaKTEPHU3YETHCS
€HICTIO 00'€K-Ta Ta MHOKMHHICTIO Cy0'€KTiB MpaBa BJIACHOCTI.

[lepmioro 03HaKOIO MpaBa CHIJILHOI BIACHOCTI € HASBHICTh €IMHOTO 00'ekTa. Y 4.
1 cr. 355 IIK Bkazano, mo 00'€KTOM MpaBa CIIJILHOI BJIACHOCTI € MaiiHO. Y CBOIO
yepry cT. 190 LK Bu3Hauae, mo «MaitHOM» SIK OCOOJIMBUM 00'€KTOM BBa)KAIOTHCS: a)
OKpema pid, 0) CyKynHICTh peyeil, B) MaifHOBI ITpaBa, I') MaliHOBI 000B’A3KH. 3 LILOTO
BUILJIMBAE, 1[0 MAHO MOKE PO3TISAATUCA K MpocTe abo CKiaaHe, 6araToeJIeMeHTHE
YTBOpPEHHs. Y NEpLIOMY BUMNAAKY HAETbCS MPO OKpPEMY pid, Yy APYromy — Ipo
KOMILJIEKC pedel, mpaB Ta 000B’s13KiB.J|Jisi BUHUKHEHHS MpaBa CHIJIBHOI BJIACHOCTI
CTOCOBHO CYKYITHOCTI pe-deil abo MaifHOBUX MpaB Ta 000B’sI3KiB MOTPiOHA iX IEBHA
€IHICTb, YTBOPEHHS 3 HUX €AUHOrO 00'eKTa. Y 1HIIOMY BHUIMAJKy Oyze iCHyBaTH HE
CIIJIbHA BJIACHICTh HAa OJUH O00'€KT, a BJACHICTh JEKUIBKOX OCI0 IIOA0 OKPEeMHX
o0'exriB. IlicraBu A 00'efHAHHS OKpEMHX pedeil, mpaB Ta O0OB’SI3KIB Y €IMHUN
00'eKT MOXyTh OyTH pi3HMMH. OKpeMi mpaBa Ta OOOB’SI3KM MOXYTb, HAIpPHUKIAI,
Ha0yBaTH SKOCTI €JMHOTO O0'€KTa, AKIIO BOHMU Y CBOIH CYKYMHOCTI BXOJSTH IO
CKJIJly CIIaJIKOBOTO MaifHa; OKpeMl pedi, siki Oyl mepefaHi ydaCHUKaMH MPOCTOTO
TOBApUCTBA JO CKJIaJy CIIJIBHOTO MaiiHa, CTAHOBIATH €IUHUN 00'€KT mpaBa iX
CIIUIBHOT BIIACHOCTI Tomo[4.2 c¢1.1134].

Jlpyra o3HakKa CTOCY€ThCSI CYO'€KTHOTO CKJIaJy IpaBa CHIJIbHOI BJIACHOCTI.
ChinpbHe MallHO HAJIeKUTh Ha TIpaBl BJIACHOCTI JBOM a0o Ouiblie ocobam —
CHiBBJIIACHUKAM MaifHa. CIiBBIACHUKAMU MOXYTh OyTH (PI3UYHI Ta IOPUAUYHI OCOOH,
Jiep>kaBa, TEPUTOpiaibHI TPOMaaM TOIIO. TakuM YMHOM, y JAHOMY BHIAJKy Mae
Micrie OaraTocyO'eKTHHUH CKJIaJ BJIAaCHUKIB. Xoua CIIBBIACHUKH IIOBHHHI IiSITH
CHUIBHO TPH 3/IIMCHEHHI MpaBa BJIACHOCTI, KOXKEH 13 HUX BUCTYMA€E SIK CAMOCTIMAHUN
CyO'€KT IUBIILHUX BITHOCHH. ToMy, HampuKiaid, IJs MPOAAXy, HapyBaHHS, 3/1adi
CIIUJILHOTO MaifHa 3a JOroBOpOM HaiiMy (OpeHaM) MOTpiOHa 3rojla KOXKHOIOo 3
CHIBBJIACHUKIB. Y LIbOMY MOJISATa€ BIAMIHHICTh MpaBa CIUIbHOI BIACHOCTI BiJ MpaBa
BJIACHOCT] IOPUAMYHUX 0C10, HAPUKIaA, TOCIOAAPChKUX TOBAPUCTB. B ocTaHHROMY
BUIAJKYy YYaCHUKHU OO'€IHYIOTh HAJIEKHE IM MailHO Ui CTBOPEHHS CaMOCTIMHOTO
cy0'eKkTa mpaBa — HOPUIUYHOT 0COOH, KA 1 CTa€ €UHUM HOTO BiIacHUKOM (4. 1 cT.

115 LIK). Bona camocTiiiHO yKJaJa€ MpaBOYMHHU 1010 HAJIEKHOTO il MaiiHa, y ToMy
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YUCII W CTOCOBHO HOTO BigUyXeHHS. BU3Ha4uaTh BOJIO KOXHOTO 13 3aCHOBHHUKIB
IOPUAMYHOI 0COOM 1010 BUMHEHHSI PABOYMHY HE Tpeda.

[IpaBOBITHOCUHH, 1110 BUHUKAIOTh 3 TPUBOAY CIIJILHOTO MaiiHa, MalOTh CKJIAIHY
CTpyKTypy. BoHM BKIIO4alOTh J1Ba PI3HOBUIM MPABOBIJHOCUH: BIJHOCHI
MPABOBIIHOCHHM — MDK CaMUMH CIIBBJIACHUKaMU IMOJIO peul (BHYTpIIIHI) Ta
abCOJTIOTHI TIPAaBOBITHOCHHH, SIKI BUHUKAIOTh MK CIIBBJIACHHUKAaMH Ta yciMa TPETIMU
ocobamu (30BHimIHI). [[paBOBITHOCHHYU MEPIIOTO BUAY € BITHOCHUMH TOMY, III0 BOHU
BHHHKAIOTh MIDK 0CO0aMH, CKJIaJl SKMX € 4iTKO Bu3HayeHnM. KoskeH 13 CiBBJIaCHUKIB
3000B's13aHUI Mepe]] 1HIIMMU CIIBBJIACHUKAMU JISITH PO3YMHO Ta BHUBAXXEHO IO0
CIIJILHOTO MaifHa, MOBa)KaTH 1HTEPECH I1HIIWX CIIBBJIACHUKIB. Y CBOIO 4epry BiH
TaKoX Ma€ TMpaBO BHUMAratd TakKOi K TMOBEIIHKH BIJ KOX-HOIO 3 IHIIHUX
CHIBBIACHUKIB. AOCOJIOTHI TPAaBOBITHOCMHM BHHUKAIOTh MiX CITIBBIACHUKAMU
MaifHa Ta yciMa TpeTiIMH ocoOamu, TOOTO HeBJIacHMKaMu MaitHa. [li BigHOCHHM
MOJIEIIIOIOTHCA 32 3arajJbHUM TUIIOM BIJIHOCUH BJIACHOCTI, 3T1HO 3 SIKUM BJIACHUKY (y
IIbOMY BHUMAJKy — CITIBBJIACHHMKAaM) MPOTUCTOITh HEOOMEKEHE KOJIO 3000B’s3aHUX
oci0, Ha SKMX MOKJIAJEHO 3arajbHy 3a00pOHY MOpyIIyBaTH HpaBo BiacHocTi.IIpaBo
CHUIbHOI BIACHOCTI MOXE pO3MNIAJaTHCS B O00'€KTUBHOMY Ta CyO0'€KTUBHOMY
po3yMmiHHI. B 00'€KTUBHOMY pO3yMiHHI MPABO BJIACHOCTI - 11€ CYKYITHICTb MPAaBOBUX
HOpPM, III0 PETyIIOOTh BIJIHOCUHM, $KI BHUHHMKAIOTh 13 TMPHUBOJY BOJIOJIHHS,
KOPUCTYBaHHS Ta PO3NOPSAIHKEHHsS CUIbHUM MaiHoM. L1 Hopmu 3akpimieni B LK,
IHIIMX 3aKoHaX Ta IiJI3aKOHHUX HOPMATHUBHO-TIPABOBUX aKTaX, $KI CKJIAJal0Th
KUTJIOBE, CIMEHHE, 3eMeJIbHE 3aKOHOJABCTBO, TOLIO. B Cy0'€eKTMBHOMY pO3yMiHHI
MPaBO BJIACHOCTI CKJIAJAa€ CYKYIHICTh MMPAaBOMOYHOCTEHN CIIBBIACHUKIB MaifHa 1100
BOJIOAIHHS, KOPUCTYBAaHHS Ta pPO3MOPSKEHHS CHUIb-HUM MailHOM. Y LbOMY
BUIAJIKYy WIETHCS MPO KOHKPETHUX 0Ci0, SKI MalTh Cy0'€KTHBHI IMpaBa CTOCOBHO
MEBHOI pedi.

[IpaBo cnibHOI BJACHOCTI HE CTBOPIOE OKPEMOI'O MOT0O pPI3HOBUAY. XapakTep
MpaBa Ha MalHO y CHUIBHIA BJIACHOCTI BH3HAYAETHCS IOPUIUYHOIO OCOOHUCTICTIO
KOHKPETHOTO y4yacHuka. ToMy (I3MYHUM Ta IOPUIMYHUM 0CO0aM MAWHO HaJIEKUTh
Ha TpaBl MPUBATHOI BJIACHOCTI; JI€p>KaBl - Ha MpaBi JEp>KaBHOI BJIACHOCTI TOIIIO.
Hemae cency BUIUISATH 1 TaK 3BaHy 3MilllaHy (pOpMy BJIACHOCTI, KOJIM MAaifHO Ha TpaBi
CHUJIBHOI BJIACHOCTI HAJIEKUTHh PI3HUM 3a CBOIM MPABOBUM CTAaTyCOM YYAaCHHUKAM,
Hanpukiaz, Gi3UdHIi Ta IOPUANIHIN oco0aM, IOpUINYHINA 0co0i Ta JaepxkaBi Tou. Y
JaHOMY pa3il HisAKl (POpMU BJIACHOCTI HE 3MILIYIOThCS, 00 KOXHa 0co0a Mae€ MpaBo Ha
MaiHO 3aJieKHO BiJ 0COOJMBOCTEN CBOTO MpaBOBOro crarycy. KoHueniis 3mimaHoi
dbopMH BIIACHOCTI HE MAa€ 3HAYEHHS HI B TEOPETUYHOMY, HI B MPAKTUYHOMY
cenci.IlpaBo cmiiibHOI BIACHOCTI MOXK€ BHHUKHYTH 3 IIJICTaB, HE 3a00pPOHEHMX
3aKOHOM, HAMpPHUKJIaJ], BHACIIIOK CHAaJKyBaHHS OJI-HI€I pedl ABOMA CIaJIKOEMIISIMH,

HAOYTTS KHUIJIOTO OYIMHKY HOJPYXOKAM 32 JOTOBOPOM KYIIIBII-MIPOJAXy (AapyBaHHS,
92



MiHH); 00'€THAHHS MaifHa NEeKiTbKOMa ocobamu il OyMiBHUIITBA rapaxa (JoroBip
IpO CIHUIbHY MJiSJIbHICTB), MpUBATH3AIlll JACPKAaBHOI KBApTUPU Yy JE€PKABHOMY
KUTI0BO-MY (GoHAI wieHamu ciM'T Tomo.BiamosiaHo 1o 4. 2 ct. 355 1K maiino moxe
HaJeXaTu oco0aM Ha MpaBl CHUILHOI YacTKOBOI ab0 Ha MpaBi CHIJIBHOI CYMICHO1
BJIACHOCTI. 3a 3a-TaJlbHUM TMPABUJIOM CIIIJIbHA BJIACHICTH BBAXKAETHCS YACTKOBOIO.
Bona moxe OyTu CyMICHOIO JIUIIIE y BHUIAIKaX, KOJH II€ MependaueHo 3aKoHOM abo
JOTOBOPOM MK ydacHHKamu [4.4 cT.355].

Takum 9rHOM, PI3HUIIA MIX JBOMa BHJAaMHU CHUTBHOI BJIACHOCTI, HacaMIiepes,
MOJIATAE Y BU3HAYEHOCT] YaCTOK CHIBBJIACHUKIB y MpaBi Ha MaiHo. CIijibHa YaCTKOBa
BJIACHICTh mepeadayae, 10 YacTKM YYaCHUKIB Yy IIpaBl Ha MalHO YiTKO BH3HAYCHI.
Koxen 13 HuUX Mae MpaBo 3a CBOIM Oa)XaHHSM TNPUIHUHUTUA BIAHOCUHU CIIUIBHOI
BJIACHOCTI TIUIIXOM BHJIIITy CBO€1 YaCTKHM CHIJIBHOTO MaiHa. Y BiIHOCHHAX CHUTHHOI
CYMICHOI BJAQCHOCTI YaCTKM CIIBBJACHUKIB Halepe[ He BH3HayeHl. BoHu
BU3HAYAIOTHCA JIMIIE Y pa3l NMPUIIMHEHHS CIUIBHOI BJIACHOCTI. PO3Mip 1MX 4YacToOK
MOXe OyTH SIK OJHAKOBUM, TaK 1 HEOJJHAKOBUM Ta 3aJIeKaTH BiJl JeIKUX YMOB. Tak,
NpU TMOJUI MaiHa censHCbKOro ((pepMepchKoro) rocroaapcTBa YacTKU MOXKYTh
BU3HAYATHCS 3 YpaxyBaHHSM TPYJIOBOTO BHECKY KOXKHOTO 3 (pepMepiB y CILIbHE
MaiiHo. [lpu momini mMaliHa MOAPYXOKS YacTKa y MaiHI OJIHOTO 3 HUX MOXe OyTu
301/IbIIIeHa 32 0OCTaBUH, SIKI MIJIATaI0Th BPaxyBaHHIO, TOIIIO.

VY MoOili poOOTI pO3MISIHYTO OAHE 3 HANBAXIMBIIIMX MUTAHb, SIKE BUHUKAE Y
chepi HUBUIHLHO-TIPABOBUX BIAHOCHH MK TPOMaJISHAMU Ta IOPUJUYHUMHU OCO0aMu -
MIpaBO CHUIBHOI BIACHOCTI. ICHyBaHHS IHCTHTYTY MpaBa CHUIBHOI BJIACHOCTI Mae
BEJIMKE 3HAYEHHS. 3 HMOTro JOMOMOTOK /I TPOMAJISIH CTBOPIOIOTHCS Kpallll YMOBH
JUTSL 3aJI0BOJICHHSI MaTepiajJbHUX 1 COLIAbHO-KYJIBTYPHUX MOTPeO, pallioHAIBLHOTO
BUKOPUCTAHHA CIMEWHOTO OIO/DKETY, 3MIIHEHHS CIMEHHO- TPYJOBUX 3B'A3KIB 1
TOBAPUCHKUX B3aEMUH, a TaKOXX OTPUMAaHHS TPYIOBUX aoxoniB. [IpaBo cmimbHOT
BJIACHOCTI BIJKPUBA€ Kpalll MNEepCHeKTUBU 1 A IOPUIMYHUX OCI0, CIPUSIOUH
MIJBUILIEHHIO €(QEKTUBHOCTI BHUPOOHUYO-TOCIONAPCHKOI  JISIIBHOCTI, E€KOHOMII
KOWTIB 1 pecypciB. OTe, MpaBO CIUIBHOI BJIACHOCTI € HEBIJ €MHOIO JIAHKOKO Y
CyCHUIbHUX BIJIHOCHMHAX, III0 BHWHUKAIOTh B JIepXKaBl MIDK OpraHizallisMH,
rpoMajiTHaMH, a TAKOXK MK JIEpKaBOIO Ta opraHizaiisiMu (rpomaasiHamu). | e mpaso
MMOBUHHE 3aXUIIATUCS 3aKOHOM.
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HIABULIEHHSA CTABOK CYIOBOI'O 3b0OPY

3 01 ciunsg 2016 poky BinnoBinHO a0 3akoHy Ykpainu «IIpo cymoBuit 361p»
(mami - 3akon) Ta 3akony Ykpainu «IIpo JlepkaBuuii Oromxer Ykpainu Ha 2016 pik»
Ha OCHOBI 3akoHomnpoekTy KaOinery MiHnictpiB Ykpainu B ocod0i A. Suenroka No
2862 «IIpo BHECEHHS 3MIH JI0 JEAKUX 3aKOHOJABYMX aKTIB YKpaiHW IIOAO0 CILIATH
CyznoBoro 30opy», a tenep 3akony Bia 22.05.2015 Ne 484 — VIII OyB nigBuiieHuit
cynoBuil 301p, sKuM Tiependayae 3MEHILICHHS HaBaHTAKEHHS Ha Ccyau.[l]
[linBuiieHHs CcTano KaTacTpo(doro, OCKIIBKA Yy OUIBIIIA Mipl OOMEXHIO TOCTYII
TPOMAJISH JI0 CUCTEMHU MPABOCYJISA, 1[0 MOXHA PO3IIHIOBATH SK JUCKPUMIHALIIIO 32
MaitHOBOIO 03HaKO0.[ 1]

Sx Bu3HaueHo y 3akoHl, cyAoBHi 30ip — 30ip, IO CHpPaBIAETHCS Ha BCIH
TepuTopii YKpaiHu 3a MOAaHHs 3asB, CKapr 0 CYyAy, 3a BUIady CyJaMU JTOKYMEHTIB,
a TaKOX y pa3l yXBaJICHHS OKPEMHUX CYJIOBUX pIILIEHb, IEpe10aYeHUX LIUM 3aKOHOM.

CynoBuil 30ip cHpaBise€TbCAd Yy BIANOBIZHOMY pO3Mipi BIJl MiHIMaIbHOI
3apo0ITHOI TUIATA Yy MICSIYHOMY pO3MIpi, BCTAHOBJIEHOI 3aKOHOM Ha 1 ciuHA
KaJICHJAPHOTO POKY, B SIKOMY BIJIOBITHA 3asiBa 200 cKapra MOJa€Thes 10 CYAy, - Y
B1JICOTKOBOMY CITIBBIIHOIICHH] /IO I[iHU TIO30BY Ta y (piKCOBAaHOMY po3Mmipi.[1]

3wminu 1o 3akony «IIpo cymoBuii 306ip» nependavyaroTh:

- CKOpDOYEHHSI KUIBKOCTI KaTeropiii cmpaB, Mpu poO3MJISiAl  SKMX HE
CILJIa4y€ThCS CyI0BUH 301p;

- CKOPOYEHHS KIJbKOCTI IUIATHUKIB TMIOJATKIB, 10 3BUIBHAIOTHCS Bij
CYZIOBOTO 300DY;

- CKacyBaHHS MUIBI 31 CIUIaTH CYJOBOrO 300py Cy0’€KTOM BIAJAHHUX

ITOBHOBA)XCHD,
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- CKacyBaHHS BEPXHBOI MEXI CyJOBOro 300py 3a I030BaMH MAaiHOBOTO
XapakTepy A PUANIHUX 0Ci0;

- BBeJeHHS Ju(epeHIIHOBaHUX CTaBOK CYJOBOr0 300py 3a KaTeropisiMu
[UIATHUKIB IIOJATKIB.

3a mogaHHsS A0 Cyay MO30BHOOKIAIAIOTHCS CYMOIO, siKa B 2-3 pasul MEPEBUIILYE
HUHIIITHIO. Panime BapTicTh TIpen’sSBICHHS I1I030BY Yy IHMBUIBHUX CITpaBax
KoJMBajacs B paMkax Bim 243,6 rpuBeHb 10 3654 rpuBeHb. Xoua B 3aKOHI
MIPOIMCAHO, 1110 TPH MOAa4i MaHOBHUX CYMEPEUYOK CIIiJl CIIadyBaTH CyIOBHIA 30ip y
po3mipi 1% Bia 1iHU MO30BY, J1€ 0OMEKEHHs “He Ouibiie 3 MiH. 3/11”, 0 1 CKJIaaae
cymy B 3654 rpH. 3a HOBUMH MPaBUIIAMU MA€ MiCII€ MO HA IOPUIUYHUX, (PI3UIHUX
oci0 Ta (gizuuHUX 0ci0 — mianmpueMIlB. {18 I0pUIUYHUX OCIO BapTICTh CTAHOBUTH
npocto 1,5% Big BUMOr, 3a3HAYCHUX Y II030Bi, 3 OOMEXKEHHSIM MiHIMAJIBHOTO
po3Mmipy B 1450 rpu Ha 01.05.2016 poky,ane 6e3 0OMEKEHHS MaKCUMalIbHOI CyMH
300py. g ¢i3uunHux ocid Ta PizuyHuX 0ci0 — MIANPHUEMIIB CTaBka ckiagae 1%
no3oBy, aine He wMeHme 0,4 po3mipy MiH. 3/m — 580 rpH., 3 OOMEKEHHSIM
MaKCUMaJIbHOTO 300py y 5 po3MipiB MiH. 3/1I, 1m0 ckiagae 7250 rpH.

3BEpHEHHS JI0 CY/y 3 3asBOIO PO BUAAUy CYJ0BOr0 HaKa3y paHillie KOIITYyBajo
KUTJIOBO-KOMYHAJIBHIN oOpraHizaiii, sk OpuauuHiii ocobi, 121 rpu. 80 xorm.,
OCKUIbKM cTaBKa ckiagana 50% 3 ocrmoproBaHOi CyMH Yy pasi 3BEpHEHS 10 Cyay 3
MIO30BOM Y TIOPSJKY ITO30BHOTO TMpOBaKEeHHA.[4] 3 NpUHHATTAM HOBUX CTaBOK
cynoBoro 30opy tenep Tpeda cratutu 0,5 po3Mipy MiH. 3/m, 11e 725 rpH., IO AJIA
neskux JKKO crano ne migcunmy. | me timeku nmo 30.11.2016, 3 01.12.2016
MiHIMaJIbHA 3apo0iTHA muata Oyxae 30uibiieHa a0 1550 rpuBeHb, a OTKE 1 CyJAOBHIA
30ip. 3 1bOTO BUILIMBAE, IO OOPKHUKU MOXKYTh W HaJall CIOKIHHO KOPUCTYBATUCS
MOCIyraMH, Ta He CIijlauyBatu 3a Hux.[2],[5]

Hampukinaz, npaiforouu I0OpUCKOHCYJIBTOM Y KOMYHQJIBHOMY MIIIMPUEMCTBI, Y
2014 pomui no cyay s noaaraia mo 50 3asB Ha Micsllb Y HaKa3HOMY MPOBAKEHI,
3apa3 3 MiJABUIIEHHSM CTAaBOK, MaTepiajbHE CTAHOBUIIE MiAMPUEMCTBA JI03BOJISE
noxatu e 10 3as1B Ha MICSIIb.

VY cBow depry KOMyHaJbHI OpraHi3aiiii, OCHOBHUX JIOXOJIOM SIKHX € CIuIaTa
MJIaTeXIB CMOXKUBAYaMH TOCIYT, OyayTh HecTH 30UTKA. OCKUIBKM HaJar04u
MOCJIYTH, BOHU HE OyIyTh OTPUMYBATH IUIATH 32 BUKOHAHY pOOOTY. 3BIJIKM HIUYUM
Oyae cmiadyBaTd 3apoOiTHY IUIaTy MpaliBHUKaM, $KI HaJalOTh MOCIYTH, II0
MIPU3BEJIC 10 CKOPOYCHHS IITAaTy Ta 3aJUIICHHS Jirojiel 6e3 poOoTH. SIKIIO K CIpaBy
OyJie MpOrpaHo B Cy/Il MEPIIOi IHCTAHITT, TO 3BEPHYTUCS JO BUIIIECTOSIIIOTO CYI0BOTO
oprany Temnep BaBiui nopoxkue. [I[o6 ockapkutu B anensiiiHoMy abo KacaliitHoMy
MOPSIIKY YXBaTy CyAy YW TIOJaTH 3asBYy NP0 MPHUEIHAHHS [0 amleNsIiiHOI 49u
KacarliifHoi CKapry Ha yXBally Cyly FOPUANYHIN 0c001 TOBEACTHCS CIIIATUTH 1 po3Mip
MiHIMaQJIBHOI 3apo0iTHOI TiaTH. Bee 1e cnpsiMoBaHO Ha OOMEKEHHS MOMJIMBOCTEH
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ameNALiiHOTO 1 KacalliiHOTO OCKap)KeHHA CYAOBUX pIlIeHb. 3pO3yMiio, IO I
HOBOBBEJICHHS NIEPECIIAYIOTh TUIbKH /1Bl METHU. Lle 3HMKEHHS HaBaHTaXEHHsI HA CylU
Ta 30UIBIICHHS HAJIXO/DKEHHS J10 Oro/keTy. SKimo panimie cyaoBi 300pu AaBaid
ckapOHuill 990 MUIBHOHIB IpUBEHB, TO Bke B 2016 polll 1 cyma IJIaHyeThC OyTH
301bIIeHOI0 A0 2.6 MinbspaiB. [IporHo3 meil BUrIsgae MpOCTO HEpeabHUM. AJie
AKIIO Ha CyId amnessmiifHoi Ta KacamiifHOi JaHKu He OyJe J0CTaTHHOTO
HABaHTa)XCHHA, 1€ B CBOIO Yepry MOXKE€ MPHU3BECTU /O CYTTEBOTO CKOPOUYCHHS
YHCENBbHOCTI CyIiB Ta CyAiB. Take CKOPOYEHHS B CBOIO YEPry 3HOBY BIApUThH IO
HaCeJIEHHI0, 00MEXYIOUH JIOCTYII A0 IPABOCY /IS 1 MOTIPIIYIOUN HOTO AKICTb.

CrorogHi 3 ypaxyBaHHAM Ba)KKoi (hp1HAHCOBOI CHUTyaIlli IpoMajasHU OyayTh
HabaraTo peTesbHille 00 lyMyBaTH, Ui BapTO 3BEPTATHUCS 10 CYAY.

[le MOXxHa PO3YMITH TaK: SIKIIO HE MA€I JOCTAaTHHO TPOLICH, HE 3BepTaics 110
cyny 31 CBOiMH mpoodsiemaMu’?

[Imatuti 3a TMMO30BM Temep MOBEACTbCA 1 UWHOBHUKAM, HaNpUKIad, 3
MPOKypaTypH, pickanpHO1 ciayk0u, Min’tocTy. BoHM JOCUTBH 4acTO MOAaroTh B Cy.I
Ha MIANPHUEMIIIB, a HOBI IIPaBUJIa 3MEHIIATH iX 3amaji. 3BEpHyTHCS 10 €BpONenchKOro
CyZy 3 IIpaB JIIOJAMHU TaKOX Oyl HEMPOCTO, a/HKE 1151 MOKJIMBICTbh 3aKpUTA, SIKIIO HE
MIPOMTH BC1 BITYM3HSHI 1HCTAHII1, IO MOTpeOye J1yKe 3HAYHUX BUTPAT. Y MIJICYMKY B
YKpaiHLIB 3aJMIIATHCA JBAa BapiaHTHU: PIIICHHS KOHQIIIKTIB CYyTO MUPHUM ILISXOM
ab0 X 3BEpHEHHS J0 TPETEHCHhKUX CYJIB. XOuYa OCTAaHHI 1HCTaHLIi TaKOX OepyTh
HenemeBo — 01au3bKko 1.5% Bia (piHaHCOBUX BUMOT M030BY.Takox MOXKHA MOpaaUTH
3BepTaTucA Bifpazy 10 €Bpornericbkoro Cyay 31 ckaprorw Ha (piHaHCOBE OOMEKEHHS
MOKJIMBOCTEN JOCTYILY 10 IPABOCY IS, /1€ CYJOBHI 301p HE CTATYETHCS.

[Iporenpuiinarts 3akoHy MpO MiABUIIEHHS CYJIOBOTO cOOpy Oyio OjHi€0 3
BuMor MB®, HanpaBIeHOIO CKOpIIIIE 32 BCE HA PO3BAHTAKCHHS BITYM3HSHUX CY/IIB, a
HE 3BY)KEHHsI JIOCTYNy 10 TNpaBOCYIJs, a/pKe Hl Ui KOrO HE CEKpeT, L0 Cyau
MEepEeBaHTAXEH1 CIpaBamMu, OaraTo 3 sKUX abo Oe3rmy3nal, abo HampaBieHl Ha
3aTSATyBaHHS C€aMOro npouecy. AJjie OJHUM TUIBKA MIJHATTAM CTaBKH 300py
npoOsemMy He BUpIUTU. st TOro, mo0 pO3BaHTAXUTU CyIW MOTPIOHO Nepenatu
JIesiKl KaTeropii crpaB NMPHBAaTHUM Ta JEpKaBHUM HoTapiycam. Hampukian cynosi
HaKa3W TMOB’s3aH1 3 BUMOTOI0 BHUIUIATUTU 3a00PTOBaHICTh 32 KUTJIIOBO-KOMYHAIIbHI
MOCIyTH, TOOTO Taki, B AKMX MPEIMET JOKA3yBaHHS € OUEBUJIHUM, CYIH MPHU LBOMY
BUKOHYIOTh MEXaHIUHY (DYHKIIIIO 110 BHIa4i CY/I0BUX HaKa3iB.[6]

Jimepamypa:

1. 3akon Ykpainu «llpo cynosuii 30ip».BepxoBHa Paga Ykpainu; 3akon
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Bix 22.05.2015 Ne 484-VIII

4, CraBku cygoBoro 30opy y 2014 pomi. - Pexum poctymy:
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Ilomanoea Mapuna,

cmyodenmxa epynu FOI-132

ropuouynoeo axynememy CHY im. B Jlana
Hayxosuui kepignuk: k.10.H.,00yenm Kannina I'.A.

YYACTDb AJIBOKATA SAK IIPEACTABHUKA B IMBIYIbHOMY
HPOLECI

VYyacTh agBOKaTa y IUBUILHOMY MPOIECI — JOCUTHh MPOOJIEMHUN ACTIEKT TPH
3aXMCTI MpaB Ta IHTEPECIB TPOMAJIIH B CY[I: MO CYyTl 3aja4, B3a€EMOBIIHOCUHAM 3
opraHamMu Ta KJII€EHTaMH, IIUPOKiN cepi AiSTLHOCTI, OCOOTUBOCTSM IIPABOBOTO Ta
E€TUYHOTO PEryJIIOBaHHS.

MexaHi3M  (QYHKIIOHYBaHHS y4yacTl aJBOKaTta y LHMBUIBHOMY IpOILIEci
000B’s13KOBO 3aCHOBaHMI Ha 3akoH1. [IpoTe mpolecu B3aemofii neranedl Ta 4acTUH
MIXK 0000 HEOJJHOPA30BO OyBaroTh MpuxoBaHi. TyT HeMae, Ta 1 HE MOXKe OyTH, TaKOi
MIPaBOBOi peryiamMeHTallii, K y JIsJIBHOCTI CIIIIYOTo, IMpoKypopa um cyay. Lle He
MOTPiIOHO 1 MPAKTUYHO HEMOKIIUBO.

Ansokar BignoBigHO 10 cr. 20 3akony Ykpainm «IIpo angBokarypy i
aJIBOKATCHKY JISUTHHICTBY Ma€ MPaBO BUMHATH OyIb-sIKi i, He 3a00pOHEH] 3aKOHOM,
MpaBUJIaMU aIBOKATCHKOI €TUKM Ta JOTOBOPOM TIPO HAJaHHS TPaBOBOI JOMOMOTH,
HEOOXITHI JUIsl HAJIGKHOTO BUKOHAHHS yMOB soroBopy[1, Ct. 20].

30BHIIIHS HEMNOMITHICTh 3aXMCHOTO  (DYHKI[IOHYBaHHS, 1i TJIMOWHHICTb,
MIPUXOBAHICTH BiJI CTOPOHHIX caMme W J03BOJISE ii BUKOHYBATU BiJIMTOBIHI 3aBIaHHS.
IIparaeHHs TOCATTH JOCIITHUIIBKOI METH, TTOCTIHHO OIMMPAETHCSA Ha MOTPiOHI 3aaa4i
Ta J03BOJISiE 1W perjiaMeHTainii, sK y MJISJIBHOCTI CHIIYOT0, OKpeMy Mpallto
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KOHKPETHOTO aJIBOKaTa 3 JIaHoi crpaB. Lle mignaeTbes aHamizy Ta METOIUIN. AJie K
TUIBKH POOUTHCS CIpoda PO3TIIIHYTH CYKYMHICTh Y4acTi aJIBOKATIB y HHUBLIBHOMY
npoleci, 3HalTH TYT 3aKOHOMIPHICTh — HAYKOBE JOCIHIKEHHS Macye « Tepen
BUTOHYEHICTIO Ta HEMepe10auyBaHICTIO 3aXUCHOTO «PEMECTIa.

3Bicu 3po3ymino, o Tpebda MAOCUTh Oarato mpaii BEJIMKOrOo YHcia
CHEIIaNICTIB, JUIi TOro mo0 chopMyIOBaTH OKpeMi 3aKOHOMIPHOCTI ydacTi
aJIBOKaTa y MUBLILHOMY TPOIIECi, TMpoaHalIi3yBaTh Ta CIpoOyBaTh 3poOWTH Kparlle,
HiX €. YuHHE 3aKOHO/IABCTBO Y Wil ramxy3i He € JOCKOHAINM, TOMY MOTPIOHO BHECTH
JesIK1 MPOMO3UIIIi 0JI0 HOTO BIOCKOHAJIEHHS:

1. 3rigHo 31 cT. 44 HIIK Ykpainu npencTaBHUK, KU Ma€e MOBHOBAaYKEHHS Ha
BEJICHHS CIIPAaBH B Cy/i, MOXK€ BUMHATH BiJl iIMEH1 0COOM, SIKY BIH IIPEACTaBIIsE YyCi
mporecyainbHi [ii, Mo X Mae MpaBO BUMHATH 1151 0co0a. OOMEeKEeHHS TTOBHOBA)KCHb
MpPEJICTABHUKA HA BUMHEHHS MEBHOI NMPOLECYabHOI /1i MalOTh OYTH 3aCTEPEKEHI Y
BUJIaHId oMy AoBipeHocTI. [liicTaBu 1 MOpPAIOK NMPUIIMHEHHS NPEICTAaBHUIITBA 32
JOBIPEHICTIO BU3HAYA€ThCA cTarTsiMu 248-250 I{uBuibHOro xoaekcy Ykpainu. IIpo
MPUIIUHEHHSI TPEICTaBHUIITBA ab00 OOMEKEHHS IMOBHOBAaXXEHb IMPEICTaBHUKA 3a
JIOBIPEHICTIO Ma€ OYTH TMOBIJIOMJICHO Cy/ HUJISXOM IOJAHHS MUCBMOBOI 3asiBU 200
yCcHOI 3asBM, 3po0JeHOi y cymoBoMmy 3acimaHHi[2, ¢.98].Y pa3i BiaMoBu
MpPEICTaBHUKA BiJ HAJAaHUX HOMY MTOBHOBa)KEHb MPEJCTABHUK HE MOXE OyTH Y IIii
caMiii CcIipaBl IPEACTABHUKOM 1HIIOI CTOPOHHU. LI MON0XKEHH yCKIaAHIOIOTh Ta JEHI0
3aTATYIOTh PO3TIISA chipaBu B cyai. JlomuibHimie Oyjao O HaAUIMTH MOpeICTaBHUKA
BCIMa NpaBaMu OCOOM, SIKYy BiH NpPEACTaBIIA€, SKIIO JTOBIPEHICTh HE MICTUTH
crieniayibHuX OOMeXeHb. TOOTO BIJT 3BOPOTHOIO — SKIIO B JOBIPEHOCTI HEMae
oOMEeXeHb, TO TMPEJACTAaBHUK Ma€ BCl TMpoIlecyaidbHl TMpaBa OCOOH, $Ky BIH
MIPE/ICTABIISE.

2. Hemano cynepeuyHocTeil 3apa3 BHUKJIMKAE W NUTAaHHS OIUIATH TOCIYT
aJIBOKATiB, TOMY JOpe€YHO Oysli0o O 3ampoBaJWTH TakKe IOHATTSA, SK BUTPATH Ha
MPaBOBY IONOMOTY (ITOCIYTH aIBOKaTa) FOPHUCTIB - MPAKTHUKIB.

3. bararo 10pucTiB 1 CyAiiB, OCOOJIMBO CTApOro rapTy, KOCh HEPBYIOTb, KOJIU
YyIOTh 3BEPHEHHS JI0 cyaal — «Barma decTb» 1 3aBXKIU € MEBHUM TCHUXOJIOTTYHUMN
KoH(IIKT. [HOMI 1 mOropAIMBI aABOKATH HE 0a)KalOTh Tak 3BepTaTHCS 10 cyay[3, c.
11-13].Tomy HEOOX1HO 3aKOHOIABYO 3aKPIMTUTH TaKe 3BEPHEHHS JI0 CY IIIB.

4. Ilpu po3risizl cpaBy y aIBOKATIB 3aBXK/IM ICHYBajla MpobiieMa 3amucy X0y
CyJIOBOTO 3aCiIaHHSl Ha ayAlo - Ta Bifeo mpuctpoi. besnocepeanbo, cynai Oyiu
MIPOTH 3aIUCY, W 3 I[LOTO MIPUBOIY YaCTO BUHUKAIN KOH(DIIIKTH. Takok TOCUTh 4acTo
OJIHA 31 CTOPIH, SIKa CYMHIBA€THCSI B HEYIIEPEKEHOCTI TIPOIIeCy, KIIoMmoTanacs nepea
CYJIOM IPO MOKJIUBICTh BECTH 3alHC MPOLECY, 1 CyAAl Qy’K€ YacTO BIIMOBIISUIA B
3aJI0BOJICHHI TAKOTO KJIOMOTaHHA. Tpeba 3aKOHO/AaBUO 3aKPIMHUTHU TOJOKEHHS, 32

SKMM BECTHM IHCHhMOBI 3alMCH 1 BHKOPUCTOBYBAaTHM IOPTAaTUBHI ayAlo TEXHIYHI
98



npucTpoi (IUKTOPOHM) Majl OU MPaBO SIK CTOPOHU CYJOBOI CYNEpEeUYKH, Tak 1 0cOOH,
IPUCYTHI HA BIIKPUTOMY 3acCiJIaHH1 BIIMOBIAHO J0 3aKOHY 0€3 JJ0JAaTKOBOIO J03BOTY
cyndi [4, c. 38-40].

[Ipu BUBUYEHHI J1TaHOT TEMHU HAJ3BHYAHO BAXKJIMBO B3SITH 10 yBaru MPaKTHKY
eBponeichkux nepxkas. Hampukman, y HimeuunHi agBokaTypa I10CTaTHbO PO3BHHEHA.
JlisTbHICTD aIBOKATypu perynoeTbess defepaqbHUM 3aKOHOM MO aJABOKATYpy 1
®denepalibHUM MOJIOKEHHSIM PO OIJIATy MOCTYT a/IBOKATIB.

OyHKIIi, MmO 3IINCHIOIOTHCS aJBOKAaTaMW, BHW3Ha4deHI Yy maparpadi 3
®denepanbHOTO 3aKOHY: 1) HalaHHS MOpaJl 1 KOHCYJbTAIllN 3 IOPUIUYHUX MTUTAHB; 2)
IPEACTAaBHUIITBO KIIIEHTIB, Kl BUCTYMNAIOTh B SIKOCTI CTOPIH Y IIUBUIBHOMY IpOIIECi
(B cyni abo B m03acyJ0BUX OpraHax); 3) 3aXUCT OOBUHYBa4€HOro abo IMiJCYTHOTO Y
KpUMIHAIBHIN CrpaBi (1€ TaKOK BBAXKAETHCA (POPMOIO MPEICTABHUIITBA KIIIEHTA, ajle
B’KE€ B paMKax KpUMIHAJIBLHOrO IpoLecy B CyAl Ta/abo opraHax ciiactBa. B pamkax
KPUMIHAJIIBHOTO TMPOLIECY aJBOKAT MOXE BHUCTYNAaTH 1 B SKOCTI IpeACTaBHUKA
iHTepeciB moTepmisioro [5, €. 52].

[Taparpad 45 denepanbHoro 3akoHy mpo anBokatypy Himeuyuunnu 3abopoHsie
aJIBOKATy MpUHAMATH JOPYUYEHHS KJII€HTA B HACTYIHUX BUMAJKAX: - SKIIO BiJ HHOTO
Il cymepedarb aJBOKAaTCbKOMY OOpry; - SIKII0O 1O Til e ChpaBi BIH BXKe
KOHCYJbTYBaB a00 MPEACTABIISAB IHTEPECH MPOTUIICKHOT CTOPOHU; - SIKIIO B TOMY XK
caMOMy NpaBOBOMY CHOpl BiH BXe OpaB y4yacThb paHilie B SKOCTI CYyAJl,
TPETEICHKOro CyIl, IPOKYpopa, MpeACcTaBHUKA O(PIIIAHOT YCTAaHOBH; - SIKIIO MOBA
HJe npo TIyMadyeHHs JOKYMEHTa, y CKJIaJaHH1 sIkoi OpaB y4yacTh B SIKOCTI HOTaplyca
BiH caM a00 aJIBOKaT, 3 SIKUM BIH KOOTIEPYETHCS B CBOTH aJIBOKATCHKII MPaKTHIL.

Anpokatn HimeyuwHM HeCyTh BIAMOBITAIBHICTH 3a IIKOAY , 3aMOJIsHY iX
HEETUYHUM abo HernpodeciitHoro MOBEAIHKOIO 1HTEpecam KJTIE€HTA.
B aaBoxkatypi Ykpainu i anBokatypi HimeuuuHi € 6arato cmnujibHOrO, ajne i 0arato
B1JIMIHHOCTEH.

VY HimeuuwnHi, gk 1 B YKpaiHi, Maibke BCl MUTaHHS, IO CTOCYIOTHCS JISIIBHOCTI
aJIBOKATypH, pPEryIIOIOThCS YWHHUM 3aKOHOJABCTBOM. AnBokatypa HiMmeuunnu
BUKOHYE T1 X (QYHKIIIT, 110 1 aJJBOKaTypa YKpaiHu.

[cToTHOIO BigMIHHICTIO € Te, MmO B 3akoHi Ykpainu «IIpo amgBokarypy i
aJIBOKATCHKY JISUIBHICTBY» IIKPECIIOETHCS, 0 aJIBOKAaTypa YKpaiHU € He3aleKHUM
IrPOMAJCHKUM 00'emHaHHsIM. ApnBokarypa HimeyunHun He € I0OpOBUIBHUM 1
HE3QJIeKHUM OO0'€THAHHSAM, TOMY IO IUIKOM MIANOPSAKOBYETHCS MIHICTEPCTBY
roctutii [6, €. 106]. MinictepctBo toctuiii HimMeuuuHu Bupillye NHUTAHHS PO
YTBOPEHHSI KOJIET1H, J]a€ 3roAy Ha CTBOPEHHS JOAATKOBUX KOJIETii, BUPIIIY€E A0 SKOi
KoJierii Oy/ie Hajle)KaTu TOW YU THIIHM aIBOKaT/
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3 yChOTO BWINE MEPEPaXxOBAHOTO MOXKHA 3POOWTH BHUCHOBOK, IO TOJIOBHOIO
BIIMIHHICTIO MK aJIBOKaTypamMu YKpainu 1 HiMeuurnHu € He3alexKHICTh aJIBOKaTypH
Ykpainu.
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Ilpuiimax Kupuno,
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Hayxosuui kepienux x.10.4., ooyenm Kannina I'.A.

MPOBJIEMH BIJIIIKOYBAHHS MOPAJILHOT (HEMAITHOBOT)
KON

JisnpHICTh HAIIOI KpaiHM Ha CBITOBOMY pIBHI, OCOOJMBO Yy cCHiBOpaull 3
MDKHApPOJIHUMH OPTaHI3allisIMUA JIaJl MOKJIUBICTh TPOMaJITHAM Y KpaiHU 3BepTATUCSA
IIOJI0 3aXMCTy MOPYLIEHUX iX MpaB g0 €BPONENHCHKOro CyAy 3 MpaB JIIOJAWHU,3
MOMEHTY patudikaimii «EBponeicbkoi KOHBEHIII mpaB moauam» 1996 p. ta mo
koMmrieTeHTHUX opraniB OOH moao po3risay 1HAWBIAYyaTbHUX CKapT TPOMAasH Ha
MOPYUIEHHS iX MpaB Ta cBOOOA. SIKIIO » TOBOPUTH MPO MEXaHI3M 3aXMCTy MpaB 1
CBOOO/I JIIOJAMHU 1 TPOMaJIsTHUHA B YKpaiHi, TO TyT OCHOBHUMHU €JIEMEHTaMHU JIaHOTO
MexaHi3my € Koncrutyuiitnuit Cyn Ykpainu ta YnoBHoBaxxkenuit Bepxosnoro Panoro
VYkpainu 3 npas moauHu. CynoBi MpolecH 13 BIAIIKOAYBaHHS HEHMaWHOBOI HIKOAU
3aBXKJU 3aTpeOyBaHi Ta qyke Heserki. ToMmy, nmpoOiema BIAIIKOAYBAHHSA HE MPOCTO
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aKTyallbHA, BOHA € HaJI3BMYAHO OOJIOYOI0 ISl OLIBIIOCTI HAaceIeHHS OyIb-gKOi
KpaiHu, B TOMY YHCJI 1 HAIIIOi.

Bignosigno no monoxxenb Koncruryiii Ykpainu, 30kpema crareut 32, 56, 62 1
YUHHOT'O 3aKOHOJIaBCTBA, (PI3MYHI Ta IOPUAWYHI OCOOM MalTh IPaBO Ha
BIJIIITKOTyBaHHSI MOPAJIbHOI (HEMaWHOBOI1) TITKO/IH, 3aI011sTHOT BHACIIIOK TIOPYIIICHHS
ix mpaB 1 cB0OOA Ta 3aKOHHHX I1HTepeciB.HOopMaTUBHO-TIPABOBUM aKTOM, SKHii
PETyIIIOe 3arajibHi MiICTaBU BiJMOBIAAIBHOCTI 3a 3aBJaHy SK MAalHOBY IIKOJY TakK 1
MoOpajbHy KOy B YKpaiHi € LluBinbHuii kogekc Ykpainu.

1106 3’sicyBaTu mpoOIeMU MOPATIBHOI IIKOIMU, MU MOBHUHHI 3’SICYBaTH IO TaKe
MoOpaJibHa IKOja B3aradi. Ilil MopaabHOI IIKOJOK CHiJl PO3YyMITH BTpATH
HEMaHOBOTO XapaKTepy BHACIIIOK MOPAIbHUX M (I3UYHUX CTpaKaaHb, a00 THIITUX
HETaTUBHUX SIBUIL, 3aMOMISHUX (DI3UUHINA YU IOPUAUYHINA 0c001 HE3aKOHHUMH J1SIMHU.
MopanbHa 1m1Ko/1a MOKe MOoJIATaTH, 30Kpema:

1) y ¢piznunomMy Oo0ur0 Ta CTpaxaaHHSX.

2) y IyIIEBHUX CTPAKIAHHSX.

3) y OylIeBHUX CTPaKJIAaHHAX, SIKUX 0c00a 3a3Haja y 3B'SI3KY 31 3HUIIECHHSIM YU
MOMIKOKEHHIM 11 MakHa.

4) y IpUHIKEHHI YeCT1, T1IHOCTI, @ TAaKOX JIIJIOBOI permyTarlii.

OxpeMo MOXEMO BUIIIUTH HEMAaHOBY IIKOAY JJIsl FOPUAUYHUX OCI0, TOMY, IO
e TEX AakKTyalbHO Ta Iy)K€ BaXUIMBO s (opMyBaHHS IEMOKPATHYHOTO Ta
LMBUIBHOTO CYCIUIBCTBA, JIJI1 TOBAPOOOOPOTY Ta JJIi EKOHOMIYHHUX CTOCYHKIB. Tak B
YOMY K MO’KJIMBA MOpaJibHa IIKOJa IOpuIndHii oco01? Ilig HeMallHOBOIO HIKOAOIO,
3aMoISTHOI0 IOPUINYHINA 0C001, CIiI PO3YyMITH BTPAaTH HEMAWHOBOTO XapakTepy, II0
HacTajdW y 3B 3Ky 3 NPHUHIDKCHHSIM JUIOBOI peryTallii, mociaraHHsaM Ha (ipMoBe
HallMEHYBaHHS, TOBapHUN 3HAK, BUPOOHWYY MapKy, PO3TOJIOIIEHHS KOMEPIIHOI
Ta€EMHUII, @ TaKOX BUMHEHHSM i, CHPSIMOBAaHUX Ha 3HIDKEHHS MPECTHXKY YU
MIIPUB AOBIPU 10 ii ISITBHOCTI.

HactynHum etanom po3risiay wi€i npoOieMu € 3°siCyBaHHA MiJICTaB IUBLIBHO-
MPaBoOBOi BIANOBIAAIBHOCTI. Jlyke IiIkaBO Te, WO MIiJACTaBH BiAMOBIIAIBLHOCTI
MaiHOBOI1 Ta HEMaWHOBOI IIKOAM Jayke cxoxi. 3a c¢rT. 1166 ta 1167 LK. Ilepmmum
€JIEMEHTOM € TPOTHUIIPaBHE JisiHHA. [[pyrum -HasBHICTH BUHU.TpETIM e€IeMEeHTOM—
emkoAa. Ta ocTaHHIM — MPUYMHHUN 3’BSA30K MK ITKOJ0K0 Ta misHHAM.Ocoba, sK
¢i3u4Ha, TaK 1 IOPUIUYHA, 3BUTHHSIETHCS BiJ BIIMOBIIAIBLHOCTI MO BiAIIKOIYBaHHIO
MOpaJbHUX 30UTKIB, SIKIIO JOBEJEe, IO IIKOAA 3amojisHa He 3 11 BHUHHU.
BianoBiganeHICTh 3amojiifoBaya IIKOAW 0€3 BHHM MOXKE MATH MICLE JIUIIe Yy
BUMAJKaX, CIICHIAIBHO Mepe10auyeHUX 3aKOHOaBCTBOM.

OkpeMo x04y 3yNHMHUTHUCh Ha po3Mipax BIIIIKOAYBaHHS HEMaHOBOI
mkoAu. Po3Mip BiAIIKOIyBaHHS MOPAJIbHOI (HEMATEpiaJIbHOT) IMIKOIU, BIMOBITHO J0
YUHHOTO 3aKOHOJABCTBAa YKpaiHW, MOke OyTH SK B TPOIIOBIHA, Tak 1 B IHIIIN

101



MmatepianpHii  (opmi.B moHATTS iHImIa MarepianbHa Qopma" BIAIIKOAYBaHHSA
BXOJUTh TPHUIA0AHHS TeJIeBi30pa, aBTOMOOLISA, MPOTE3iB, MyTIBOK B JKYyBaJIbHO-
037I0pOBY1 3aKJIay Ta 1HIIE, IO JA€ MOJIUBICTb KOMIICHCYBATH XBUJIIOBaHHS 3
IPUBOJIY BTPATH MEBHUX MOXKIUBOCTEM.

Po3Mip TpomroBoro BiAIIKOAYBaHHS MOPAIbHOI INIKOAM BHU3HAYAETHCSA CYIIOM
3aNeKHO Bl TIMOUHU (I3UUHUX Ta AYHIEBHUX CTPaKIaHb, MOTIPIICHHS 3110HOCTEN
noTepmnizioro abo no30aBieHHs HOro MOXKIMBOCTI 1X peaizaliii, CTyNeHs BUHU 0COOH,
sKa 3aBjajia MOpPaJIbHOI IIKOJIM, & TAKOXK 3 ypaXyBaHHSM IHIINX 00CTaBUH, SIKI MalOTh
icToTHe 3HaueHHs. [Ipy BU3HaUEHH1 pO3Mipy BIJIIKOTYBaHHS BPaXOBYIOTHCS BUMOTH
PO3YMHOCTI Ta CIPaBEIJIMBOCTI.

[IpupoaHo, 110 Take BU3HAYEHHSI PO3MIPY BIAIIKOIYBAaHHSA HE € OJHO3HAYHUM.
[ToB's13aH0 11€ 3 TUM, IO KJIIOYOBI MOHATTS - (PI3WYHI Ta AYIMIEBHI CTPaKJaHHS - HE €
KOHCTaHTO0. TOMy OJHAKOBI HENMPaBOMIPHI il MIOAO PI3HUX JIOAEH OyIyTh MaTH
aOCOJIIOTHO pI3HI pe3yibTaTH. XTOCh HaBITh HE 3BEPHE HA 1€ yBary, a KOMy-TO Taka
MOA1S1 B MOTO CBIJOMOCTI MOJKE ITOJIaMaTH KATTSL.

[Ipore B Oyab-siIkOMy BHUMNAAKy IMPU BCTAHOBJIEHHI (DaKTy MOPAJIBbHOI IIKOIH
MOTPIOHO KEPYBATUCH KPUTEPISIMU 3arajbHOIOACHKUX IIIHHOCTEH. 3 0IHOTO OOKY, 11€
KpUTepii, 0 BU3HAYAIOTh Cy0 €KTUBHI BIAUYTTS MOTEPILIOTO, HANPHUKIAMI, YECTb,
TIHICTh, aBTOPUTET. BOHM OIIHIOIOTHCS JUIIE MOTEPHUIAM, CTYINEHEM WOro
COPUMHATTS TpaBMH Ta 1i HACHAKIB. 3 IHIIOrO OOKy, L€ KpuTepli, KOTpl
XapaKTEpU3yIOTh 30BHIIIHIA MpOSIB  HACHIAKIB MOIIKOJKEHHS 3A0poB’s. Tyt
MOpajbHa IIKOJa BUPAXKAETHCS B TMOPYLIEHHI 3BUYHOTO JJIS1 KOHKPETHOI JIFOJAMHU
CIIOCOOY KHUTTS.

JloBeieHHsSI HAsIBHOCTI MOpabHOI (HEMaHOBO1) KON 3/IIACHIOETHCS MIJISTXOM
BU3HAYCHHS y TIIO30BHIN 3asB1 KOHKPETHHUX OOCTaBHH, 3a SIKUX OYyJIO 3amMojisHO
IIKOAY, a TaKOXX 3a3HAYEHHSI TOTrO, SIKI HEMPABOMIPHI JiSSHHSA OYyJI0 BUMHEHO IOJ0
nmo3WBaya, B YOMY TIOJSra€ IIKOAAa, M0 OyJI0 TIiJICTaBOK0 BHU3HAYCHHS
3alpONOHOBAHOIO TO3MBaYeM po3Mipy abo ¢Gopmu 1i BIAMIKOIYBAaHHA, SKUMU
JI0OKa3aMu 1€ MATBEPKYyeTbes. 1l JaHl BCTaHOBIIOIOTHCA MOKA3aHHSIMU CBIJKIB,
BUCHOBKAMHU  €KCIIEPTIB, TMHUCHbMOBUMH JOKa3amM (HampuKiIaa, MEIUYHUMU
JOBIJIKAMH, BUCHOBKAMH ).

3aKOHOJABIN 3aJUIIMIIA 32 CYJAOM MPaBO BUPINIYBATH HAJIEKHICTH Ta PO3MIp
BIJIIIKOTyBaHHSI MOPAJIBHOI KON, OCKIJTBKM B YUHHOMY 3aKOHOJIaBCTBI YITKUX MEXK
TaKoTO pO3MIpy He TependadeHo. Y 3B’S3KYy 3 YUM Yy TNOTEPHUIMX BUHHUKAE
yrepepKeHa OIliHKa CBOIX MOHECEHHUX CTPaXKIaHb, IO MOPOHKYE BAHUKHEHHS HOBUX
CIIOpIB.

Ocobu, K1 3a3HaIM MOPYIIEHHS CBOiX, TapaHToBaHWX KoHCTUTYyIEI0 YKpaiHu
MpaB, HEPIJIKO BUCOKO OIIHIOIOTH CBOI CTpakIaHHs. Tomy po3Mip BiIIIKOyBaHHS

MOpajbHOI (HEMAHOBOI) LIKOAM CYyJl BH3HAYa€ 3aJie)KHO BiJ XapakTepy Ta oOcsry
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cTpaxaanb ((GI3UYHMUX, MYIIEBHUX, ICHXIYHUX TOIIO), SKUX 3a3HAB I[103MBad,
XapakTepy HeMalHOBHUX BTpaT (iX TPUBAJIOCTI, MOKJIMBOCTI BITHOBJICHHS TOIIO) Ta 3
ypaxyBaHHSIM IHIIUX OOCTaBUH. 30KpeMa, BpaxOBYIOTbCS CTaH 3JI0pPOB’A
MOTEPMIIOr0, TSKKICTh BHMYIICHHX 3MIH y HOro JKUTTEBUX 1 BHUPOOHUYHUX
CTOCYHKaX, CTYMIHb 3HIIKEHHS NPECTUXKY, IIOBOI pemyTallii, 4ac Ta 3yCHJUIA,
HeoOX1/IH1 AJI BIAHOBICHHS MonepeaHsoro ctany. [Ipu npomMy cya Mae BUXOAUTH 13
3acaJl pO3yMHOCTI, BUBRKEHOCTI Ta CITPaBETMBOCTI.

[loBepTarounch A0 NUTAaHHS BHU3HAUEHHS PO3MIPY IIKOIU CYIOM, MOXHA
CKa3aTH, 10 1Ie € Mpo0JeMor0. 3 OJHOrO OOKY MOTEPHIBIIM OIIHIOE MOPYIICHHS
CBOIX MpaB OyX e BHCOKO. A cyJ mNoBUHEH 3HaiTu Oanmanc. CygoBa NpakTUKa
0a3yeTbcsli Ha HAYKOBUX, MEIMYHMX JIOCBIIax Ta MeTojauKax.BiqmkomyBaHHs
HEMaTHOBOI MIKOAM BU3HAYAE€THCSA 3aJEKHO B XapakTepy Ta 00CIry CTpaKAaHb,
SKUX 3a3HaB IO3MBaY, XapaKTepy HEMaWHOBHUX BTpAT Ta 3 ypaxXyBaHHSAM IHIITUX
oOctaBuH. 30Kpema, sSK OyJ0 3a3HAuEHO BHWIIE, BPAaXOBYIOTHCA CTaH 370POB’s
MOTEPIUIOTO, THKKICTh BHUMYIIEHHUX 3MIH Yy WOro >KUTTEBUX 1 BUPOOHUYUX
CTOCYHKaX, CTYHiHb 3HUXEHHS MPECTUXKY, MIJIOBOI pemyTalii, 4ac Ta 3yCHIUIA,
HEOOXI1IH1 U BIAHOBJICHHS IONEPEIHBOI0 cTaHy.BpaxoByrouu BCi 11 KpUTEPIi, CyI
MOBUHEH CIPABEJIMBO BCTAHOBUTU po3Mip Ta GopMmy BiamkoayBaHHsA. OTxe, 1
npobiieMa ICHye MAyke JaBHO Ta Oynae icHyBatu pjani. Koxna copaBa 1o
BI/INIKOYBAaHHIO HEMaWHOBOI IIKOAM € YHIKAJIBbHOIO, KOXKHA CIpaBa HECE 30BCIM
HOBHI JOCBiA. Buxomsum 3 1bOro MoO€ TIOBIIOMJIIEHHA HE Ma€ SKOTroCh
YHIBEpPCAJIBHOIO PIIEHHS MPOoOJeM BIJIMIKOJYBaHHS HEMAWHOBOI LIKOAH, SKE OYJI0
OMOXJIMBO 3aCTOCYBAaTH JUIsi BCIX CHOpaB. A JHIIEe CHOPSIMOBAHO Ha Te 1100
O3HAIOMUTH Bac 3 III€10 3aBXKAU aKTyaJIbHOIO TPOOIIEMOIO.

Jimepamypa:

1. Koncrutyniss VYkpainu, npuitHata BepxoBHoro Pagoro VYikpainum 28
yepBHS 1996 poky.

2. 3aranpHa Jekiaparliss mpaB  JIIOJWHU, TpuiiHATA [ eHepambHOIO
Acambiieero OOH 10 rpyans 1948 p.

3. [{uBinbHMI KOsieke Ykpainu. — Binomocti BP Ykpainu. — 2003.

4, 3akoH Ykpainu «IIpo BiAIIKOyBaHHS KO, 3aBAAHOI TPOMAASTHUHOBI

HE3aKOHHUMH [ISIMH OpPTaHiB Ji3HAaHHS, TMOMEPEIHbOTO CIIJACTBA, MPOKYpATypH 1
cyny» Big 1 rpynas 1994 poky Ne 266/94-BP // Binomocti BP Ykpaiau — 1995— Ne 1.
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Ilpuwena B.O.

cmyoeum epynu O[3 - 141

ropuouunozo gaxyrememy CHY im. B. [ana

Kannina I'.A.,

K.10.H., Ooyenm kagpedpu npasosnaecmea CHY im. B. Jlans

TEOPETUKO-ITIPABOBA OCHOBA CIIOCOBIB 3AXUCTY IIPABA
BJACHOCTI: ITPOBJIEMHI IIMTAHHA TA IIJIAXW BUPIIIEHHSA

€BpoiHTErpallis, MOCTIMHUN PO3BUTOK CYCIUIBHUX BIJIHOCHH, BIJIMOBIAHICTD iX
HOPMATHBHOTO 3a0€3MeUeHHs CYYacHHUM TOoTpedaM CYCIIbCTBA 3yMOBIIOIOTH
HEOOX1HICTh BJOCKOHAJICHHS YUHHOTO 3aKOHOJABCTBa YKpaiHu. BomHouac Barome
MICIIE TIOCIJJa€ HE JuIIe MpodseMa HOPMATUBHOTO YpETyJIIOBaHHS BiJHOCHH,
BHECEHHs 3MIH 1 JIONMOBHEHb J0 HOPMATHBHO-NPABOBHX akTiB, a ¥ mpodiema
MeXaHI3My peajtizailii HOpM Ha MPaKTHIl, MPoOJIEeMHU IX TIIyMadeHHS 1 3aCTOCYBAaHHS.
30KkpemMa, 1€ CTOCYEThCS TaKOi BaXKIWBOI cepu, sIK 3aXUCT IpaBa BiacHocTi. Ha
CHOTOJIHI MOKHa KOHCTaTyBaTW HAsBHICTh MPOOJIEM Ta MOMUJIOK Ha MPAKTHII, SIKI
MarOTh MICIIE MPU peati3alili KOHCTUTYLIMHUX Ta UUBUIbHUX MpPaB HA BIACHICTH (CT.
41 Koucrutyuii Ykpainm, cr. 321 IluBuibHOro kojekcy YkpaiHu Ta ii CyJI0BHI
3axuct (a03. 1 cr. S5 Koncruryuii VYkpaimm, 4. 1 cr. 16 LUK VYkpainm), mo
MIJITBEP/IKYETHCA UYUCICHHUMHU CYIOBUMHU chpaBaMu y Iid cdepi. BogHouac
PO3MAITTS CMOPIB Ta CYJOBUX CIPaB, MOCTIMHUI PO3BUTOK CYCHIIBHUX BI1JIHOCHH,
HEMOXKJIMBICTh OXOIUICHHS B OJIHIM Mpalll yciX BHUIAJKIB MOPYIICHHS Ta 3aXHUCTY
IpaBa  BJACHOCTI  3yMOBJIIOIOTH  HEOOXIJHICTh  MPOJOBXKEHHS IPYHTOBHOIO
JOCITIDKEHHST OKpeclieHoi cepu.

[lutanHs 3axuCTy mpaBa CHUIBHOI BJIACHOCTI, Y TOMY 4YHCIi, Yy CYJAOBOMY
NopsAnKy posrmisgaroTees y npargsix: TO. Apuantok, [.B. bonokan, A.b. I'punsika,
[.O. d3epu, O.B. 3epu, LII. IBamosoi, B.I. Kpara, KI. Kyuepyka, o.n. Iledenoro,
3.B. Pomoscekoi, O.I. Cadonumk, [.d. CerprokoBoi, A.M. CuueBcwkoi, P.O.
Credanuyka, H.}O. Xpucrenko, [.M. UepeaTenko, A.I". SIpemu Ta iH.

VY ropuauuHiid JiTepaTypl NMUTAHHAM 3aXUCTy MpaBa BIACHOCTI TPaJMIIIITHO
BIJIBOJIUTHCS 3HAYHA yBara, OJIHaK HU3Ka 13 HUX HE 3HAXOJUTHh €THOCTI TOUOK 30Dy,
BUKJIMKAIOUM JTUCKYCIi Ta (HOPMYJIOBaHHS PI3HUX MIAXOMAIB O PO3YMIHHS THX YU
IHIIMX TOHSTH, O3HAaK, Kiacu@ikanii. Cepen 1HIIOrO, BKa3aHE CTOCYETbCS MUTAHHS
crnoco0iB  3axMcTy mpaBa BiacHocTi. Llg mpoOnemaruka crana mnpeaMeToM
nocpkeHHss Takux BueHux, sk 1.O. [zepa, O.B. [zepa, B.II. €menssanos, O.C.
Iodpde, H.C. Ky3nuemnona, O.A. [Tinonpuropa, €.0. Cyxanos, €.0. Xapuronos, O.C.

Xapuenko Ta 1H. [lpm 1upomy 30epiraerbcsi moTpeda B aHami3l TEOPETUUHUX
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KOHCTPYKITiH, C(OOPMOBAHUX HAYKOBISIMHU-ITUBLIICTA- MU, IEPEOCMHUCIIEHH] 1ICHYIOUNX
M1XO0/IIB 10 BUPILMICHHS PALY MPOOJIEM TEOPETUYHOIO XapakTepy y cdepi 3aXHCTy
paBa BJIACHOCTI. 3 ypaxyBaHHSIM 3a3HAYEHOr0, Y HAyKOBIA CTaTTI OCHOBHa yBara
Oylne 30cepelKeHa Ha JOCHKeHHI Kiacudikaiiid CcrnocobiB 3aXHCTy IIpaBa
BJIACHOCTI Ta, BJAcHE, MOHATTI CHOCOOIB 3aXHUCTy MpaBa BiacHOcTi. Haitbinmpimoro
MOIIMPEHHS y MPaBOBIN HayIlll HA0YB MOALT IIUBLILHO-MIPABOBUX CIOCO0IB 3aXHUCTYy Ha
pEYOBO-TIpaBOBI Ta 3000B’si3aimbHO-ipaBoBi [1]. Pazom 3 TuMm, OGarato BuUeHUX
chopmyBaii aBTOpChke O6aueHHs Takoro noainy. Hampuxman, €.0. CyxaHoB BUALIAE
HACTYITHI TTO30BH: KJIACUYHI PEUOBO-IIPaBOBi; 3000B’sI3aJIbHO-TIPABOBI; OCOOIM- Bi;
MO30BU JI0 MyOJIYHOI BJIAJH; MO30BH MPO KOMIIEHCAIIIO0 Y 3B’ A3KY 3 MPUIUHEHHSIM
npaBa BJACHOCTI 3a pillleH- HAM myOmiuHoi Biagu[2]. €.0.XapuTOHOB BUALISE
3acO0HM 3aXHUCTy PEUOBO-TIPABOBI; 3000B’I3JIBHO-TIPABOBI; TaKi, IO BUILIMBAIOTH 13
PI3HMX 1HCTUTYTIB IMBLIBHOTO MpaBa ¥ BUMOTM JO OpPraHiB JEp:KaBHOI BIAIu U
YIPABIIHHS PO 3aXUCT IHTEPECIB BIACHUKA BIJ PABOMIPHOTO 200 HEMPaBOMIPHOIO
BTpy4aHHs [3]. O.I1. CepreeB 311iCHIOE MO IUBUILHO-MIPABOBUX 3aCO0IB 3aXUCTY
Ha PEYOBO-TPABOBI, 3000B’A3AILHO-TIPABOBI Ta 3acO0M, IO BUILIMBAIOTH 13 PI3HUX
IHCTUTYTIB ITMBUIBHOTO TIpaBa 1 HE HaJeXaTh Hi JI0 PEYOBUX, Hi JO 3000B’SI3aJIbHUX
[4].

IcHye HM3Ka TO3MLIA BYEHMX IIOAO 3aXMCTy IpaB Ta 3aKOHHUX IHTEPECIB.
30Kpema, OJIHI HAyKOBI1 BEAYTh MOBY IIPO 3aXUCT LMUBUIBHUX MPAB 1 OXOPOHIOBAHUX
3aKOHOM IHTEpeCiB sIK Tpo mepeadadyeHy 3akOHOM g OOpoThOM 3
MPaBOMNOPYIICHHSIMHU CUCTEMY 3aXO1B, Kl OMUPAIOTHCA Ha JEPKaBHUUN MPUMYC 1 K1
HampaBjeHi Ha  3a0e3nmedyeHHs  HEJOTOPKAHOCTI  mpaBa W JKBIAAIlIO
MPaBOMOPYIICHHS, a00 K MPO CYKYIHICTh 3aX0/1iB IPABOOXOPOHHOTO XapaKTepy, Kl
HaIpaBJeHl Ha 3aCTOCYBaHHS Y BIJHOIICHHI JO MPaBOMOPYIIHUKA MPUMYCOBOTO
BIUIMBY 3 METOIO BU3HAHHS YW B1JIHOBJICHHS OCIOPIOBAHOI'O YU MOPYILIEHOTO MpaBa
[5].

Crin 3BepHYTH yBary Ha HEY3TOJKEHICTh TEPMIHOJIOTIT y cdepl JOCTIIKyBaHOI
npoOJieMaTUKH, a caMe: TIOHSTh «3aci0» Ta «CIOCi0» 3aXUCTYy MpaBa BIACHOCTI. Y CT.
55 KoHctutytii YkpaiHu 3akpiljieHO TMPaBO KOXKHOTO IICIsi BUKOPHCTAHHS BCIX
HaIllOHAJIBHUX 3aC001B MPABOBOIO 3aXUCTy 3BEPTATHUCS 3a 3aXUCTOM CBOIX MpaB 1
CBOOO/I 10 BIJMIOBITHUX MIKHAPOIHUX CYJIOBUX YCTAaHOB YH JO BIJMOBIJHUX OPTraHiB
MDKHApOJIHUX OpraHizalliii, 4wieHoM a00 y4YacHHKOM SKHX € YkpaiHa. Tyt ke
3a3HAYEHO, 10 KOXXHUW Mae MpaBo OyAb-SIKUMHU HE 3a00pOHEHHMMH 3aKOHOM
3aco0aMu 3axMIIAaTh CBOi MpaBa 1 CBO- 0OIM BiJ MOPYIIEHb 1 MPOTHUIPABHUX
MOCSTaHb[6].

[.O.A3epa Big3Hauana, Mo TEPMiH «3ac00U» B MPOLIECyaIbHOMY 3aKOHO/IaBCTBI
O3Hauae, o0 (K1 I0Ka3KW) Ma€ BCTAHOBUTHU CYA AJi1 OOIPYHTYBAaHHS UM 3allepeueHHs

BHMOT CTOpPIH, a TEePMIH «CrmocoOm» 3a0e3ledeHHs J0Ka3iB Ja€ BIANOBIAL Ha
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MUTAHHS, SIKAM YHHOM (TOOTO SIKUM CHOCOOOM) Cyll MOXKe 3a0e3meunTH 310paHHS
He00- xigHux ¢akrtiB (nokasziB)[7]. O.C. XapyeHKo, aHAMI3yIOUU CITIBBITHOIIEHHS
MOHATh «IIJCTaBa» 1 «Crocid» Mpuii- mIa 10 BUCHOBKY, IO SKIO IIiJICTaBa
BUHUKHEHHS YU TPUIMHEHHS IpaBa BJIACHOCTI 0a3yeThCs Ha IOPUIAUYHOMY (PakKTi,
KUl 3a0e3meuye BHHUKHCHHS Y BTPATy Cy0 €KTHBHOTO IpaBa, TO CIOCiO yka3ye sk
Ha BIJNOBIIHUN IOpU- IMYHUHN (aKT, TaK 1 HA HOTO MEBHY AKICHY XapaKTEPUCTUKY YU
yMOBY peadmizaii [8].

Sk 6aunMo, y paBOBii HAYI(l TUCKYCIS MO0 3aCTOCYBAHHS 1 CITIBBITHOIIICHHS
TEPMIHIB «3aci0» 1 «CIOCIO» TOUUTHCS YK€ JIaBHO 1 IUJIKOM CIIYITHOIO BHUIAIOTHCS
PO3TIISHYTI MO3UITT, OHAK JOPEYHO BUXOAUTH 13 TEPMIHOJIOT11, 3aKPINJICHOT YUHHUM
IIMBUIPHUM 3aKOHOJIaBCTBOM. THWM O1jbllle, III0 aHaj13 TIyMa4HUX CJIOBHHUKIB IIIOJI0
IIUX TIOHATH HE JIA€ 1X YITKOTO PO3MEKyBaHHS.

Tak, crmoci0 BH3HauyalOTh SK: 1) HampsM, Xxapaktep Aid, MeToxa, 3acid as
31MCHEHHSI, IOCATHEHHSI YOrOCh; 2) 0COOJUBICTh, MaHEpa BUKOHAHHS YOTO-HEOY/b;
BCTAHOBJICHUI MOPSIIOK YOTOCh; 1) meBHa Ais, mpuiloM ado cuctema IpHiloMIB, sIKa
7A€ MOXKJIMBICTH 3pOOUTH, 3AIMCHUTH II0-HEOYAb, JTOCSATTH YOTOCh, 2) Te, IO
CIIYKUTh 3HAPAIISAM, 3aCO00M Y SIKIH-HEOYb cIipaBi, Jii. 3aci0 BU3HA4YaIOTh, SK: 1)
CIIoCi0, MpUKoM, 3axif, SKach CIeliaibHa Jis, 110 Ja€ MOXJIMBICTh 3IIMCHUTH IIOCH;
2) Te, MO CIYKUTh 3HAPAIIAM Yy SIKIACH [1i, CIpaBi.

3 ypaxyBaHHSM BUIICBUKIIAJIEHOTO, IPOMIOHYETHCS BIIACHE BHU3HAYCHHS
cHoco0iB 3aXMCTy IMpaBa BIACHOCTI SK 3aXO[IB BIUIMBY, SIKI HalpaBJ€HI HA 3aXUCT
MpaBa BJIACHOCTI y pa3l MOro MOpPYIICHHS, HEBU3HAHHA a00 OCHOPIOBAHHS, BUOIp
SAKUX 3MIMCHIOETHCS CAMHM BIIACHUKOM, BCTAHOBJIIOETHCS JOTOBOPOM YU aKTaMU
IIMBUILHOTO 3aKOHOJIABCTBA B TIOPSIKY Ta HA YMOBax, BUBHAUYEHUX 3aKOHOM.

Ha ocHOBI BuIlleHaBeIEHOTO MOXHa CGHOPMYITIOBATH TOHSTTS IUBUIBHO-
MpaBOBUX 3aCc001B (CIIOCOOIB) 3aXMCTy MpaBa BIacHOCTI. HUMu € BU3HA4YEHI 3aKOHOM
3aX0AM MaTepialbHOTO XapakTepy, IO 3iHCHIOIOTHCS YIOBHOBAXECHUMH Ha T
opraHaMu Ta CHOPsSMOBaHI Ha TMONEPEHKEHHS, MPUIMHCHHS TOPYIICHh TpaB Ta
3aKOHHUX IHTEPECIB Cy0’€KTIB MPABOBIJHOCHUH 3 MHUTAaHb BJIACHOCTI, BIJHOBJICHHS
CTaHOBHUIIIA, IO ICHYBAJIO JI0 TAKOTO MOPYIICHHS.

3BakaloyM Ha I1Ie, BHIICHABEJICHE HAMH BHU3HAYEHHSA [HUBUIBHO-TIPABOBUX
3ac00IB 3aXHCTy CIHpUSTUME €(PEKTUBHOCTI iX BHUKOPUCTAHHS Ta IMOJETHICHHIO
(dbopMyTIOBaHHS MaTepiaIbHO-TIPABOBUX BHUMOT Yy BHIIQJIKy TOPYIICHHS TpaB YU
3aKOHHUX IHTEPECIB Cy0’ €KTIB HMBUILHUX MPABOBIAHOCHH.

Jimepamypa:
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Canpuxina Jlinia,

cmyoenmxa epynu FOI3-152¢

ropuouunozo gaxynememy CHY im.B./lana
Hayxosuii kepienux: k.10.1., 0oy. Kannina I'.A.

HUBIVIBHO-ITPABOBE 3ABE3IIEYEHHSA
HA HAJIEXKHY SAKICTb TOBAPY

Onpasy sk 3’sBUJACh TOPTIBJIS, BUHUKIM HEIOOPOCOBICHI MPOJABI, SIKI
HaMararoTbCsl HaB’sI3aTU MOKYILEBI TOBAp, KM HE BIAMNOBiAae Horo morpedam. 3
PO3BUTKOM c(pepH MOCITYT CIIOKUBAayYa MOYaIu HE TUIBKU “‘Kpallle 3aI0BOJILHATH , aJie
i Ounbiie o0OMaHIOBATH, HAaB’S3yBaTH HEMOTPIOHI TMOCIYTd, BCTAaHOBJIIOBATH
“HecripaBe UINBI IIHU .

[TpoTAroM BCHOTO KUTTS MU CHOKMBA€EMO TOBapH Ta IMOCIYTd 1 IUIATUMO 3a
HUX, TOMY HE3aJIe)KHO BiJ BIKYy, CTaTl, OCBITHU, 3aliMaHOi MOCaJH, COLIATHLHOTO
cTaTycy yci MH € cnoxkuBauamu. KokeH 3 Hac Mae mpaBo 3HATH CBOi MpaBa, 3aXUCT
AKUX TapaHTyeTbcsi KoHcTuTyiiero Ykpainu, a came: Jep)kaBa 3axullae IMpaBa
CIO’KMBAYiB, 3A1MCHIOE KOHTPOJb 32 SKICTIO 1 O€3MEUHICTIO MPOAYKIi Ta YCIX BUIIB
MOCJIYT 1 poOIT, CIIpUsie AISUTHHOCTI TPOMAJICHKUX OpraHi3alliii Co>KUBaviB.

B yMmoBax mepexomy 10 cydacHOT MOJEN €KOHOMIKA Ha OCHOB1 1HHOBAIIHHO-
IHBECTHUIIITHOTO  PO3BUTKY, miAroroBku Berymy g0 COT Ta ixTerpamii B
€BPOINEUCHKUNA 1 CBITOBUA E€KOHOMIYHUM NPOCTIP HEOOXIAHO, B TMEpIILy Yepry,
30epiratoyu MpiOpUTET HALIOHAJIBHUX 1HTEPECIB, y CTHUCII TEPMIHH BJOCKOHAIUTU
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CUCTEMY 3aXHCTy MpaB CIOKHWBA4lB BIAMOBIIHO JO JAOCBIAY PO3BHHEHHUX KpaiH.
SIkmo gepskaBa BMi€ 3aXMIIATH 1HTEPECH CBOIX CIOXKHMBAYiB, TO 1€ € 3aMOPYKOIO
noBaru 10 Takoi JepkaBu. I[IiABUIIEHHS SKOCTI 1 KOHKYPEHTOCHPOMO>KHOCTI
BITYM3HSHUX TOBapiB 1 TMOCIYr, aKTUBHE BIPOBAKEHHA B VYKpaiHl Cy4acHHX
TEXHOJIOT1H, 30UIBIICHHS I1HBECTULIMHUX IMOTOKIB — BCl 1i (DaKTOpPH TMO3UTHUBHO
BIUTMBAIOTh HA IMHAMIKY €KOHOMIYHOTO 3pOCTaHHS KpaiHH.

['00BHMM 3aBHaHHSM OpraHiB JAEpKaBHOI BIAJW € MPOJOBXKEHHS MPOIECY
NEPETBOPEHHS YKpaiHU Ha 3aMOXKHY €BPOIEHUCHKY JepkKaBy, OCHOBHUM MPIOPUTETOM
AKOI € CTBOPEHHS BHCOKHX €BpPOIEHCHKUX CTaHAAPTIB JKUTTS HACEJICHHS.
3a0e3neunBIIM HA PIBHI TEXHIYHOTO PEryJIIOBaHHS rapaHTii 0€3MeyHOCTI MPOIYKIi
Ta TMOCIYr, CTBOPHUBIIM CHCTEMY I03aCyJOBOIO Ta CYJIOBOTO pO3IIIALY CKapr
CHOXKMBaYiB, Kpainu €Bporneiicbkoro Coro3y CKOHIEHTPYBAJIM YBary Ha 3aXHCTI
CHOKMBaya BiJ HEOE3NEeYHUX BUPOOIB Ta HESIKICHUX MOCIYI 4Yepe3 HalaHHS oMy
JOCTaTHBbOI KUIBKOCTI OO’€KTHMBHOI 1H(OpMalli, BIJMOBIIHO A0 SKOi BIH 3MOXeE
MpUIIMaTH CBIJIOME PIllIEHHs Mpo iX BUOIp. OJHAK 1 11 He M030aBIIsI€ CIIOXKUBAYa yCiX
npoOsieM: BUpIO MOKE€ MaTH NPUXOBAaHUM HENOJNIK, HE IJOTPUMYIOTbCS IpaBHIia
TOPTIBJIl TOUIO, YUM MOPYUIYIOThCS MpaBa CIOKKUBaya. 3 METOIO MiJBUIIECHHS PIBHA
3a0e3MeUeHHs] 1HTEPECiB Ta 3aXMCTY MpaB CIOXKMBAUIB 3a OCTAHHI POKM B YKpaiHi
PO3pO0JICHO Ta MPUMHATO PsJ 3aKOHIB, aalTOBAHUX JO0 BUMOT 3aKkoHoAaBcTBa €C,
30kpema “IIpo BHeceHHs 3MiH 10 3akoHy Ykpainu “TIpo 3axucTt npaB crokuBayiB’ 1
“IIpo BHeceHHsa 3MiH A0 3akoHy Ykpainu “IIpo pexnmamy”. CTBOpEHO BIiJAINOBIJIHI
YMOBH ISl (YHKIIIOHYBaHHSI B OpTraHax MICIIEBOTO CaMOBPSIyBaHHS CTPYKTYpPHHUX
MIIPO3AUIB 3 MHUTAHb 3aXHCTY TIPaB CIIOXKMBAYiB, HAJAro/PKy€ThCS CIIBIpans 1
B3a€MO/IiSI OPTaHiB BUKOHABYOI BJIAJIM 3 OpraHaMH MICIIEBOTO CAMOBPSIYyBaHHS Ta
IrPOMAJICEKUMH OpPTraHi3allisiMi CII0’KHMBAYiB.

B Toii e yac, aHai3 cpaB Ha CIIOKUBYOMY PUHKY YKpaiHU CBITYUTH MPO TE,
110 KUIBKICTh IOPYIIEHb BUMOT 3aKOHO/IABCTBA Y cepl 3aXUCTy MpaB CIOKMUBAYIB 3a
OCTaHHE JCCATUPIUYS HE 3MEHIIYEThCS 1 CTaHOBUTH MoHaN 90% Bix 3arajibHOL
KUIBKOCTI MepeBipeHux cy0’ekTiB rocnoaaproBaHHs. CrOXUBYMI PUHOK MPOJIOBKYE
HAaCHYyBaTHUCSl CyporataMu, HesIKICHUMH, (Pabcr(piKOBAaHUMH Ta HEOE3MEUHUMU IS
JOJIel TOBapaMu, MepeAyCciM XapuyoOBUMHU MPOAYKTAMH Ta aIKOTOJbHUMH HAIOSIMHU.
He moBHOIO Mipoi0 peanizyeTbcs MpaBO CIIOXKKMBaya HAa OTPUMAHHS HEOOXITHOT,
JIOCTYITHO1, JOCTOBIPHOT Ta CBOEYACHO1 1H(pOpMAIIii PO TOBapH, pOOOTH Ta MOCIYTH.
[ToTpeOye pO3BUTKY MOXIMBICTH peaiizaiii mpaBa CHOXHBadiB OyTH TMOYYTHUM,
BI/INIKO/IOBYBAaTH 3aBjaHl 30uTku. HemocTtaTHho 3aiissHUM MOTEHIlAT TPOMAJIChKUX
0o0’elHaHb CIOXHWBAYIB, SKMX B YKpaiHi HajluyeTbcsa OUIs cTta. BOHM MaroTh
3a0€3MeUnTH MPaBOBY MIATPUMKY 1 PO3TIIS] 3HAYHOI YACTHUHU 3asB TUX TPOMAJISH,
KOTp1 MOHECTW BTPATH y 3B 53Ky 3 MPUIO0AHHSM HEJOOPOSIKICHUX MPOJOBOJIBYHUX 1

MIPOMHKCIIOBUX TOBapiB. Ha *anb, CbOTO/IHI 1€ HE BiIOYBAETHCS BHACIIOK TOTO, IO
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Jiep>)kaBa HE CTBOpWIA YMOB JUisi €EKTHUBHOI MISUIBHOCTI IMX OpraHizamii. Tum
camuM nopyiyeThbest 42 crartst KoHcTuTyliii, 3a sIKOI0 «Jiep>kaBa Crpus€e AisUIbHOCTI
IPOMaJICBKMX OpTaHi3alliil ClIoKHBaYiBy.

CBITOBHUI J10CB1/I BKa3ye, 1110 HAWOUIbII ePEKTUBHUMH MEXaHI3MaMH 3aTy4eHHSI
rpOMajsiH A0 ydYacTi B TPOMAJChKOMY pyCl € TpoMaJchka MOIH(POPMOBAHICTD,
rpOMaJICbKi KOHCYJbTAIlll, TPOMaJChKHII KOHTPOJIb, ayAUT, MOHITOPUHT, MEXaHI3M
noGiroBaHHA Ta 1H. CydacHHI pyX CHOKHUBadiB € HEOOX1THOK YMOBOIO 3a0€3MeUeHHS
CIpaBeJIMBOTO, OE3MEYHOTO 1 CTAIOr0 Mail0yTHHOTO CIIOKUBAYIB.

Tox BumuMcaHi B 3aKOHI IIpaBa rPOMaJICBKUX OpraHi3alliidi CroKMBayiB MOBUHHI
OyTH BHU3HauyeHl OLIbIN JETAJbHO Ta HAMOBHEHI KOHKPETHUM 3MICTOM. 30Kpema,
NOTPiOHO BU3HATH 3aKOHHI 1IHTEPECH LIMX OpraHizalliil 11010 BHECCHHS IMPOIO3UIIii
710 TIPOEKTIB 3aKOHOJABCTBA PO 3aXMCT MPaB CIIOXHUBAUiB, IX POJIb Y 3BEPHEHHI 31
CKapramu B IHT€pecax CIOKHUBayiB — B IHIUBIIyaIbHOMY YU KOJIEKTUBHOMY MOPSJIKY
— 10 YNOBHOBaX€HUX oOpraHiB. Takox Mae OyTH MATBEpIKEHA W PO3BUHYTA
BAXKJIMBA POJb T'POMAJCHKUX OpraHizaliid y ramry3i 1HQOpPMYBaHHsS Ta HaBYaHHS
CHoKMBayviB. BilcyTHICTh MeXaHI3My B3a€MOJIIi Ta COLIAJIBHOIO MApTHEPCTBA MIX
JIEp’)KaBHOIO  BJIQJOK0 ¥ OpraHizaimisiMd  TIPOMAJChKOTO  CEKTOpa TrajbMye
JEMOKpaTHU4HI TPOLECH B CYCHUIBCTBI, COI[IAIbHO-€KOHOMIYHUN  PO3BUTOK,
BUPILIEHHSI TOCTPUX COILIAJIbHUX MHTAaHb, Y TOMY YHCII I[IOAO 3aXHCTy IpaB Ta
IHTEpECIB BITYM3HSHUX CHOXMBayiB. He3Baxkawoun Ha EKOHOMIYHI, IIPaBOBI,
MOJITUYHI TPYAHOILII, YKpaiHa HaMmaraeTrbcsi po3B's3aTu MpodsieMy e(EeKTUBHOTO
3aXHUCTy CHOKMBUOTO PHHKY Ta TIpaB CIOXXKHBAdiB, SKi HarpoOMaJuIuCh 3a
PaIsSHCHKUM 1 TenepiHii yacu. HaOyTuii, X04 1 30BCIM I1I¢ HEBEIUKUI, BITYM3HIHUI
JIOCBiJ CBITYHTH, IO 13 3MIHOIO €KOHOMIYHOI CHUTYyaIlii, mpolecaMu Tiodam3arii
MOoCTa€ HEOOXIAHICTh pealtizallli KOHCOJIAOBaHOI 3 yciMa y4YaCHHUKaMHU PUHKOBUX
BIJIHOCHH CIOXKMBYOI TMOJITUKUA, TOCTIMHOMY YJOCKOHAJICHHI 3aKOHOJIAaBCTBA Ta
(i1HaHCOBOMY 3a0€3MeUeHH1 3aX0/A1B y c(pepi 3aXUCTy MpPaB CHOKMUBAUIB.

Po3B’s13aHHAM [IUX MPOOJIEM €:

* 3a0€e3MeUeHHs peaizalli 1epKaBHOTO 3aXHUCTY MPaB CHOKMUBAUIB Ha SKICHY Ta
0e3reyHy MPOAYKIIiIO, TOCIYTH;

* 3MIMCHEHHS Ha JEp)KaBHOMY pIiBHI 3aXOAIB IIOAO MOCHJIEHHS Olo0e3neKu
3aXMCTy CIOXKMBAYiB B TMOTEHIIWHUX PU3UKIB BUKOPUCTAHHS TE€HETUYHO
MoAM(IKOBAHUX OPTaHI3MiB;

* YIOCKOHAJICHHS 3aKOHOAAaBY0i Ta HOPMATUBHO-TIPaBOBOi 0a3u y cepi 3aXUCTy
MpaB CIOKUBAYIB;

e 3a0e3neyeHHs JEp’KaBHOI MIATPUMKOIO TPOMAJICBKUX  Oprasizamii
CITO’KMBaYiB;
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* 3a0€3Me4YeHHs] KOOPANHOBAHOI Ta IHTETPOBAHOI CHIBIIpalll OPraHiB BUKOHABYOI
BJaJ{, OpraHiB MICIIEBOTO CAaMOBPSAyBaHHS Ta TPOMAJCHKUX OpraHizalii
CIIO’KMBAYiB;

* MIJBUILECHHS IPaBOBOi O00I3HAHOCTI Ta TMOIH(MOPMOBAHOCTI TPOMAISH SIK
CIIO’KMBAYIiB.

Xoua Hama KpaiHa 1 Ma€ TEBHY 3aKOHOAaBUy 0a3zy y cdepi 3axucTy MpaB
CHOXKMBAYiB, MPOTE HA MPAKTHUIIl peaibHl MEXaHI3MHU 3aXUCTy MpaB CIOXKUBAYIB B
VYkpaini nil0Th HE MOBHOIO Miporo. Lle miaTBepIKyeThCS TUM, IO B CyAax Maibke
BIJICYTHI CIIpaBH 3 IIOTO MPUBOAY. YNHHE 3aKOHOIABCTBO YKpaiHU y raiy3i 3aXUCTy
npaB CHOXKMBAaYiB, HE3BaXKAIOYM Ha 3HAYHI VYCHIXH, MOKU IO JajeKe Bij

JIOCKOHAJIOCTI.
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MNPOBJIEMHA OPEHJIA HEXKUTJOBUX MPUMIILIEHD, TA IX BUJIU

Meroro 1mi€i poOOTH € IOCTIUKEHHS Ta BHCBITJICHHS NpoOJeM IMBLIHHO-
MPaBOBOTO PETYJIOBAaHHSA BIHOCWH, IO BHUHUKAIOTH Yy 3B 53Ky 3 OPEHIOI0
HEXUTJIIOBUX TIPUMIIICHB.

3riTHO YMHHOTO YKpPaiHCHKOTO 3aKOHOJABCTBA OTPUMYBATH y KOPUCTYBaHHS
OPUMILIEHHS. JJI1 PO3BUTKY BUPOOHMYOIrO MOTEHIIANy IOPUIWYHUX OCI0 MOKHA
O0araTOMaHITHHUMHM  CIIOCOOAMH, HAHOIIBIIT  PO3MOBCIOKCHUM  «TPATUIIIHHIM)
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CIIOCOOOM € YKJIaJeHHSI JIOTOBOPU KYIMIBII-MIPOJIaKy HEPYXOMOTO MaiiHa Ta Hailmy
(opeHan) HEPYXOMOCTI.

Ha wnam mnormnsa, moroBip HaMy HEXKHUTIOBUX MPUMIMICHs a00 1HIIMX
KamTAIBHAX CIOPYI, SIKI MOXKYTh BHKOPHCTOBYBATHCH ISl MMPOMUCIIOBHUX IOTPEO
HOCHUTH OUTBII CKJIQJHUI NMPABOBUM XapakTep, 3 MOro peani3ali€lo MoB’s3aHa HU3Ka
I[IKaBUX MPOOJIEM Ta KOJI31M.

[IpaBoBiIHOCHHH, TIOB’s3aHI 3 HAlMOM HEPyXOMOro MaiHa, periiaMeHTOBaHi
naparpagom 4 riaBu 58 kauru 5 1{uBUIBHOTO KOJeKCy YKpaiHu mpo HaiM OyiBii
abo 1HIIOI KamiTaldhbHOI CIOpPYaW. 3a JOTrOBOPOM HaliMomaBelh ( BIIACHUK YH
YIOBHOBaX€HAa HUM o0co0a) mepenae abo 3000B’A3yeThbCs MepelaTH HailMaudeBi
HEpPYXOMe MaiHO 3a MJIaTy Ha MEeBHUM CTPOK. [CTOTHUMHM yMOBaMuU J0TOBOPY HalMy
€: 00’eKkT opeHau (CKJaja 1 BapTICTh MaiiHa); TEPMiH, Ha SIKUH YKJIAJIA€THCS JOTOBIp
OpCHJIM; OpEeHIHA IIJIaTa 3 YpaxyBaHHSIM ii 1HJIeKcallii; BITHOBJICHHS MaliHa Ta YMOBH
HOro MoBEpHEHHS; BUKOHAHHS 3000B’s13aHb; BIIMOBIAAIBHICTD CTOPIH.

Sk 3a3Hauae A.bypsak: «BpaxoByrouu Te, 1m0 B YKpaiHl MiANPUEMHULBKOIO
JUSUTBHICTIO MOXKYTh 3aiiMaTUCh K (PI3UYHI Tak 1 IOPUAUYHI 0COOU, y 3B’SI3KY 3 UMM
MOTpeOM y MPOMUCIIOBI HEPYXOMOCTI MOXYThb BUHHUKATH B PI3HUX 0Ci0, TOMYy B
JTAHOMY BHJII IOTOBOPIB Cy0’€KTHUM CKIIa] MOKE OyTH pi3HHM Takox» [1].

Buxoasuu 3 Toro, mo Oy/iBIl YK KamiTalbHI CIOPYAH € HEPYXOMUM MailHOM
JIOTOBIp HailMy MOBUHHMIA OyTH odopmileHM y BIANOBIAHIA ¢dopmi, a caMe B
MUCHMOBIHM (PopMi, a 32 KOHKPETHUX OOCTaBUH Mae OyTH HOTapiaJbHO MOCBIIYECHHM.
3okpema 3rigHo cr. 793 LK VYkpainum «goroBip HaiimMy Oyzaiiai abo 1HIION
KamiTaJIbHOI CIIOPYJU YKIAJAA€ThCS B MUCHMOBIN (opMi, a y BUNIAAKY KOJIH JOTOBIp
YKJIQJa€ThCsl HA CTPOK TPHOX 1 OUIbIIIE POKIB BiH MiJUISITa€ TaKOX 1 HOTapiallbHOMY
MOCBiAYeHHI0.»[2, ¢ 215].

Haxanb, Ha mpakTuIill, BUHUKAIOTh CUTYyaIlli, KOJIU OCOOM HE JOTPUMYIOTHCS
MOJIOKEHB 3a3HAYEHOI CTATTI 1 YKJIaIal0Th AOTOBIp B YCHIN (hopmi.

Crmparodnch Ha CyIOBY MPAKTHKY, MOKHA 3pOOMTH BUCHOBOK, IO HAaBITh KOJIA
HE JOTPUMAHO TaKOl Ba)UIMBOI CKJIQJIOBOI SK (popMa JOrOBOpPY, CTOPOHHU TaKOTO
JIOTOBOPY HE M030aBJIeHI MpaBa Ta MOXJIMBOCTI Ha 3aXHCT CBOIX MPaB SKi BUHUKAIOTh
y 3B’A3KY 13 YKJIaJIGHHSIM. Y pa3l HeloTpuMaHHS (HOPMHU YKIIaJICHHS JIOTOBOPY Ha
0co0y MOKJIaIa€ThCsl 000B 30K JIOBECTH (PAKT TAaKOTO YKJIAJCHHS B CYyJ1, 30KpemMa 3a
JOTIOMOT' 00 MMUCbMOBHX Ta 1HIIUX JT0Ka3iB. Take mpaBo 0azyeThcs Ha mosiokeHH1 LK
VYKkpaiHu CTOCOBHO TOTO 1110, SIKIIIO TPABOYXH, JUIsl TIKOTO 3aKOHOM BCTAHOBJIEHO MOTO
HEJINCHICTh y pa3l HENOAEpX aHHS BHUMOIM IIOJAO MUCBMOBOI (POPMHU, YKIaJCHHM
YCHO 1 OHa 31 CTOPIH BYMHMIJIA Ji0, @ Jpyra CTOpPOHA MIATBEpAWIA ii BUMHEHHS,
30KpeMa MUISIXOM MPUUHSATTS BUKOHAHHS, TaKUi MPABOYMH Y pasi CIopy MoOXe OyTu
BU3HAHO CYJOM JIMCHUM, TOOTO MOXXHa BUMAaraTd HACTaHHS IOPUIUYHUX HACIIIKIB,
10 TATHE 32 COO0I0 BUKOHAHHS JJOTOBOPY Y HABMAKH - HEBUKOHAHHS.

[Tpobnema MOke BUHUKHYTH Y TOMY BHITQJIKY KOJIM HallM YKJIAAa€ThCS Ha CTPOK
TpH 1 OUIBIIIE POKIB 1 KOJIM HEOOX1THE HOTapiaibHE MOCBITYEHHS IOTOBOPY, TOMY III0,
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BiAMOBIIHO 110 cT. 220 LIK: «VY pa3i HenoTpUMaHHS CTOPOHAMH BHUMOTH 3aKOHY PO
HOTapiaJbHE MOCBIAUYEHHS JOTOBOPY TaKUW JOTOBIP € HIKYEMHUM 1 JOAATKOBO
BU3HAHHS CYJIOM TaKOro MPaBOYMHY HENIMCHUM HE BUMAaraetbcs.» [2, ¢ 72]. ¥V pasi
HEAIMCHOCTI MPaBOYMHY KOKHA 31 CTOPIH 3000B’s13aHA MOBEPHYTH JPYTiil CTOPOHI B
HaTypl Bce, 11O BOHA oOjepkaja Ha BUKOHAHHA LbOTO MPaBOYMHY, a B pasi
HEMOJXKJIMBOCTI TAaKOTO IOBEPHEHHS, 30KpeMa TOJl, KOJM OJiepKaHe IoJsrae y
KOPHCTYBaHHI MailHOM, BHKOHaHIM poOOTi, HaJaHIi MOCHYy3i, — BIIIIKOTYyBaTH
BapTICTh TOTO, 1110 OJIEP>KAHO, 3a I[IHAMH, K1 ICHYIOTh HA MOMEHT BIIIITKOyBaHHS.

3a CBIAYEHHSM IOPUCTIB-TIPAKTUKIB: «Bke Ha maHii cramii aHamizy LbOTO
JIOTOBOPY MOKHA KOHCTATyBaTH (hakT, 110 HOTAPIaIhbHOTO MOCBITYEHHS MOYHA JIETKO
YHUKHYTH 1 TakUM YHWHOM CKOPOTHTH CBOi BUTpPAaTH, 30KpeMa SKIIO JOTrOBIp
YKJIaIa€ThCSl MEHIIIE HIXK Ha TPU POKU HEOOX1/HA BUKIIOYHO TUChMOBa popma 1 Tomy
MO>KHA OCTaHHIM ITYHKTOM JOTOBOPY MPOIUCATH, 110 AOTOBIP YKJIAJICHUN HA CTPOK 2
poku 1 11 micsAliB 1 y BUIAJAKY 3aKIHYEHHS CTPOKY Jii JOrOBOPY, SKILO >KOJHA 13
CTOpPIH HE 3asBJS€ BUMOTM IPO PO3IPBaHHS JIOTOBOPY BBAXKAE€THCA, IO CTPOK i
JIOTOBOPY MPOJIOBKEHO HAa TOW CaMHM CTPOK, Ha TUX CAMUX YMOBAaX 1 EpeyKJIaeHHs
He notpedye. B Takomy pasi pakTUUHO JOTOBIP YKJIaJCHUN MEHIIIE HIK Ha 3 POKU HE
moTpedye HOTaplaJbHOIO TOCBIIYEHHS 1 3a HAABHOCTI OO0 €KTHMBHUX OOCTaBHUH
aBTOMATUYHO MPOJIOBXKYE CBIM CTPOK Aii» [1, ¢ 2.]

Cnip 3ayBaKuTH, IO TaKWid OCTaHHIA MYHKT CKOPOYY€ BHUTpPAaTH CTOPIH HE
TUTBKH Ha MOCIYTH HOTapiyca, aje 1 BUTpaTH Ha PeecTpallito JoroBopy, TakK sK 3riaHO
cT. 794 LK VYkpainu «JloroBip opeHau BKa3aHOI HEPYXOMOCTI KpPIM HOTapiaJIbHOrO
MOCBITYCHHS TaKOX MJIArae Jep>KaBHIA — peecTparlii, 1[0 TATHE CIJIaTy
peecTpaiiitaux 300piB.» [2, ¢ 216].

Hactynaum mnpoOieMHUM MNHUTAHHSM Ha SIKE€ HEOOXITHO 3BEPHYTH yBary e€
nepeaHHs MaiftHa, 10 HaimaeThes. Ilicis miAroToBKM Ta MiANMHUCAHHS OCHOBHHUX
JIOKYMEHTIB HEO0OX1JHO 3pOOUTH OMKC YChOTO MaifHa, 110 MEpPEeNacThCcsl B HAM Ta
caMe OCHOBHE HEOOXIJHO BU3HAYUTH Horo BapTicTh. 3rigHo cT. 795 LK VYkpainu
«Ilepenanns HaiiMaueBi OyniBii a0o 1HIIOI KamiTaibHOi cropyau (i okpemoi
YaCTUHHU) O(POPMIISIETHCS BIAMOBIIHUM JOKYMEHTOM (QKTOM), SIKUW TMiAMUCYIOTh
CTOpPOHHM J0TOBOpY.» [2, ¢ 216]. 3rimHo 3 Ai0OYUM 3aKOHOJABCTBOM, TaKHUM
JOKYMEHTOM € aKT NMpUiOMYy-Tiepefadl MaifHa, KUl € HEOOXIAHMM J0JAaTKOM IO
JIOTOBOPY HaiiMy. 3a JOMOMOTOI0 aKTy MpUHOMYy-Tiepeaun MaitHa MiATBEPIKYEThCS
¢dakT nepegayn MaitHa BiJ] OJTHI€T OCOOM 1HIIIHN 1 3 caMe 3 MOMEHTY IiIMUCAHHSI IILOTO
JTOKYMEHTY TOYMHAETHCS CTPOK 3 SKOTO MAa€ PO3PaxOBYBATHCh CIUIaTa OPEHIHOI
miaTd. BuHWKae mNHUTaHHS BU3HAYEHHS BAapTOCTI MaWHA, IO TEPEIAEThCS.
Haiimomaserp € ab0 BjacHUKOM MakiHa, ab0 IIpeACTaBIIsI€ IHTEPECH BIACHHUKA, 1, KOJIH
Taka ocoba HaOyBaja y BJIACHICTh HEPYXOMICTh, TO BH3HAYalach BAapTICTh TaKOTO
MaliHa 4u TO OajaHCOBa BapTICTh, sika Oysia BU3HA4YeHA B OAJIAHCOBIM JTOKyMEHTAITii
MIANPUEMCTBA UM Oprasizaiii, ska Oyja mMomepeaHiM BIACHUKOM, YU TO
IHBEHTapHu3alliiiHa BapTICTh, SKa 3a3HAa4yeHAa B TEXHIYHUX JOKYMEHTaxX, IO
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3Haxoawiuch B BTI, un To peanbHa BapTicTh MaliHa, sika BU3HAaYeHa Oyyia BU3HAUYEHA
3a JIOTIOMOTOI0 MPOBEIEHHS TOBApO3HABYOI OIIHKM HEpyXoMmocTi. baxaHo 00
CTOpPOHH, 32 TIOTO/IPKEHHSIM MIXK 00010, TPOBEJIM HE3aJIEKHY OLIHKY BapTOCTI MaiiHa
Ta BNUCAJIM 11 B 3a3HAYCHUI BHILE aKT. AJie, MPOBEACHHS TaKOTO POy OLIIHKH TSTHE
J0JIATKOB1 BUTpaTH, TOMY MOKHAa CKOPUCTAaTUCh BapTICTIO, siKa MependayeHa B
YCTAaHOBYMX JOKYMEHTaxX Ha MaiHo. JlesKi IopucTH 3a3Ha4yaroTh, 110 BUKOPUCTAHHS
came Ti€l BapTOCTI MOKE NMPUBECTH IO HETATMBHUX HACHIAKIB B pa3i MOPYIICHHS
YMOB JIOTOBOPY HaliMy 1 TakuM YHMHOM 3MEHIICHHS PO3MIPY BiIMIKOyBaHHS
3anoAisiHoi mKoau. «3rigHo L{MBUTRHO-TIpOlLIECYAIbHOTO KOJEKCY YKpaiHu y pasi
BUHUKHEHHS CIOPY, SIKUW PO3IIISAIAETHCS B CyJll CTOPOHU MPOBAIKEHHS 3000B’s13aH1
JOBOJIUTH HAJICKHUMH Ta JIONYCTUMUMH JIOKa3aMH CBOi II0O30BHI BHUMOTH Ta
3arepedeHHs 1 TOMy Ha MiJICTaBl yXBalu CyAy Moxe OyTH MpoBelieHa TOBapO3HaBUa
ekcrieptuzax [1, ¢ 3].

HactynHuMm npoOieMHUM NHUTAaHHS MpU peati3allii J0roBopy HaiMy (OpeHAM)
HEPYXOMOCTI € MUTaHHS KOPUCTYBaHHS 3€MEJIbHOIO JIISHKOIO Ha AKIA 3HAXOAUTHCS
MalHO Ta sika HeoOXxiJHa JIsl 0OCIYrOBYBaHHS MaiHa Ta JOCSITHEHHS METU HalMmy.
Bignosigno o ct. 796 1IK Ykpainu ogHOYacHO 3 MpaBoM Haiimy OyaiBii abo 1HIIO1
KamitaabHOi crnopyAau (iX OKpeMoi YacTMHHU) HalMayeBl HAJA€TbCA IPaBo
KOPHUCTYBaHHS 3€MEJIbHOIO JIUISHKOIO, Ha SIKIM BOHU 3HAaXOJAThCS, a TAKOXK IPAaBO
KOPUCTYBaHHSl 3€MEJIbHOIO JUISHKOI, fKa NpWIArae a0 OyaiBil abo CIopyau, y
pO3Mipi, HEOOXITHOMY JI JTOCSATHEHHS METH HaiMy. Y JIOTOBOpI HailMy CTOpPOHHU
MOXXYTh BU3HAYUTHU PO3MIpP 3€MEJBHOI AUIAHKH, SIKa MepelaeThCs HaliMaueBl. Ko
pO3Mip 3eMebHOI AUISHKH y JOTOBOpI HE BU3HAUEHUM, HallMayeBl HAJJA€EThCS MIPaBO
KOPHCTYBaHHSI YCI€I0 3€MEJIbHOIO JAUISHKOIO, SIKOIO BOJIOAIB HaiiMozjaBelb. SKio
HalilMOZJaBellb HE € BJIACHHUKOM 3€MENbHOI JAUISHKH, BBaXKA€ThCS, IO BIACHUK
3eMEeNbHOI JUISHKM TMOTO/JKYETbCA Ha HaJaHHS HalMadeBl MpaBa KOPUCTYBaHHS
3€MEJIbHOI0 JIUISHKOIO, SIKIIO I1HIIE HE BCTAHOBJEHO JOTOBOPOM HAWMOJABIS 3
BJIACHUKOM 3€MEJbHOI JIIJITHKH.

Haronomyemo, 1mo kamitajJbHa CHopyJa TNEpeacThbes SK €IMHUM MaiHOBHM
KOMIUIEKC 1 3eMeJIbHa JUISTHKA Ha KA 3HAXOAUThCS OyAiBIs Ta IUISIHKA HEOOX1gHA
U1 00CIIyTOBYBaHHs CHOPY/HU, BXOJAThH 10 JAHOTO MailHOBOTO KOMIUIEKCY. [HKomm
BUHHUKAE IlIKaBa CHUTYyallisd: 3eMeJibHa AUISTHKA, 110 3HAXOAUTHCS OUIsl CHOpYAH, €
OUIBIIIOI0 HIXK Ta sIKa HeOOXigHa JJisi 00CIyroByBaHHs. Uu moTpiOHO Y AaHOMY pasi
yKJIaJaTu JIOJAaTKOBO JOTOBIp OpEHAM 3E€MEJbHOI AUISHKH? SIK BUYMHUTH KOJIU
BKazaHa 3€MeJbHa JUIsSHKa TepeOdyBae B TPUBATHIM BIACHOCTI Ta KOJIM BOHA
nepebyBae B iHIIN BiacHocTi? Ha Hamn mormsz, koiu 3emilst iepedyBae B IpUBATHIN
BJIACHOCTI, MOHa CKOPUCTAaTUCh TMOJOXEeHHsIMH cT. 796 IIK Vkpainu Ta
nepea0ayuTi TaKy 0OCTaBUHY B OCHOBHOMY JOTOBOPI HaiMy OYZiBII, «AKIIO TaKUN
OYyHKT mepeAdayuTH B OCHOBHOMY JIOTOBOpI TOJlI HOro HeoOXigHO Oyne
3apeecTpyBaTy Xxouya O B peecTpaiiiiHiii magati 1 TOro Moxe OyTH JOCTaTHBO IS
JOTPUMAaHHS HOPM YMHHOI'O 3aKOHOJIABCTBA 1 JOJATKOBOI peecTpalii B opraHax
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Jiep>KaBHOI 3€MeJIbHOI 1HCIIEKITiT I0AaTKOBO He moTpiOHo. Koy x 3emenbHa JiIsSHKa,
sKa TIePEBUIIy€ BCTAHOBJICHUN 3aKOHOJABCTBOM PO3Mip, MepedyBae B KOMyHaJIbHIM
Yy JIep>KaBHIA BJIACHOCTI, aje rnepedyBae B KOPUCTYBaHHI BJIAaCHUKA HEPYXOMOTO
MaiiHa, HEOOX1THO YKJIaJaTu TOJAaTKOBUN TOTOBIP OPEHAM 3€MEJIbHOI AUISHKH, alie
HalMOJIaBIIEM Bke Oyjie BIJMIOBIIHA CLIbChKA, CEJIMIIHA, MichbKa paau»|1].

11io600suu niocymok, il 3ayBaXKUTH 110 CYTHICTb 0aratbox MpoOJieM MoJirae,
BCE JX TaK, B HEIOCKOHAJIOCTI 3aKOHOJABYMX aKTIB, IO JIIOTh Y HAIIUHN JEpKaBi.
[Ilo6 nHaiO1LIBI edekTUBHO pedopMyBaTH 3aKOHOAABCTBO, HEOOXIAHO pPOOUTH
OLIIHKY HOPMAaTHBHHX aKTIiB 3 TOYKH 30pYy iX MPAKTUYHOTO 3aCTOCYBaHHS Yy
MOBCSIKICHHOMY KUTTI, Ce€pe]l IOpUANYHUX Ta (Pi3udHuX 0ci0, sKi € cyd’eKTaMu Toi
YY 1HIIO1 TaTy31 Mpaga.

Y xoxmi OarartopiuyHOi MPaKkTUYHOI MAiSUIBHOCTI y OaraThox cdepax mpasa,
BKJIFOYAIOYM 1 IUBLIbHE, Y TIPAaBO3HABINB cPopMyBaBCs MEBHHUM OIS Ta CIIOCOOH
BUPILIEHHSI CHIPHUX CUTyallld, 110 BUHUKAIOTh Ye€pe3 MNpPOTAIIMHU Y 3aKOHaX.
OCKinbKH TpaKTUKa 3aCTOCYBaHHsS 3aKOHOJABUYMX AaKTIB € OCHOBHOIO CKJIAJI0BOIO
JUSUTBHOCT1 FOPUCTIB, iXHSI TOUKA 30pYy T'pa€ BaXJIUBY POJIb y MPOIIECi BHECEHHS 3MIH
70 JIIOYMX 3aKOHIB, Ta NPUUHATTS HOBUX AaKTIB, Ta, HAa MOI JYMKY, Mae OyTu
BpaxoBaHa B mepury 4epry. OLiHKY Ta JOCIHIIKEHHS 3aKOHOJABCTBA IHINUX KpaiH,
0e3yMOBHO, HEOOXITHO MPOBOJUTU JJII TOTO, MO0 MaTh ysIBY MPO ICTOpiO Ta
CBOTOJICHHS MpaBa B LIJIOMY B CBITI, CIIOCOOM PETYJIIOBAaHHS MEBHUX Taly3€BHX
BIJIHOCHMH Ta 1HCTUTYTIB, IPO BEKTOPH PO3BUTKY MpaBa B KpaiHax-Cycilax, Ta He
TUIBKHU.

VYkpaiHa — 30BCIM MOJ0OJa JepxaBa, ajie ii 1CTOpis NepernoBHEHA OypXJIMBUMHU
MO/ISIMU, BOHA PO3BHUBAETHCS HE JUBJIAYMACH HA CKIAJHOIII, M0 BHHHUKAIOThH
MOBCSIKJICHHO. 3HAYHUX 3MiH 3a3HAJI0 1 3aKOHOJJABCTBO B JACSKUX cepax.

Jlirounii nuBinbHUN KoAeke OyB mpuiiHaTuii 16 ciuns 2003 poky. 3 Toro uacy
MpoumuIo 6arato pokiB, HEMaJO 3MiH OyJI0 BHECEHO, MPOTE L€l 3aKOHOIABYMMN aKT
HE € JOCKOHAJIbHUM 1 J10 cux mip. [IpukiagomM Moke CiayryBaTH HAasiBHICTb y CTaTTI
793 3a3HAa4EHOr0 KOACKCY MOJIONKEHB MPO HEOOXIAHICTh HOTApPiaIbHOTO 3aBIPEHHS
JIOTOBOPY OpeHAW OyaiBial abo0 1HIIOI KamiTallbHOI CHOPYIH, SIKIIO JIOTOBIp
3aKJIIOYHUN CTPOKOM Ha TpU pOKH, abo Ourbmie. Yn € MpUHIUMIIOBA PIZHUIT MIX
JIOTOBOPOM, SIKMW OYB YKJIQJ€HWM, HAmpUKJaJ, Ha JIBa POKH Ta JOTOBOPOM, IO
VKJIaJA€HUN Ha 4OTUPU POKU? BHUXOoAsuM 3 MpakTUYHOI JISTIHOCTI, MOYKHA 3pOOUTH
BHCHOBOK, III0 TaKOT'O POJIy MPaBOBIIHOCMHU MOXXYTh iCHYyBaTH 1 0€3 HOTapiajibHO
3aBipeHoi GopMmu, SK 3a3Hayaiocs BHUIIE. TakMM YMHOM, I HOpMA y MEBHIM Mipi
CTBOPIOE TEPENIKOAN Y BCTAHOBJICHHI IHUBUIBHO-TIPABOBUX BIJHOCHH 3 OpPEHIU
OyzdiBenb Ta IHIIMX KamiTaJIbHUX CHOpPYHd. Ase sSkuMu Ou He Oylu HEIOJIKH B
3aKOHOJABCTBI, X MOXHA BUIPABUTH, CIHUPAKOYUCh HA TMOPAU CIEIIaTICTIB, IO
MarOTh MPAKTUYHUMA TOCBIJ] Ta HA CBITOBY IOPUINYHY MTPAKTUKY MTEPEIOBUX JEPIKAB.
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HOHATTA I CITIOCOBU 3AXUCTY ITPABA
IHTEJIEKTYAJIBHOI BJJACHOCTI

3axXUCT 1HTENIEKTyaJIbHOI BJIACHOCTI CTa€ OJHUM 3 BaXJIMBUX (AKTOPIB, IO
BHU3HAUAIOTh MOJOXKEHHS KpaiHu B cBITI. HaaiiiHUi piBeHb IBOTO 3aXUCTY CTUMYJIIIOE
HAyKOB1 JIOCIHIJUKEHHS, PO3BUTOK KYJbTYPH, JIITEPaTypu 1 MHUCTENTBA, MPaKTUYHE
BUKOPUCTaHHA TOCSTHEHb HAYKH 1 TEXHIKH, a TAKOK MI)KHAPOIHUA OOMIH HUMU.

OcTaHHIM 4YacoM BUINYCK (anbcu(IKOBaHOI NPOAYKIIi Ta MOPYILIEHHS IpaB
IHTEJEKTyaJIbHOI BJIACHOCTI MpUI0an BeIMYE3Hl Maciutadu. Y kpaiHax Asii,
Adpuku 1 JIaTHHCHKOT AMEPUKHM BUHUKIIM 11 Tally3l, 3aCHOBaH1 Ha HEJEraJbHOMY
BUKOPUCTAaHHI 3alaTeHTOBaHMX "HOyxay'" 1 TOBapHUX 3HaKIB. Y TPOMHUCIOBO
PO3BHHEHHX Jep)KaBaX «IIipaTCTBO» NPHIHANO OiIbll BUTOHYEHI (opmu. e
aKTUBHE «IIOJIIOBAaHHS» 3a MPOMUCIOBUMM Ta I1HIIMMU HiANPUEMHULBKUMU
CEKpeTaMHu, SIK1 3r0JJOM BTUIIOIOTHCS B TEXHIUHI HOBUHKH KOHKYPYIOUUX (IpM.

Oco0MMBO  HETraTUBHO MOPYUIEHHS MpaB  IHTENEKTyaJlbHOI  BJIACHOCTI
MO3HAYAETHCS HAa HAMOUIBLI MEpEeNOBUX 1 HAYKOMICTKHX Tally3sX, 110 BHUMAararoTh
BEJIMYE3HUX BUTpPAT HA TMPOBEACHHS HAYKOBUX JIOCIIIKEHb 1 BUIPOOYBaHHS.
Kontpadakrtaa (Ilinpobnena) mpoaykilis, o Mae OUTHII HU3BKY IiHY, BUTICHSE 3
PUHKIB TOBAapyW CaMUX PO3POOHUKIB TEXHOJOTIH, TMOCIA0II0IYd MOpaibHI 1
MaTepiaibHl CTUMYIIH JUIs TOAATBIINX JOCTIIKEHb.

OcHOBHa MeTa OTpPUMaHHS OXOPOHM TIpaB Ha OO'€KTH I1HTENEKTyaJlbHOI
BJIACHOCTI - 11€ MOXJIMBICTb MOJAJIBIIOT0 BUKOPUCTAHHS IOPUIUYHUMU Ta P13UMUHUMHU
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oco0amMu pe3yNbTaTiB CBOIX PO3POOOK, OTPUMAHHS KOMEPIIMHOI BHTOAM Bia iX
BUKOPHUCTAHHS, TPOJAXKY 1 T.J.

Cnig po3pi3HATH OXOpOHY 1 3axucT npaB. OXOpoHa - 1€ BCTAaHOBJICHHS
3arajbHOTO MPABOBOTO PEKUMY, a 3aXUCT 1€ Tl 3aXOJAH, sIKI 3aCTOCOBYIOTHCS B pasi
MOpyIIEHHs a00 OCTIOPIOBaHHS [IUBLUIBHUX MPaB.

[lin 3axucToM MpaB IHTENEKTYyaJbHOI BIIACHOCTI PO3YMIETHCS 3aCTOCYBaHHS
nependayeHux 3aKOHOJABCTBOM 3aXOiB IIOJ0 BU3HAHHS MpaB, iX BIIHOBJICHHS,
MPUIMHEHHS MOPYIIeHb, 3aCTOCYBAHHS /10 MOPYIIHUKIB 3aX0/11B BiMOBIIaTBHOCTI, a
TaKOXX CaM MEXaHI3M MNPaKTUYHOI peamizaimii nux 3axoxaiB. [Ipeamerom 3axucty €
Ccy0'eKTHBHI IIpaBa 1HTEJEKTYaJIbHOI BJIACHOCTI Ta OXOPOHIOBaHI 3aKOHOM IHTEPECH
aBTOPIB 1 MPABOBJIACHUKIB .

VY uunnomy IuBinmbHOMY Konekci Ykpainu icHye okpema TriiaBa, MpUCBSIYCHA
3araJbHUM TOJIOKEHHSM, III0 CTOCYIOThCA IMpaBa IHTEIeKTyaabHOi BIacHoCTi, KHura
yerBepra «[IPABO IHTEJIEKTYAJILHOI BJIACHOCTI», BoHa 3a6e3meuye €auHe
PO3YMIHHS IOHSTTSA IHTEJIEKTYaIbHOT BIACHOCTI Ta 3aXUCTY PI3HUX 1i 00'exTIB [1].

Ha nanumii yac mnpuitHATO BCl 00'€KTHM TMpaBa IHTEJIEKTYaJbHOI BIACHOCTI
MOJIUIATHA Ha TPU OCHOBHI Ipynu [2, cT. 420]:

1) 06'exTH aBTOPCHKOTO MpaBa 1 CYMIKHUX TPaB;

2) 00'ekTH mpaBa MPOMUCIOBOI BJIACHOCTI;

3) 3acoOu 1HAMBITyaTi3aIlii.

k1110 00'€KT IHTENEKTYaIbHOT BIIACHOCTI CTBOPEHO B PE3YJIbTaTI Y4aCTl KIIBKOX
ocid, TO BCl BOHU € cCyO'ekTamMH TIIpaBa IHTEJIEKTyaJlbHOI BIACHOCTI, a came
criBaBTOpamu [2, cT. 421].

[uBinbHUM KoAekc YKpaiHM mojiisie CyO'€KTHBHI TpaBa I1HTEIEKTYyalbHOL
BJIACHOCTI1 Ha JIB1 TPYIIN:

1. OcobucTi HeMaltHOBI TIpaBa THTEJIEKTYaJIbHO1 BJACHOCTI;

2. MaifHOBI1 npaBa IHTENEKTYaIbHOI BIACHOCTI.

Bukopucranss 00'ekTa npapa iHTEJIEKTYaJIbHOT BIACHOCTI MOKE 3/11MCHIOBATHUCS
OyIb-SIKMM CIIOCOOOM B MEKaxX 3aKOHY.

[IpaBo 103BOMSTH BUKOPUCTAHHS 00'€KTA IHTEIEKTYalbHO1 BIIACHOCTI TOJISITA€E B
mpaBi cy0'ekTa MpaBa 1HTEJIEKTYalbHOI BIACHOCTI PO3MOPSKATUCS TaKUM 00'€KTOM
Ha CBill BIACHUM PO3CYI.

Buxmtoune mpaBo MepemnikoKaTd HEMpaBOMIPHOMY BUKOPUCTAaHHIO OO0'€KTIB
MpaBa 1HTEJEKTYaJIbHOI BJIACHOCTI MOJISITa€ TaKOXX B MOXJIMBOCTI 3a00POHSITH TakKe
BUKOPHUCTAaHHA. Take MepenIko/pKaHHsS MO)Ke OyTH JIMIe B MeEXax 3aKOHY, TOOTO
criocobamu, siki He 3a00pPOHEH1 3aKOHOIABCTBOM.

Jlo iHIKMX MaHOBUX MPaB 1HTEJIEKTYaJbHOT BJIACHOCTI MOXHA BITHECTH MPABO
PO3MOPSAAKATUCH 00'€KTaMU 1HTEJIEKTYaJIbHOI BJACHOCTI, IPABO BiAUY>KYBaTH 00'€KT,
MpaBo MOJapyBaTH, 31aTU B OPEHIY Ta 1HII mpasa [3].

116



YuHHEe 3aKOHOJABCTBO  YKpaiHM MOxe mepeadayaTH  BUHATKA — Ta
BCTAHOBJIIOBATH OOMEXEHHSI Y BUKOPUCTAHHI MalHOBUX MPaB, OJHAK Y OYyJb-SIKOMY
BUIIAJIKy TBOpPELb MOBMHEH MaTH MOXJIMBICTH JJISI HOPMAaJIbHOI peani3allii mnpas
1HTeJIeKTyaJIbHOI BilacHOCTI. KpiM Toro, y nmependauyeHuX 3aKOHOM BUITQJIKaX CyO'€KT
npaBa IHTEJIEKTYaJbHOI BIACHOCTI MOXKe OYTH M030aBIEHU IIUX TPaB.

CTpok YMHHOCTI MpaB Ha OO'€KTH IHTENEKTyalbHOI BIACHOCTI € PIi3HUM IS
pizHux 00'ekTiB. OCOOUCTI HEMAITHOBI MpaBa € HEOOMEKEHUMH y Yaci. B Toil xe vac
MaliHOBI TIpaBa YWHHI MPOTATOM CIEIiabHO BCTAHOBJIECHOTO Yacy, MIC/Is 3aKIHUYEHHS
CTPOKY YMHHOCTI TaKHUX IpaB Oy/ab-sKa TpeTs 0coba Mae MpaBo BUKOPUCTOBYBATH YU
BIJITBOPIOBATH 00'€KT MpaBa iHTEJIEKTYaIbHOI BIACHOCTI.

Bianosinno g0 HopMm LluBUIbHOTO KOACKCY YKpaiHU BCTAHOBJIEHI Pi3HI CTPOKH
YHHHOCTI MafHOBUX MpaB 1HTEJIEKTYaIbHOI BIACHOCTI

MaiiHoBI mpaBa Ha BHUHAaxiJ, KOPHUCHY MOJENIb Ta MPOMHUCIOBUH 3pa3oK,
KOMITIOHYBAHHS 1HTETpaIbHUX MIKPOCXEM, Ha COPTU POCIIHH 1 HOPOJH TBAPUH MAIOTh
NeBHY crnenu@iky, Ipo MO0 HAETbCS y BIANOBIAHMX po3auiax LIMBIIBHOTO KOIEKCY
Ykpainu.

[{uBUIBHUM KOJIEKCOM YKpaiHW, 3aKOHAMU YKpaiHU TMpO IHTENEKTyalbHY
BJIACHICTb MOXYTb OyTH mepeadayeHl BHIAJKU JOCTPOKOBOTO IMPUIHHEHHS
MaiiHOBUX IIpaB IHTEJNEKTYaJbHOI BJACHOCTI, KpPIM TOIO BIIACHHUK OXOPOHHOIO
JIOKYMEHTa Ha 00'€KT 1HTEJEKTYyaJbHOI BJIACHOCTI MOXKE caM B1JIMOBUTHUCH Bij] CBOIX
MpaB Ha TaKui 00'€KT.

HalinommupeHimyMyu MpaBoONoOpyLIEHHSIMHU Y cepl 1HTENEKTyallbHOI BJIACHOCTI

- BUTOTOBJICHHS 1 PO3IMOBCIOKCHHS KOHTpa(akTHUX TBOPIB, MPUMIPHUKIB
ayJl10Bi3yaJIbHUX TBOPIB Ta (POHOTPaM;

- THpPaXyBaHHS 1 PO3MOBCIO/KCHHS  HENIIEH31MHOTO  KOMITHOTEPHOTO
MPOTPAMHOT0 3a0€3MEUCHHS;

- BUPOOHUIITBO, €KCIIOPT, IMIIOPT JUCKIB JJIs Ja3€PHUX CUCTEM 3UUTYBAHHS.

VY cdepl npoMuUCIOBOi BIACHOCTI HAMOUIBII NOMKMPEHUMHU TPABONOPYIICHHIMHU
€ BUPOOHUIITBO 1 PO3MOBCIOKEHHS (abcu]ikoBaHOi TPOAYKIi 3 HE3aKOHHUM
BUKOPUCTAHHAM TOPTrOBEIBLHUX MapoK, reorpadiyHuX 3a3Ha4YeHb Ta KOMEPIHUX
(pipmoBUX) HaliMEHyBaHb BIJJOMUX BITUM3HSHUX Ta 3apyODKHUX BUPOOHUKIB Ta
BUTOTOBJICHHSI TOBAapiB 3 BHUKOPHCTAHHSIM 3alaTEHTOBAaHUX BUHAXOJIB, KOPUCHUX
MoJeJiel 1 MPOMUCIIOBUX 3pa3KiB 0€3 3ro/IM BIIACHUKIB MpaB Ha HUX [4].

VY  3aKOHOJABCTBI  pPO3PI3HAIOTH JIBI OCHOBHI (OpPMHU  3aXUCTy MpaB
1HTEJIEKTYaJIbHOI BIIACHOCTI - FOPUCAUKIIINHY 1 HEIOPUCIUKITIHHY.

- IOpucnukuiitna ¢opMa 3axucTy MpaB IHTEIEKTYaJbHOI BJIACHOCTI IMOJIATAE B
TOMY, 1110, 0c00a, MpaBa 1HTEJIEKTYaIbHOI BJACHOCTI SKOI MOPYIIIEHO, 3BEPTAETHCS 32

3aXHCTOM JI0 CyAy, IHIIMX KOMIETEHTHUX JEP>KaBHUX OPraHiB, YMOBHOBAXKEHUX
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BXKATH HEOOXIHI 3aXOMu JUIsl BiTHOBJICHHS MOPYIICHOTO TpaBa 1 MPUIIMHCHHS
PaBOMOPYILIEHHS.

- Herwopucnoukimiiina ¢opma 3axucTy MNOpaB I1HTEIEKTYaJdbHOI BJIACHOCTI
nepeadavae i B MeKax 3aKOHY HOPUIWYHUX 1 (HI3UYHUX OCIO 11010 3aXHCTy IpaBa
1HTEJICKTyaJIbHOI BIACHOCTI, SIKI 3IHCHIOIOTHCS HUMHU CaMOCTIHHO (CaMO03axucT), 0e3
3BEpHEHHS 32 JOTIOMOTOI0 JI0 IeP KaBHHUX a00 1HIIMX KOMIETEHTHUX opraHiB. O0paHi
3ac00M CaMO3axXUCTy HE IMOBHMHHI CYMNEpPEeYUTH 3aKOHY 1 MOpaJIbHUM 3acajaaM
cycminascTBa. [Ipu 1boMy crocobu camo3axucTy MaroTh BIAMOBIAATH 3MICTY MpaBa,
IO TIOpYILIEHE, XapakTepy Mid, SIKUMH BOHO IMOPYILIEHE, a TaKOX HacliJKam, M0
CIPUYMHEH] UM TopyiieHHsIM. CriocoOu caM03axUCTy MOXKYTh 0OUpaTuCs 0CO00I0
Y1 BCTAHOBJIIOBATUCS JOTOBOPOM 200 aKTaMu IIMBUILHOTO 3aKOHOJABCTBA [4].

BucHoBKkOM XOTUIOCH OM cKaszath, MmO B YKpaiHi cPopMOBaHa CTPYKTypa
JEp’KaBHUX OPraHiB, Kl 3a0€3MeUyI0Th KOHTPOJb, OXOPOHY 1 3aXUCT MpaB y cdepi
IHTEJEKTyaJIbHOI BJIacHOCTI. Jlep»aBHUI KOHTPOJb B L1l cepl 3A1MCHIOITh OpraHu
BHYTpIIIHIX cIpaB, ciayxba Oe3neku VYkpainu, DickanbHa ciyx0a VYkpainu,
npokyparypa. Takox B CTPyKTypl OpraHiB BUKOHaB4Oi Biajau i€ [lepxkaBHa ciyx0Oa
IHTEJIEKTYaJIbHOI BIIACHOCTI YKpaiHW, fKa 3IHCHIOE JEepXKaBHUM KOHTPOJIb 3a
JOTPUMAaHHSIM yCIMa Cy0'€eKTaMH TOCIOJIapIOBaHHS BHUMOI 3aKOHOJABCTBa y cdepi
IHTENEKTYaJIbHOI BIACHOCTI.

Sk Bxke Oyno 3a3HaueHO B YKpaiHI NOPYIIEHHS 3aKOHOAABCTBAa B cdepi
IHTEJIEKTyaJIbHOI BIACHOCTI (Y BCbOMY CBITI JISIHHSI KpUMIHAJIBHO KapaHi) NPUPIBHSHI
710 aIMIHICTPAaTUBHUX MPABOMOPYIICHHSIX 3 MIPOIO MOKAPaHHs y BUMIISIAL IITpady Bij
170 no 3400 rpH. (Ct1.51-2, c1.164-9 KnAlIl) [5, ct. 51-2, 164-9], 1 TiIbKHU SKIIO BOHH
3aMofisiid  aBTOPY 3HAYHUX  MaTepiaibHUX 30MTKIB, HAcTa€ KpUMiHAJIbHA
BianmoBiganeHicTh (cT.176, ¢1.177, ¢1.203-1, ¢1.229 KK) [6, cT. 176; 177, 203-1; 229]
3 OUIBII 3HAYHUMH cymamu mTpadiB adbo mo30aBIeHHSIM BOJ1 10 6 POKIB. 3amydnuTu
70 aJMIHICTPATUBHOI BIAMNOBIAAIBHOCTI MOXYTh JEPXKABHUW 1HCIEKTOP CIIyKOU
IHTEJEKTyaJIbHOI BIACHOCTI YKpaiHu, MOCaZoBl 0COOM OpraHiB BHYTPIIIHIX CHOpaB 1
(icKanbHOI CITyKOU.

3aBgaHHS [UBUII30BAHOTO CYCHIJILCTBA - BITHOBUTH CIPABEUIMBICTh. TBOpYa
MISUTBHICTH IIOBUHHA 3alHATH CIIEIAJILHO BlABEIEHE 1if OOroM 1 JIFOAbMHU CTAHOBHIIIE.
TBopuuii mpamiBHUK 1 BCE, XTO Ma€ 3 HHUM CIIpaBy, NMOBUHHI OyTH OaraTumu i
maciuBUMU. bi3Hec, KWl BUKOPUCTOBYE pe3yJbTaTH TBOPUOiI ISIIBHOCTI, MOXE
MPOLBITATH, SKIIO OI3HECMEHM 1 iX MOMIYHUKUA OYyIyTh CTPOro JOTPUMYBATHUCS
3aKOHO/IaBCTBA MPO 3aXUCT MPaB IHTEICKTYATbHOI BIACHOCTI.
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CEKIIIA S
CYYACHE KPUMIHAJIBHE IIPABO TA IIPOLIEC; KPUMIHA/IICTHKA;

KPUHMIHOJIOI'IA; CY/IOBA EKCIIEPTH3A

Kepignuk cexuii: K.10.H1., 0ouenm Ieuyk FO. FO.

baesukina Anna,

cmyoeumka epynu FOI-152¢

ropuouynoeo axynememy CHY im. B. lans.
Hayxosuii kepienux: 0.10.1., npogecop Illepoina B. 1.

MO0 AEAKUX AKTYAJIbHUX IUTAHb BITIPOBA IKEHHS
3ACTOCYBAHHS KPUMIHAJIBHOI'O ITPOIIECYAJIBHOI'O
3AKOHOJIABCTBA YKPATHU

AKTyallbHICTh TEMH JIOCIIKCHHS MOJIATAE B TOMY, IO MpodeMa 3JT0YHHHOCTI
HEIMOBHOJIITHIX MTOCTIAHO MPUBEPTAE 10 ceOe 0COOJIMBY yBary HayKOBIIIB 1 TPaKTHUKIB.
Tomy oaHMM 3 HalBaXJIMBIIIKMX 3aBAaHb IOPUCHPYJCHII € po3podka Ta
BIIPOBA/KEHHS y IPAKTHUHY AISUTbHICTD MPABOBUX 3aXOJIIB Ta CTBOPEHHS MTPABOBOTO
noJisi, K1 OyJIyTh BHU3HAYaTH SIKICTh 1 €PEKTUBHICTH OOPOTHOU 31 3JOYMHHICTIO. Y
3B’A3Ky 3 IUM IPHUMYCOBI 3aXOAM BHUXOBHOTO XapaKTepy A0 HEMOBHOMITHIX, SKI
BUMHUJIU CYCIUJILHO HEOE3IMeYHe JIISTHHS, € B CYy4YaCHUX YMOBAaX OJHHUM 3 HEOOX1THUX
JIAHOK CUCTEMU 3aXO/I1B M0 0OPOTHOI 31 3IIOUYMHHICTIO.

BnpoBamxeHHsT TPUMYCOBHX 3aXO/1B BHUXOBHOIO XapakTepy B TEOpio 1
MPaKTUKY MPAaBOOXOPOHHOI AISUIBHOCTI, € OJTHIEIO 3 aKTyaJIbHUX MPOOJIEM YIPaBIIHHSA
MPOLIECAMH CYCHIJIBHOTO JKUTTS B 00JIaCTI TMOMNEPEKEHHS 3J0YMHHOCTI. Tak, y
mpoiieci 00poTHOM 31 3JOYMHHICTIO HE MOXKe OyTH TiepeolliHeHa abo HeJO0OoIliHeHa
BAXJIMBICTb INPUMYCOBUX 3aXOJIB BHUXOBHOI'O XapakTepy ULIOJ0 CHCTEMHU
KPUMIHAJIBHOTO MTPaBOCY IS

3 orsiAy Ha aHaji3 pi3HUX MOMJISAIB B JITEPaTypl, 3aCTOCYBaHHS 1CTOPUYHOTO
Ta JIOTIYHOTO METOJiB BUBYCHHSI IPABOBUX SIBUII, MOXHA 3BEPHYTH yBary Ha Te, IO
3aCTOCYBAaHHS IS HEMOBHOJITHIX, MPUMYCOBHX 3aXOJ[iB BUXOBHOTO XapakTepy Y
pa3l 3BUIBHEHHA BiJ KPUMIHAJbHOTO TIOKapaHHS 3aBXIW CIPUHAMAETBCA Yy
3aKOHOJIABCTBI K 0CO0IMBa (POPMHU KPUMIHAIHHOI BiJMOBIJATBHOCTI HETIOBHOJITHIX.
Tum e MeHI, B Ykpainu 1151 (popma KpUMIHAJIBHOT BIIMOBIIaTbHOCTI HEMOBHOJIITHIX
HE OTPUMMAaJM OCTATOYHE 3aKOHOJABY€ 3aBEPIICHHA. AJDKE, ChOTOAHI NPUMYCOBI
3aX0JM BUXOBHOTO XapaKTepy /0 HEMTOBHOMITHIX 3aCTOCOBYIOTHCS BIJMIOBITHO JIO CT..
105 KpumiHanbHOTO KOAEKCY YKpaiHM Yy pa3l 3BUIbHEHHS HEMOBHOJITHIX BiJ
MOKapaHHs, 1 He MPU3HAYAIOTHCS OOBUHYBAJIILHUM BUPOKOM CYITy.
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KpiMm Toro, ymoBu 1Ji 3aCTOCYBaHHS IIUX 3aXO/1B, B JAHOMY BUMAJKY, K 1€ HE
JTMBHO, M SIKIIIIl, HI’K YMOBH, 110 3aCTOCOBYIOTHCS MPH 3BIJIbHEHHI HEMOBHOJITHIX Bij
KpUMIHAJIBHOI BIAMOBIAATBHOCTI. AHAI3YIOYM Ta IOPIBHIOIOUYM OCHOBHI PHUCH
IHCTUTYTY KPUMIHAJIBLHOTO MOKapaHHs 1 MPUMYCOBHUX 33aX0J11B BUXOBHOI'O BIUTUBY J0
HEMOBHOJITHIX y pasi 3BUIbHEHHS iX BiJ BiJI0OYBaHHS MOKapaHHs, MOXXHA 3pOOHUTH
BHCHOBOK TMpO iX MPUHIMIOBY CXOXICTh. lle gae mincTaBu MOTOAUTHCH 13 BXKE
BHCJIOBJICHUMH B JITEpaTypl MOJOKEHHSMHU MPO CTBOPEHHS Ha 0a3i MPUMYCOBHX
3aX0JlIB BUXOBHOT'O XapakKTepy, CHEIlaJIbHUX BHJIB KPUMIHAJIBHUX MOKapaHb AJIs
HEMOBHOJIITHIX.

Cucrema KPUMIHAJIBLHO-TIPABOBOIO BILJIUBY Ha HEMOBHOJIITHIX
IIPaBOIMOPYIITHUKIB BUMarae kommpomicy. HeoOXimHICTh CTBOpPEHHs CHelliaJbHUX
HOPM II0JI0 KPUMIHAIBHOI BIAMOBIJATBHOCTI HEMOBHOJNITHIX IPYHTYEThCS Ha
NPUHIMIIAX CIPABEIJIMBOCTI Ta ryMmadi3My. Yacto y OaraTbOX BHIAJIKax 0
HEMOBHOJITHBOTO € JOCTaTHIM 3aCTOCYBaHHSM IMPHUMYCOBUX 3aXOJlIB BHUXOBHOIO
XapakTepy, HE3BAKAIOYM Ha T€, IO 11 3aXOAM HE € KPUMIHAIBHUM TMOKapaHHSM,
1CTOTHO BIJIPI3HSAETHCS BiJl HHOTO 1 B TOM K€ Yac OB’ sI3aH1 3 IEBHUMH 0OMEKECHHSIMHU
Ta 1030aBJIEHHSAMU /7151 0COOU JI0 SIKOi BOHU 3aCTOCOBYIOTHCS.

[TinBoasium TIJICYMOK BHINECKA3aHOTO, CJIIJI 3a3HAYUTH, IO HEOOXITHO B
3aKOHOJABCTBI Mepe10auyuTh MEXaH13M KOHTPOJIIO 3a MOBEAIHKOO HEMOBHOJITHIX JI0
SAKUX 3aCTOCOBYIOTHCSI TIPUMYCOBI 3aXOJy BHUXOBHOTO Xapaktepy. BOauaeTncs, 1o
mpoOyieMa TPaBOBOTO PETYNIOBAaHHS HAIJSIIy 3a BUKOHAHHSAM pIllleHb MPO
3aCTOCYBaHHS IMPUMYCOBHUX 3aXOIB BHXOBHOTO XapaKTepy MoOke OyTH BUpIIIECHA
HAaCTYITHUMU CIIOCO0aMHU:

- CIIiJT BIOPOBAIUTH 1O 3aKOHOJABCTBA YKpaiHW OKPEeMHM OpraH, SKOMY
JOPYYUTH 3TIACHIOBATH KOHTPOJIb 32 peaii3alli€l0 MPUMYCOBHUX 3aXOJiB BUXOBHOTO
XapakTepy;

- JIOLIUIBHUM € BUJIJIEHHS! CTPYKTYPHOTO MIAPO3ALITY y CIIyk01 y cipaBax JITeu,
SKOMY JIOPYYHTHU 3IACHEHHS KOHTPOJIO CTOCOBHO BHKOHAHHS MPUMYCOBHUX 3aXO/lIB
BHUXOBHOT'O XapakTepy;

- CTBOPUTH B CTPYKTypl KpHUMIHAJIbHO-BUKOHABYOI 1HCHEKINi, TIEBHUN
CHeIiagi3oBaHui MiAPO3/ILII, METOIO MISUIBHOCTI SIKOTO Oyiio O 371CHEHHS KOHTPOJIIO
Ta HarjasAy 32 BUKOHAHHSM IMPUMYCOBHX 3aX0/IB BUXOBHOI'O XapaKTepy.

Crin Takox 3a3HAYUTH, 0 KpuMiHAIbHUI MPOTIECYyaTbHUNM KOACKC YKpaiHu HEe
nependadae MexaHi3My MPHU3HAYCHHsS CYJOBOTO BHXOBATENs Yy pasi MPHAHSITTA
pIlICHHA TPO 3aCTOCYBaHHS MPUMYCOBUX 3aXOJiB BHUXOBHOTO XapakTepy 0
HenoBHOMTHBOrO. YK cT. 446 KpuMiHalbHOTO IpolieCyallbHOTO KOJIEKCY YKpaiHu
nependadeHo, 10 CyI0Bl PIIEHHS y CTOCOBHO HETOBHOJITHIX, TOBHHHI BKa3yBaTH
Ha MJICTaBl, 3 AKUX CyJ BBaKa€ HEOOXITHUM MPU3HAYUTH TPOMAJICHKOTO BUXOBATEIIS

Yy PpE30JIIOTHBHIA 4YacTUHI — TIPO HEOOXITHICTh MPU3HAYEHHS TIPOMAJICHKOTO
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BHXOBATeNs y 3aCTOCYBaHHI MMOKapaHHs, HE TOB’SI3aHOTO 3 MO30aBJICHHSIM BOJII a00
YMOBHO 3BUIbHEHHMX BiAMOBIIHO 10 CT. 104 KpuminansHoro kojaekcy Ykpainu. s
BIJIMOBIAHOT FOPUCAMKIIII, OyJI0 O JOIIIBHO BKIIOUYUTH B TOJIOKEHHS KPUMIHAJIBHOTO
3aKOHOJIaBCTBA  TIOJIOKCHHSI CTOCOBHO OOOB’SI3KOBOTO  INPHU3HAYCHHS  CYIOM
HEMMOBHOITHHOMY, JI0 SIKOT03aCTOCOBaHI MIPUMYCOBI 3aX0/IM BUXOBHOTO XapaKTepy, -
CYJIOBOTO BUXOBATEJIS.
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POJIb HAYKOBO - TEXHIYHUX 3ACOBIB
Y KPUMIHAJIBHOMY ITPOILIECI YKPATHH

[3 3pocTaHHSAM 3JI0YMHHOCTI, fIKa 3arpoXKy€ ICHYBaHHIO NPABOBOi JepiKaBH,
MOCTa€ HEOOXITHICTh YAOCKOHAJICHHS JAISUIBHOCTI, TIOB’A3aHOI 3 IPOLECOM

J0Ka3yBaHHs Yy KpUMiHAIbHOMY cyA04YMHCTBI. Lle 00ymMoBieHe TuM, 110 10Ka3yBaHHS
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BUCTYIAa€ OCHOBHUM 3MICTOM KPUMIHAJIBHOTO MPOIIECY, TOJIOBHUM 3aBIAAHHIM SKOTO
€ IIBUJKE 1 MOBHE PO3KPUTTS 3JI04MHIB. ToMy BIOCKOHATIeHHsS chepu HOPMATUBHO-
IPaBOBOTO PETYJIOBaHHS KPUMIHAJIBHO-TIPOLECYAIbHUX BITHOCUH B3arajii Ta
JIOKa3yBaHHS 30KpeMa IOCiJ]a€ BaXKJIMBE MICIIE B CHCTEMI1 PI3HOMAHITHHX 3aXOiB,
CIPSIMOBAaHUX HA 3yMUHEHHS 1 MOAOJIAHHS 3JI0YMHHOCTI.

[IpoBimHy poib y pO3CIIAyBaHHI KpPUMIHAJIBHOI CHOpPaBH  BIIITPAIOThH
pPI3HOMAaHITHI HAyKOBO-TEXHIYHI 3aco0u (ikcamii iHopmarii, $Ki HIIHPOKO
BUKOPHUCTOBYIOTh Yy TpOIECi MpOBapKeHHS cuiguux aid. Kpim Toro, marepianu
BUKOPHUCTaHHS HAyKOBO-TEXHIYHUX 3ac001B (ikcaiii MOXyTh OyTH MOJaHl y XOji
npolecy WOro ydyacHMKamMu abo ojiepKaHl B Pe3yJibTaTi OMEepaTUBHO-PO3ITYKOBUX
3aX0/I1B.

JlociIKeHHSIMU BUKOPHUCTAHHSI HayKOBO-TEXHIUHUX 3aCO0IB Ta pPe3yJbTaTiB ix
3aCTOCYBaHHA B JIISJIBHOCTI OpraHiB BHYTpIlIHIX crpaB 3aiimanucs K.B. AHTOHOB,
ILIT. Apremenko, P.C. benkin, B.B. biptokos, O.I'. BoneBon3, I.I1. Ko3auenko, €.]1.
JIyx’staunkos, JI.M. Huxupopuyk, C.C. OpumHchkmii, M.B. CanteBchkuii, E.®.
Tonmaues, [.®. Xapabeprom, [.P. Illunkapenko Ta Gararo iHIIUX y4eHHX. AJie
noTpedyIOTh JOJATKOBOTO PO3TJSAY OCOOJMBOCTI BUKOPUCTAHHS — CIIELIAJIbHOI
TEXHIKHU JUJIs1 OTpUMaHHs (AaKTUYHUX JAHUX B JOCYZ0BOMY PO3CIiAyBaHHI OpraHaMu
BHYTpIIIHIX COpPaB B yMOBax pedOpMyBaHHS HAIIOHAJIBHOI MPABOBOI CUCTEMH Ta
HaOJIMKEHHS HAIllOHATBHUX CTAaHJAPTIB 10 BUMOT €BpONEICHKOT0 COI03Y.

He3Baxatoun Ha Te, 110 HaAyKOBO-TEXHIUHI 3ac00M mepedyBatoTh Ha 030pO€HHI
CIIAYMX TIOHAA CTOJITTA 1 1X BUKOPHUCTaHHS [JIaBHO BHU3HAYEHO 3arajbHUM
MOJIO’KEHHSIM JTOCYAOBOI'O PO3CIIyBaHHS, CEpe]l BUCHUX J0CI HEMAE €IMHOI AYMKHU
CTOCOBHO BHU3HAYEHHSI MOHATTS HayKOBO-TeXHIYHUX 3ac00iB [1]. CBoro wacy moBoJi
Brajgo ioro cdopmymoBaB B.I'. ['oHuapeHko, sKuil i HayKOBO-TEXHIYHHUMHU
3acobaMu y CHiIuid  TPAKTUI[l PO3YMIB CHUCTEMY 3arajlbHUX TEXHIYHUX,
MPUCTOCOBAHUX 1 CHEUIaJbHO PO3pOOJICHUX TMpUiIadiB, anapariB, yCTaTKyBaHHS,
IHCTPYMEHTIB, NPHUCTOCYBaHb, MAaTeplajiB 1 METOMIB iX 3aCTOCYBaHHA 3 METOIO
BUSBIICHHSI, (pikcailii, BUIYYEHHS, JIOCTIIKEHHS JOKa3iB sl Haile()eKTUBHIIIOTO
MIPOBE/ICHHS TIONEPEHHOTO PO3CIITyBaHHSA Ta 3amoOiraHHs 3mounHaMm [2, c. 10].
Take BH3HAUEHHS MOXKHa B3STH 3a OCHOBY, THUM Iaye, M0 YKpPaiHCHKUN
3aKOHOJIaBEIlb BUKOPUCTOBYE CHOTOJHI y MOBI1 3aKOHY JIMIIE TEPMIH «TEXHIUHI
3acobm» (ct.cT. 27, 103, 104 Tomo KIIK Ykpaiamn).

[Ipotre y cdepi KpUMIHAIICTUKU 1 HAYKH KPUMIHAJIBHOTO MPOLIECY HAYKOBO-
TEXHIYHI 3ac00M — 1€ 3aco0M, CcHeliaJbHO CTBOpPEHI a00 MPUCTOCOBAHI ISt
BUPILIEHHS 3aBAaHb KPUMIHAILHOTO MTPOBAIXKEHHS, 3pOOUTH 5iKi 0€3 HAyKOBUX 3HAHb
MPAKTUYHO HEMOXKJIMBO. 3a IUX OOCTaBUH HAyKOBO-TEXHIYHHMH 3aci0 € O/Hi€l0 3
MarepianbHUX (GOpM BTIUICHHS HAYKOBOTO 3HAHHS, & OTKE, 1 BXKMBAHHS CaMe IbOTO
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TepMiHa € gopednuM [3, c. 227]. BBaxxaemo, 110 BUSHAYAJILHUM TIPH I[LOMY € T€, 110
3a3Ha4YeH1 3aco0U:

— 3HAYHO MIJIBUIIYIOTh PE3yJbTaTUBHICTh CIIPUUHATTS CJIIIUMM 1HPOpMAaIlii mpo
00CTaBHUHYU BUMHEHHS 3JI0YUHY;

— CIIPUSIOTH BCTAHOBJIEHHIO TOUHUX XapaKTEPUCTUK 00’ €KTIB MI3HAHHS;

— 3a0e3reuyroTh TOYHy (Dikcariro 00’ekTiB, ¢akTiB Ta 0OCTaBUH, a TaKOX
HAKOMUYEHHs, 00poOKy 1 Buady HeoOX1AHOI 1HPOpMAIlil, TOJETIIyIOTh ii BUBYCHHS.
Texuiyni 3acobu, sIKi HE 3AaTHI LBOTO 3pOOUTH 1 SKI MOXYTh CIIOTBOPUTH
COPUMHATTS CHIJYMM Ta IHIIMMH YYaCHUKAMHU KPHUMIHAJIBHOIO TPOBAJKEHHS
iH(opMmariii abo He 3a0e3neunTH ii 30epekeHHs Ta 00’ €KTUBHE JIOCTIHKEHHS, HE CIiJ
BUKOPUCTOBYBaTH Yy JIOCYJIOBOMY PpO3CIIIyBaHHI, OCKUIBKM HE TapaHTyIOTh
OTpUMaHHS O00’€KTMBHOTO, HAyKOBO OOIPYHTOBAHOIO pe3ynabTaTy (ikcarrii
MpoIecyaibHOT aii.

VY mucepramiiinomy pocnipkeHHl B.B. BiptokoBa rosoputh mnpo Te, mo y
CHOTOAHIIIHIX YMOBaxX BU3HAYAETHCS POJIb T (PYHKI[IS HAYKOBO-TEXHIYHHUX 3aCO0IB Yy
mpoiieci ¢ikcarii KpUMIHAIICTUYHO - 3HAYUMOI 1H(OpMaIlli, a TaKOXX MOMJIHBOCTI
BUKOPUCTaHHA 3 ILI€I0 METOK KOMII'IOTEpHUX TexHosorii. Hum 3o0kpema
po3risiaeTbesa npuHnun dikcarlii 30poBoi iHdopmalii nugpoBumMu GhoToKaMepamH.
[Ipn npOMy HayKOBELb BiJ[3HAa4Ya€, MO SK TEOPETHMYHO, TaK 1 MPAKTUYHO BOHH
3a0€31e4y0Th JOCUTh MOBHE i1 00’€KTUBHE B1IOOPAKEHHS O3HAK 00 €KTIB (pikcalii.
3 ormsany Ha crneuudiky (Qikcamii W KOHTPONIO 3a 300paKEeHHSIM y UU(pOBIK
dhoTokamepi Oe3nocepeHbO B Mpolieci (ikcarlii MokHa Maiibke Ha 100 BiJICOTKIB ra-
paHTyBaTH OJIEP’KaHHS SIKICHUX 300pakeHb 00’ €KTIB, IO 3HIMAIOTHCS, YOTO0, SIK
B1JIOMO, HE MO’KHA TapaHTyBaTH, BUKOPUCTOBYIOUYHM 3BU4YaitHe ¢oTo. Komm torepHi
TEXHOJIOT1l JIO3BOJISIIOTH CKJIaMaThu TpadiuyHy 1 TEKCTOBY 1H(GOpMAII0 B OJHOMY
nokymeHTi. [Ipu ix 3acTocyBaHHI CTUPAETHCS TUMYACOBE PO3IpBaHHA B 0()OPMIICHHI
pe3ynbTariB (ikcamli, MO 3aBKAM Majlo MICIE NpPHU BUKOPUCTAHHI TPAAMIINAHOL
(dboTorpadii Ta 3BUUaHOTO0 MalMHONKCY abo pykonucy [4, ¢. 9]. Ha npuknaai nuporo
TOCIIKEHHS! MU 0auMMO MOSIBY HOBUX (PopM (hikcalli Ta KOMIJIEKCHE BUKOPUCTAHHS
TEXHIYHUX, MPOTPaAaMHUX Ta MPOTPAMHO-TEXHIYHUX 3ac00iB y ciigumii npaktui. Lle
Ja€ HaAM TIJCTaBU BUKOPUCTOBYBATH III HAyKOBO-TEXHIYHI 3aco0M B I1HIIUX
HaIpsiMKax JisTIbHOCT1 MPABOOXOPOHHUX OPTaHIB.

[TinTBep/HKEHHSAM BaXJIMBOCTI HAYKOBO-TEXHIYHHUX 3aC00IB B MPABOOXOPOHHIHN
TisIbHOCT1 € Takox pociimkeHHs [[.J[. beroBa, B sSIkOoMy pO3TJIAIalOThCs CydacHi
TEXHOJIOT1i B CyJI0B1i akycTull. [lo-niepie, y poO0OTi BUHAYAETHCS BaXKIUBICTh CAMUX
3aco0iB (ikCcyBaHHS 3BYKOBOi 1HGopmarii (uudpoBux, anamsoroux). llo-mpyre,
MIKPECTIOETHCSA 3HAYCHHS 3ByKOBUX CUTHAIIIB, 3a()IKCOBAaHUX TEXHIYHUMH 3aC00aMHU
Ha MaTepialbHUX HOCISX, SK JpKepesna iHdopmarlii, mo Mae KPUMIHATICTUYHE 3HA-
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yeHHs. [lo-Tpere, MOBOAMTHCS HEOOXIMHICTH CTBOPEHHS aBTOMATHU30BAHUX CHCTEM
SKCIIEPTHHX JIOCIIIIKEHb Ha 0a3l CydyaCHUX KOMII FOTEPHUX TEXHOJIOTIH [5, ¢. 4-5].

Jns  rambmoro  po3yMiHHS — CyTl  HAyKOBO-TEXHIYHHUX  3ac001B, IO
BUKOPHUCTOBYIOTh Y JIOCYJIOBOMY PO3CIIiIyBaHHI, TOTPIOHO PO3TJISHYTH iX OCHOBHI
knacudikamii. Tak, 3amexHO BiA 0OCOOIUBOCTEHM MPABOBOTO  PETYJIIOBAHHS
BUKOPHUCTAHHSA OKPEMHUX HAYKOBO-TEXHIYHUX 3aCO0IB Y KPUMIHATLHOMY CY/IOYMHCTBI
iX IPUIHATO MOAUISITH HA TaKi, MMI0:

— € popMOI0 KpUMIHAIEHO-CYTIOBUX JI0KA3iB;

— BUKOPUCTOBYIOTHCS JUIsI CKJIa/IaHHSI KPUMIHAIBHO-TIPOIIECYaTIbHUX aKTIB;

— 3aCTOCOBYIOTHCS IIiJI Yac MPOBADKCHHS CIHITYUX 1 CYJOBUX I 3 METOIO
BUSIBJICHHS, 3aKpIIJICHHS, MEpPEeBIpKU 1 JOCHDKEHHS Jaoka3iB [1]. ¥ mexax el
kimacu@ikamiifHOT CHCTEMH  BHOKPEMIIIOIOTH 1€ Bl Tpymou: —  3acodu
JEMOHCTpALIHOI TEXHIKU; — 3aco0M oprrexHiku [1]. IcHye TakoXx MOl HayKOBO-
TEXHIYHUX 3aco0lB Ha TpolecyaidbHl Ta opraHizamiiiai [1]. Ilpu nbpomy
MpolecyalbHUMU 3aco0aMy BBaXalOTh TakKi, MOPSAJOK BHUKOPUCTAHHS SAKUX €
BperyiaboBanuM y KIIK Vkpainu, a opranizamiiHuMu — BUKOPUCTAHHS SKUX JIUIIIE
3yMOBJICHO HE0OXiIHICTIO 3a0e3neueHHs peanizaiii Hopm KIIK Vkpainu, a nmopsmok
iX BHUKOpPUCTaHHS MepeadaueHo IMiJ3aKOHHUMH HOPMATHBHO-TIPABOBUMHU aKTaMH 1
BIJIOMUYOI0 CIYKOOBOIO JOKYMEHTaIli€l0 a00 PEKOMEHJOBAHO 3a pe3yibTaTaMU
HAyKOBUX JIOCJIDKCHD UM SIK MEPEOBUI MPAKTUIHHUMA TOCBI.

besnepedHo, chOroiHi € BCl MIJCTaBH ISl BUOKPEMJIEHHS 1€ OAHIET Ipynu
Takux 3aco0iB, a caMe OpraHizauiiHo-npouecyanbHux, ockiibku y KIIK Ykpainu
BU3HAYCHO 3acaju (PYHKI[IOHYBaHHS aBTOMATHU30BAHOI CHUCTEMH JOKYMEHTOOOITY
cyny (mam — ACJC) Tta €1MHOTO peecTpy IOCYIOBHX PO3CIiAYyBaHb (mam —
€PJIP), neranpHl mpaBwWiia BUKOPUCTAHHS SKUX PETJIAMEHTOBAHO Yy T1J3aKOHHHX
HOPMATHBHO-TIPABOBUX AaKTaX 1 3 HAJIEKHUM (YHKIIOHYBAHHAM SIKMX IOB’s3aHA
MOKJIUBICTh TPOBEJEHHSA CHIJYMX Ta 1HIIMX MpOLECyalbHUX I 1 3aCTOCYBaHHSA
3aX0J[IB 13 3a0e3MeUeHHS KPUMIHAJIBHOTO MPOBAKEHHS IIiJI Yac JOCYIO0BOTO
PO3CIIiTyBaHHS.

[TossBa HOpMATHMBHMX TMOJOXKEHb, AKI BHU3HAYAIOTh 3acaau (DYHKI[IOHYBaHHS
ACJIC 1 €P/IP, Ta iX mpaBoBe 3HauY€HHS IJISl MOYATKY 1 PO3BUTKY KPUMIHAJIBHO-
npouecyanbHux BimHocuH y KIIK cramo npupogHum HACHiIKOM TONIUPEHHS
iH(bOpMAaIIHHUX (KOMIT FOTEPHHX ) TEXHOJIOTIH y KpUMiHAILHOMY MTpoBakeHHI. Came
BAKJIMBICTh BIUIMBY IMX TEXHOJIOTIM Ha MIBUIAKICTH 1 O0’€KTHUBHICTH pPE3yJbTaTIB
KPUMIHATBHO-TIPOIIECYATHHOTO JJOBEIEHHS 1 3yMOBIIO€ TIOTPEOy IX peryiroBaHHS 3a
JOTIOMOT'OI0 KpUMiHAIBHO-TIPOLIECYaNIbHUX HOPM. A sickpaBa cripsiMoBanicTb ACJIC 1
€PJIP na 3a0e3neueHHss €pEKTUBHOTO MPOKYPOPCHKOTO HATJISTY, MPOIECYaTbHOTO
KEpIBHUIITBA 1 CYJOBOTO KOHTPOJIIO 3a JOJEPKAaHHSIM 3aKOHHOCTI y MisUTBHOCTI
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OpraHiB JOCYZOBOTO PO3CTIAYBaHHS Na€ MIACTaBU JJISI YTBOPEHHS ¥ BIiAMOBIAHOI
HOBO1 I'PYITH HAYKOBO-TEXHIYHHMX 3aCO01B.

3a3HaueHi Kiacudikalli cBiIuaTh Npo Te, 110 BUSABICHHS, (Pikcallis, BUITyYEHHs,
JOCIIKEHHSI JIOKa31B HE € €JUHOI0 METOI BHUKOPUCTAHHA HAyKOBO-TEXHIYHUX
3aco0iB y mocymoBomy posciigyBanHi. [li 3acobm cmpsiMoBaHi Ha 3a0€3TMCUCHHS
OUTBIII IHUPOKOTO CIEKTPY 3aBIaHb 1 MalOTh Ha MeETi 3a0e3nedeHHs] €PEKTUBHOTO
MIPOBAKEHHS TOCYAOBOT0O po3ciiayBanHs[3, c. 228].

OTxe, Mg HAYKOBO-TEXHIYHMMH 3ac00aMH, SKi 3aCTOCOBYIOTH y CY4aCHOMY
JOCYJIOBOMY PO3CIiyBaHHI, CIiJ PO3YMITHU CHCTEMY 3arajJlbHUX TEXHIYHHUX,
IPUCTOCOBAHUX 1 CIEIIabHO POo3po0JieHuX 1H(OPMAIIMHUX TEXHOJIOTIH, a TaKOX
IpuiIaaiB, amapariB, YCTaTKyBaHHs, 1HCTPYMEHTIB, MPUCTOCYBaHb, MaTepiajiB 1
METOJIIB 11X 3acTOCyBaHHS 3 MeTOl0 3ale3meueHHs HaWOuIbll e()EeKTUBHOTO
MIPOBEJCHHS TOCYIOBOTO PO3CIIiTyBaHHS.

Y mACyMKy CIHTiJ 3a3HAYMTH, IO OHOBJICHHS TEOPETUYHUX YSABICHH PO
MOHATTSA 1 KJIacu(IKaIilo HAyKOBO-TEXHIYHUX 3aC00iB, sIKI BUKOPUCTOBYIOTh M1J Yac
JIOCYJIOBOTO PO3CIIIyBaHHS, 3 OJHOTO OOKYy, BKa3zye Ha HEOOXIIHICTh IMOAAIBIIOTO
OUTbII TIMOOKOTO HAYKOBOTO JOCHIKEHHS HOBHX KJIacHU(IKaIIHHUX TPyl
3a3HAYEHUX 3ac00iB y iX CHIBBIAHOIIEHHI 3 TpamumiiHumu. lle BaximBo miis
30arayeHHs MPaBOBOi T€OPli HOBUMH 3HAHHAMH. 3 1HIIOTO OOKY, 1€ € BaXKJIUBHUM 1
JUISL CIIA40i TPAKTUKH, OCKUIBKH CHpHUS€ (OPMYBAaHHIO OAHAKOBOTO PO3YMIHHS B
aJIBOKATIB, CJIIIYUX, IPOKYPOPIB, CYAJIIB CyTI HOPM, L0 PETYIIOIOTHh 3aCTOCYBaHHS
UX 3aco0iB y JOCYJIOBOMY pO3CIiAyBaHHI, IO € 3alOPYKOK YHUKHEHHS iX
KOH(JTIKTIB y KpUMIHATBLHOMY MTPOBA/KEHHI.

Jimepamypa:

1. XapabOepromn [.dD. BukopucTaHHs HayKOBO-TEXHIYHMX 3aco0iB B
MPaBOOXOpOHHIN AisibHOCTI [Enexktponnunii pecype] / [.d. Xapabeprom // Yaconuc
akagemii aaBokarypu Ykpainu. — Ne 12 (2011°3). — Pexum pocrymy:
http://archive.nbuv.gov.ua/e-journals/Chaau/2011-3/11hifvpd.pdf.

2. I'onuapenko B.M. HaydHo-TexHHMuYeCKHE CpENCTBA B CIEACTBEHHOU
npaktuke / B.W. I'on wapenko. — K., 1984. — 150 c.

3. KpaBuenko O.A. 3aranbHi yMOBH 3aCTOCYBaHHS CHEI[IaJIbHUX 3HaHb Ta
HAayKOBOTEXHIYHHUX 3ac00iB y KpuMiHaibHOMY mnpoBapkeHHl / O.A. KpaBuenko //
AxrtyanbHi npobsiemu 93 Kpuminanictuunuid BicHuk * Ne 1 (19), 2013 3acTocyBanHs
HOBOT'O KPHUMIHAJBLHOTO IPOIECYaIbHOTO 3aKOHOJIABCTBA YKpaiHUW Ta TEHJCHIIIT

PO3BUTKY KPUMIHATICTUKY HAa Cy4aCHOMY eTarli : Matep. Beceykp. Hayk.-mpakT. KoHd.
(XapkiB, 5 xoBT. 2012 p.). — Xapkis : XHYBC, 2012. — C. 227—229.

126



4, biprokoB B.B. Bukopucrtanus koM’ I0T€pHUX TEXHOJOTIN i (ikcarii
KPUMIHATICTUYHO 3HAYMMOI1 1H(popMaIlli y Tpoliieci po3ciiyBaHHs: apToped. auc. ...
KaH. ropua. Hayk: cremt. 12.00.09 / B.B. biprokos. — K., 2001. — 20 c.

S. beros JI.JI. CydacHi TexHonorii B cCyAoBii akycTtuil (mpobiemu
aBTOMAaTH3aIlli eKCIIEPTHUX JOCIIIKEHb): aBTOped. UC. ... KaH. IOpU. HAyK: CIIeIl.
12.00.09 / .M. beros. — K., 2003. — 18 c.

Kamincokuit Bonooumup,

cmyodenm epynu FOI3-154c

ropuouyroeo gaxynememy CHY im. B. Jlans
Hayxosuu kepignuk: k.10.1.. ooyenm Komoea JI.B.

3ACTABA SIK 3AIIOBIKHUM 3AXIJ] CYYACHOI'O
KPUMIHAJIBHOI'O ITPOLECY

Ha crorogni, Takuii 1HCTUTYT SIK 3acTaBa HaOyB HIMPOKOTO TMOUIMPEHHS B
yYKpaiHCbKOMY 3aKOHOJaBCTBl.Taka TeHJEHIs, Ha Miid mMorsia, OO0yMOBIIEHA
MPUXOJOM Ha 3MIHY KPUMIHAJIBHO IMpolecyaJbHOMy Koaekcy 1960 p., HOBOro
KpUMIHAJIBHO TpouecyanbHoro koaekcy Ykpainu (KIIK VYkpainu) y 2012 poui, 3i
BCTYIIOM B CHJTy SIKOTO CY4YaCHE 3aKOHOJABCTBO YKpaiHU HaOyJ0 HOBAIITHUX 3MiH
Yy KpUMIHAJIBbHOMY IPOIIECI.

[To3uTUBHUM MOMEHTOM, Ha Hally AYMKY, € T€, [0 MPEAMETOM 3aCTaBH 3T1THO
KIIK Vkpainu 2012 p., € nuie rpoiroBi KOIITH B HAIlIOHAJIbHIN BaJItOTI, Ha BIIMIHO
Bin craporo KIIK 1960 p. Ta inmmx 0araThboX KpaiH, Jie B SIKOCT1 3aCTaBU MOXeE OyTH
BHECEHE Oynab sike MaiHO (I[IHU Tamnepu, pyxome, He pyxome MaiHo). OTxe Ha
MPaKTULIl B HaAIIil KpaiHU OUIbLI CIPOIIEHA MPOLeaypa BHECEHHS 3acTaBU. Takox
IUIIOCOM € Te , MO micas oOpaHHS 3amo0IKHOTO 3aXOAy Y BHUIVISIAL 3acTaBH
M1JI03pI0BAaHOMY, OOBHHYBAaU€HOMY a00 3aCTaBOJABIIIO HAJAETHCS YaC BHECTH KOIITH
(He mi3Hime 1’SATH AHIB) HA BIAMOBIIHUIN paxyHOK JACpPKaBH, IO JA€ 3MOTY JIFOAUHI
3HAUTH HEOOXiJHY CyMy KOIINTIB, 1 YHHUKHYTH TpHUMaHHS I BapTOO TiJ dYac
pO3MIIly  KPUMIHAJIBHOTO  TMPOBA/KEHHS. TakuM  YWMHOM,  IiJIO3PIOBaHUM,
OOBHHYBaUYCHMI HE T030aBISETHCA CBOOOMM, HE MIIJAETHCA OCOOUCTICHIN
nedopmMariii, MPoOAOBKY€E TPYIOBY AISIBHICTh, MAa€ 3MOTY 3a0e3nedyyBaTd CIM’Io,
BIJIIIKOJIOBYBaTH MaiHOBY 1 MOpaJIbHY IIKOJy, 3allOAISIHY CBOIM 3JI04MHOM. Takox
MO3UTUBHUM MOMEHTOM, Ha MOK JyMKY, € Te, II0 PO3BaHTaXYIOThCA BKpai
MEPENOBHEH] 130711 TOPY TUMYACOBOTO TPUMAHHS Ta CIIA4l 130JITOPH, IO B CBOIO
4yepry 3MEHIIUTh JIepKaBHI BUTPATH HA YTPUMAHHS OCI0 IMiJ BapTOIO Ta TOKPAIIUTH

YMOBH YTPUMaHHS 0Ci0, SIK1 3HAXOATHCA B 130JISTOpaXx.
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OaHuM 13 HEJOJMIKIB € BEIMKUN PHU3HMK TEePEXOBYBaHHS M1103PIOBAHOTO,
0OBHMHYBAauY€HOIO Bij] OpraHiB JOCYJ0BOTO PO3CIiyBaHHS Ta CYyy.

[Ipo 1e CBiIUMTH MpaKTUKa, aJKe BEJIMKA KUIBKICTh 0C10, K1 3MIMCHUIN TIKKI
(B TOMY YHCJIi €EKOHOMIYHI) 3JIOYHMHHU, TIEPEXOBYETHCS Bij CIICTBA 1 CYAy B KpaiHax, 3
KOTpHUX eKcTpamuilis He mpoBoauThes (Pociiicbka denepartis, [3paine). Sk mpasuio,
i ocoOu 3aiiManM TOCaaud B OpraHax Jep:KaBHOI BIagd, MPaBOOXOPOHHUX a0o
cynoBux opraHax (Hampukiaa, O. Eppemon — exc-rinaBa ¢pakiiii [Taptii Perionis).

B ocranHiii Wac TWTaHHA CTOCOBHO 3aCTOCYBaHHS I1HCTUTYTY 3aCTaBH [0
MiJO3PIOBAHUX,  OOBMHYBAaYEHMX Yy  KOPYHIIWHUX  NIPABOMOPYIIEHHSX €
cynepewiMBuM. Tak, Ha AYMKY JESIKHUX CHEIIaiCTIB, HEOOXITHO BIAMIHUTU
3aCTOCYBaHHS 3aCTaBU MO BIJHOIICHHIO 10 Takux oci0. Buxonsuu 3 TOro, mio
KOPYIIIiHI MPaBOMOPYIIIEHHS Ha CHOTOJHI JOCHUTh TIOMHUPEHI B YKPaiHCHKOMY
CYCIUJIBCTBI TaKl 3MiHM MOXXYTb OyTH BHUIIPaB/aHi 3 METOIO €()EKTUBHOTO MOAOJAHHS
MpOIBITalOYOi KopyIiii. B Toil ’ke dYac, MpeacTaBHUKU TPOMAJCHKOCTI 3 1HIIOT
CTOPOHM BIIEBHEHI, 1[I0 CKacyBaHHS 3acTaBu sl 0ci0, MiJ03PIOBaHUX,
O0OBHHYBAUCHUX y KOPYNIIHHUX 3JI0YUHAX CYNEepeunuTh €BpOIEeHChKii KOHBEHIIIT PO
3aXMCT MpaB JIOJWHUA Ta OCHOBOMOJOXXHHUX CB00OJ. Taki 3MiHM Yy 3aKOHOJAaBCTBI
HECYMICHI 3 €BPONEHCHKUM BUOOPOM YKpaiHH, 3aBaJIATh CBITOBOMY IMIJIKY, & TaAKOX
MPUBEAYTH 10 30UIBIIEHHS KIJIBKOCTI 030BIB B €BPONEHCHKHI Cy[ 3 MpaB JIFOJUHH,
KOTpl YKpaiHa HEOAMIHHO mporpae. B pe3ynbTaTi, IMJIaTHUKaM MOJATKIB 3HOBY
JIOBEJIETHCS pO3ILIauyBaTHCs 3a OC3BIAMOBIIANBHI 1T Biaau [2].

Kommnpomicom ajist 000X CTOpPIH MOKE CTaTH TPAaMOTHO MPOJIyMaHa 3aKOHO/1aB4a
1HIIIaTUBA, sSKa 33JI0BUIBHUTH HAIlIOHAJIbHI IHTEPECH 1 He OyJe CyNmepeunTh CBITOBIM
MPaKTHIIL.

[Ile oguUM 13 HETaTUBHUX MOMEHTIB € T€, 1[0 3aCTaBa, Ha JKallb,- 11¢ BUOOPUMIA
3anmoOKHUN 3axid, ajpke IJis OUIBIIOI YacTUHU YKpAIHIIB 3acTaBa HE IUIKOM
npuiiHATHA. TakuM 4YMHOM, CKJIQJA€TbCS CUTyalllsl KOJU  IMIJI03PIOBaHUA,
OOBHHYBauY€HUII HE Ma€ (PIHAHCOBOI CIPOMOKHOCTI BHECTH 3aCTaBy 1 O HBOTO
3aCTOCOBYETHCS TaKUW 3aI00IKHUMN 3aX1]l, IK YTPUMaHHS M1]1 BapToio. B cBoro uepry,
JUIS 3aMOYKHUX 0C10, HaBMaku, HEOOX1JHa CyMa KOINTIB € He3HAYHOIO, 1 BOHU MalOTh
MOKJIUBICTh YEKATH PO3TIISY CBOEI CIpaBU y CyIi, nepedyBaroyn B KOM(OPTHUX
ymoBaM. Taka cutyarlris 1e pa3 Harajaye npo iCHyBaHHS MaTepiajJbHOI HEPIBHOCTI Ta
CIpHSi€ 3pOCTAHHIO COIIAILHOT HATIPYTH B IEPXKAaBI.

JIJist BUpIIIEHHS LBOTO MUTaHb MPOMOHYI0 PO3POOUTH HOBI 3aKOHOJIaBUl aKTH
Akl OynyTh TmependadyaTd YTBOPEHHS  JEPKaBHUX MIANPUEMCTB, IO OYIyTh
Crieliali3yBaTUCsl Ha BHJA4l I[O3MK Ha KOMEpIiHHIA ocHOBl. Ha mnpukmanmi
npaBooxopoHHOi npakTuku CIIA, Ko rpomMagsHUH HE Ma€e HEOOX1THOI TPOIIOBOi
CyMH, KOIITH HAa BHU3BOJICHHS HAJIAlOTh CICIIaJIbHI KPEIUTHI KOHTOPH, SIKI 4acTO

3HAXOATHCS OIS MOMINEHCHKUX TUISHOK [6].
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Takox HE0OXiTHO 3a3HAYNTH, IO OJHIEI0 3 MPOOJIEM 3aCTOCYBAHHS 3aCTaBH, €
T€, 10 M0CaA0BI 0cOOH, SIKI MPUHMAIOTh PIIIEHHS MPO 3aCTaBy, HE 3aBXKIAH 33aJal0ThCS
MUTAHHSAM TPO TOXO/HKEHHS TPOLIOBUX KOIITIB, BHECEHHMX IiJO3PIOBAHUM, HE
BpPaxoBYIOYH HOro oMIidnHuM T0Xi1.

OpnHak, ciij BIA3HAYMTH, 110 3aCTaBa MA€ 1 MEepeBard B MOPIBHSAHHI 3 IHIITUMHU
3anoOiKHUMHU 3axojamu. OJHIEIO 13 mepeBar 3acTaBH € T, 110 Y pasi MOpPYIICHHS
MOKJIAJICHUX Ha TIJI03pIOBAHOTO, OOBHMHYBAUE€HOTO OOOB’S3KIB BHECEHI KOIITH
3BEPTAIOTHCSA Y TOX1T JEpIKaBH.

Takum 4MHOM, MOKHA 3a3HAYMTH, IIO 3acTaBa — 1€ TYMaHICTUYHUHN 1HCTUTYT,
aJIbTEpHATHBA B3STTIO MiJ BapTy, 3aCTOCYBAHHS SKOTO Bi/NOBia€ €BPONEHCHKUM Ta
CBITOBUM CTaHJapTaM KpHMIiHaJIbHOTO MpPOBapKEHHS. BBakaeMo, BHECEHHs
BIJIMOBIAHUX 3MiH JI0 MOPSJIKY 3aCTOCYBaHHS 3aCTaBU, JaCTh 3MOTY OUIbIII MOMIHUPEHO
3aCTOCOBYBaTH 3aCTaBy, SK 3alOODKHUN 3ax1J] y CYYaCHOMY KPUMIHAJIbHOMY
MpoIIECI.
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KPUMIHAJIbBHA BIJIIIOBIJIAJIBHICTD IOPUJUYHUX OCIB B YKPAIHI

Apanrtanis YKpailHCBKOTO 3aKOHOJABCTBa N0 E€BpPONEHCHKUX CTaHIAPTIB
BIUTMHYJIO 1 Ma€ BIUIMHYTH Ha 0arato raigy3ei BITYU3HSIHOTO 3aKOHOJ/IaBCTBA, a CAME :

- MuTHe npaBo ;

- bankiBchke mpaso ;

- 3aKOHOABCTBO IMIOAO IHTEIEKTYaIbHOI BIIACHOCTI ;

- 3aKOHOJIaBCTBO I10JI0 OXOPOHU TIpaIl ;

- KpuminanbHe 3aKOHOIABCTBO Ta IHILIE.

AnanTanis 3aKOHOAABCTBAa € NPIOPUTETHOI CKIIAJIOBOIO MPOLECY 1HTErparii
VYkpainu o €sponeiicbkkoro Coro3y, 110 B CBOIO YEPry € MPIOPUTETHUM HAMPSIMOM
30BHILIHBOT MOJITUKH HALIOI JIepKaBU.

3 npuitHATTSIM 3akoHy VYkpaiHu «lIpo BHeceHHs 3MIH 40 JESKUX
3aKOHOJIaBUMX aKTIB YKpaiHM 1010 BUKOHaHHA [lmany niid mopo moOepanizarii
€pponeiickkuM Cor030M Bi30BOT0O PEXUMY IJIs1 YKpaiHU CTOCOBHO BINOBIAAIBHOCTI
opuauyHuX ocid» y kBiTHI 2013 poky KpumiHaneHuil komekc YKpaiHu Oyio
nonoBHeHo posainom XIViakuii 3100yB HasBy «3ax0mu KpMMiHAIBHO-IPABOBOTO
XapaKkTepy MO0 IPUIAYHUX 0C10».

Tpeba 3a3HaunTH, 0 HA BIIMIHY BiJl YKPaiHCHKOT'O 3aKOHOJIABCTBA, JIJISl SIKOTO
THCTUTYT KPUMIHAIBHOI BIAMOBIIAILHOCTI € HOBUM, 3aKOHO/IABCTBO 0araTh0X KpaiH y
CBITI BXX€ MICTUTh HOPMHU WIOJI0 IIHOTO KPUMIHAJIBHOTO 1HCTUTYTY. Hampukian,
3akoHOAaBCTBO CIIIA MICTUTP HOPMHU 3TiAHO 3 SKMMH BIJINOBIAQIBHICT 3a
MOPYLIEHHS 3aKOHY CITy>KO0BLIEM KOpIIOpallii NOIHUPIOETHCS Ha camy Kopropaii. o
KpaiH, /1€ BX€ JIaBHO [l€ I1HCTUTYT KPUMIHAJIBHOI BIAMOBIAAIBHOCTI TaKOX
BinHocsAThes KHP, Himeuunna, [lopryranis, @innsaais, [Beknapis, Pymynis.

He MoxHa He ckazaTu mpo Te, WO 3 OpUUHATTAM 3akoHy Ykpainu «lIpo
nepxaBHy ciyxO0y» Big 15.10.2015 ta HaOpaHHSIM YHMHHOCTI IIMM 3aKOHOM BiJ
01.05.2016 3axoau KpUMIHAJIBHO-TIPABOBOIO XapaKTepy MOXKYTh OYTH 3aCTOCOBaHI
HE TUIbKHU 70 MiANPUEMCTB, YCTAHOB YU OpraHizalliif,a me U 10 Jep>KaBHUX OpraHiB
(mepxaBHUX CITy>KOOBIIIB).

['oBopsiuM mnpo KpUMIHAJIbHY BIANOBIAAIBHICTh IOPUIWYHUX OCIO, Tpeda
3a3HAYMTH, 110 10 HUX, B3araji 3aCTOCOBYIOTHCS 3aXOJIM MAaTEpPiajibHOTO XapakTepy,
1110 1 3a3HAYEHO Y BIMOBITHUX HOpMax 3akoHoaaBcTBa. Hanpuknan, ['maBa 3 3akony
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VYkpaiau «IIpo aepkaBHY Ciryxk0y» periaMeHTy€e TOPSIOK BiAIIKOTYyBAaHHS IITKOIH
JIEp>KaBHUMU CITYKOOBIISIMU.

BropoBamkeHHss KpUMIHAJIBHOI — BIAMOBIIAJBHOCTI  IOPUAUYHUX  OCIO Y
BITYM3HSIHOMY 3aKOHOJIABCTBI € BaXKJIMBUM KPOKOM Yy aJamnTailii 3aKOHOJABCTBA 0
3aKOHO/MABCTBa €Bpomeicbkoro corw3y. Pazom 3 TuM, iCHyIOTH Jeski mpoOieMu
BIIPOBAKEHHS TAKOTO BUJTY BiAMOBIJAIBHOCTI .

CaymHoto € aymka Kocenko C.C. Bin roBoputh mpo Te, 10 KpHUMiHajJbHa
BIJIMTOBIIATIGHICTh FOPUINYHUX 0Ci0 HE BIAMOBiMAa€ (PyHIaMEHTATLHUM MPUHIIATIAM
KPUMIHAJIBHOTO MpaBa: MPUHIIMIY 0COOMCTOI BUHHOI BiJIMOBIIAIBHOCTI Ta MPUHIIUITY
1HIMBIAyai3alli KpUMiHAJIBHOT BIAMOBIJAIBLHOCTI 1 MokapaHHs. Takoxk, KoceHko
3a3Hayae, 10 BIAMOBIIHO /10 CT. 96-3 KpuMiHanbHOTO KOJIeKCY Y KpaiHu, Ii/ICTaBaMU
TUTSI 3ACTOCYBAHHS JI0 IOPUIUIHOI 0COOU 3aX01B KPUMIHATLHO-TIPABOBOTO XapaKTepy
€ BUMHEHHS J1{ nependadyeHux JaHOI0 cTaTTero came (pizuuHoro ocoboro. fAkoro, 3a
3aKOHOM, BHCTYIIA€ YIIOBHOBa)KE€HA 0c00a, sIKa BIJl IMEHI Ta B 1HTEpecax IOPUAUYHOI
ocoOu BUMHSIE TIepeadavyeHl KpUMiHAJIBLHUM 3aKOHOM 3j0unHM. Ha migTBepKeHHs
CBOTO CY/DKEHHS BiH 3a3Hayae€, [0 KPUMIHAJIBLHUM KOJEKCOM YKpaiHu nependayeHo,
0 Cy0’€KTOM 3JIOYMHY BHU3HA€ThCA Juile (i3MUHa OCynHa 0co0a, ska BUYMHWIIA
3JI0YMH Y BIll 3 SIKOTO HACTa€ KpUMIHAJIbHA BIJMOBIIAIBHICTE. TOMY IOpUIMYHA
0co0a He MOKe BUCTYIIATH Cy0’€KTOM 3710unHy. [2,C.31]

3 mpuBoAy KpuMiHanbHOI BignoBiganbHOcTi C.f.JIuxoBas 3a3Havae, mo 3a
OKpeMl BHJM CYCHUIBHO HEOE3MeYHOI MAiSUIbHOCTI MOKHAa 1 HaBIThb HEOOXIJIHO
3aCTOCOBYBAaTH pIi3HI BUIW IOPUAMYHOI BIAMOBIJAIBHOCTI, IIO B TMEPILy YEpry
CTOCYETHCS E€KOJIOTIYHUX 3JIOYMHIB,AJIC,[I0 TIEpIIe HE pealbHO Ycl MpobdieMu
BUPIIITYBaTH 3a JIOMIOMOTOI0 CaM€ KPUMIHAJbHO-TIPABOBHX 3aXO(iB,a MO Jpyre, IO
HOBOMY 3aKOHY B YKpaiHi IOpHIUYHI 0COOU HE € Cy0’€KTaMU €KOHOMIYHUX 3JI0YHHIB
[3,c.129].

3 yCchOro BHILIECKAa3aHOIO MOKHA 3pOOUTH HACTYNHHM BHCHOBOK, WIO
KpUMIHAJIbHA BIAMOBIAAJIBHICTh FOPUAUYHUX 0C10 B 3aKOHOAABCTBI HAILIOT KpPAaiHU Ma€e
OyTu OuIbII JeTani30BaHa, IO JO3BOJIUTh YHHKHYTH IOPUIUYHHMX KOJIAINCIB Ta
MpU3BeIe A0 OUIBII TOYHOTO TIIYMAauCeHHS 3aKOHOJABCTBA Y IIiil cdepi.

BBaxkaeTbcst JOIIILHUM BUKOPHUCTaHHS MIKHAPOJIHOTO JOCBITY IMIUIEMEHTAIlIl
KPUMIHAJBHOI BIAMOBIAANBHOCTI FOPUAUYHUX 0CIO, IO MICTATBCS Yy JCAKHUX
MIDKHAPOJHHX aKTaX Ta KOHBEHIIISX.
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Ilagnoe Onexcandp,

cmyoeum epynu FO[3- 151

ropuouunozo ¢axyrememy CHY im. B. [lans

Hayxosuii kepsnux: 0.10.1., npoghecop Po3zoecovkuit b. I.

3ABE3NEYEHHS ITPABA HA CIIPABEJIJIUBUM CY ]

Po3po0Oka MIKHApOIHUX MEXaH13MIB IFapaHTIdi OCHOBHUX MPaB 1 CBOOO JIFOAUHH
€ OJIHMM 3 HalBAXJIMBIIIMX JOCATHEHb CBITOBOro cmiBToBapucTtBa. LI rapanTii
3HAMIIUIM CBOE BHPAXEHHS Ta 3aKplIUICHHS Yepe3 3arajlbHOCBITOBE BU3HAHHSA
MDKHapOJHUX JOTOBOpIB 3 IIpaB JIOJUHU, a TaKOX CHEllalbHUX OpraHiB,
YIOBHOBKEHUX 3IMCHIOBATH KOHTPOJIb JTOTPUMAHHS OCHOBHUX TpaB 1 CBOOO
moauan. OaHUM 13 HalOUIb e(eKTUBHUX CEpell TaKUX OpraHiB € €BpONEHCHKHIA
cyn 3 ipaB moaunn (nani €CILI abo €sponeticekuii cyn )[1,¢.358].

Konsenuiss Pagu €Bponu mnpo 3axucT mpaB JIOJUHU Ta OCHOBOIIOJIOXKHHUX
ceoboa Big 04.11.1950 poxy (mami KonBeHIiis1) BUCTyHa€ OCHOBHUM Ta BUXIJHUM
MI>)KHApPOJIHO-TIPABOBUM aKTOM Yy cdepi 3aXHCTy MpaB JIIOAUHHU, y TOMY YMCIl 1 Ha
CIIpaBEJIMBUI CyJOBUN O3S , Ta € MPABOBOIO 0a3010 /Uil (PYHKIIOHYBaHHS Ta
aistmeHOCTI €CIT [2,¢.372].

Tak ctarTs 6 KoHBeHIii 3aKpiTUIiO€e MPaBo Ha CIPABEIJIUBUN CYJl 1 HATOJIOIIYE,
0 «KOXXEH Ma€ TMpaBO Ha CIPaBeUIMBUN 1 MyOJIYHUM PO3IJISIA MOTO CIpaBU
VIOPOJOBK PO3YMHOTO CTPOKY HE3aJeKHUM 1 O€3CTOPOHHIM CYJ0OM, BCTAaHOBJICHUM
3aKOHOM, SIKMM BHUPIIIMTH CHIp MIOAO0 HOro mpaB Ta OOOB’S3KIB ITUBUIBHOTO
XapakTepy ab0 BCTAHOBUTHh OOIPYHTOBAHICTh OYJb-IKOTO BHCYHYTOTO MPOTH HBOTO
KpUMIHAJIBHOTO OOBHHYBaueHHs. Cy[0Be PIIIEHHS MPOroJIOUIy€eThes MyOaiyHO, ane
npeca 1 myOiika MOXyTh OyTH HE JOMYyIIEHI B 3aJl 3aciiaHb IMPOTSITOM YChOTO
CYZIOBOTO PO3TJIsiy ab0 MOro 4acTWHU B 1IHTEpEcax Mopaji, TPOMAJCHKOTO MOPSIKY

YM HaI[lOHAJbHOI O€3MEeKH B JEMOKPAaTUYHOMY CYCHUIBCTBI, SIKIIO TOIO BUMAararoTh
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1HTEpecH HEMOBHOJITHIX a00 3aXUCT MPUBATHOTO >KUTTS CTOPIH, a0 - TIEI MIPOIO,
0 BHU3HAHAa CYJIOM CYBOPO HEOOXIJHOIO, — KOJU 3a OCOOJMBUX OOCTaBUH
MyOIIYHICTh PO3IIISILY MOXKE 3aIIKOJUTH 1HTEpecam npaBocyiash» [3,cT.6].

Cnupatrounch Ha 3MicT ¢T.6 KoHBeHIlli, MO)KHa 3pOOMTH BHCHOBOK, IO Yy HIH
3aKpIMJICHO HACTYIIHI €JIEMEHTH NpaBa Ha CyJIOBUI 3aXUCT:

1) mpaBo Ha po3rJIsiz CIIpaBy;

2) crpaBeATUBICTh CYyJJOBOTO PO3TIISY;

3) myOiYHICTh PO3TIISILY CIIPABU Ta MPOTOJIOMICHHS PIILICHHS;

4) po3yMHUI CTPOK PO3IJISIY CIPABH;

5) po3ruia cpaBy Cy10M, BCTAHOBJICHUM 3aKOHOM;

6) He3aJICXKHICTD 1 HeyTIepeKeHICcTh cyay[1, ¢.359].

[MutanHs peanizallii NPUHIUIY CHPABEIJIMBOCTI CYJOBOTO PO3IJISIAY CIPABU €
OJIHUM 3 HalOUIbII CKJIAJHUX 1 AUCKYCIMHUX, 0 BUKIMKAHO LIJIOK HU3KOK MPUYHUH.
€BponenchKuil cy YITKO MOJUISE MUTAHHS CHPaBEUIMBOCTI CYIOBOTO MPOLECY 1
MUTaHHA MPaBWIBHOCTI YW XMOHOCTI cygoBoro pimenHs. €CIIJI He Bmpasi
BCTAHOBJIIOBATH, YW MPABUIbHO OyJIO YXBaJ€HO PIIIEHHS, OJHAK BIPaBl BUPILIUTH,
4y OyB pO3IJIA]] CIIPAaBU CIIPABEITIUBUM.

He 3Bakaroun Ha BaXKJIMBICTh MPUHIUIY CIPABEUIMBOCTI CYIOBOTO PO3IJIIAY,
€BpONENCHKUIl Cy[l HE HaNpalloBaB SKUXOCh (POPMAIbHO BU3HAYEHUX MpaBUJ Ta
KputepiiB crpaBeyuBocTi. B okpemux pimennsax €CIII MoxHa 3ycTpiTH NO3ULIIO,
0 «CIPaBEAJIMBUN PO3IIISIIT CHpaBU» BKIIOYAE B cebe Taki acMeKTH HaJIeKHOTO
BIJINIPABJIEHHSI MPaBOCY/Js, SIK MPaBO Ha JIOCTYIN 1O MPAaBOCYAJsd, PIBHICTb CTOPIH,
3MarajibHUA XapakTep CYJOBOIO PO3IJSAY CHpaBH, OOIPYHTOBAHICTH CYAOBOIO
posrisiay Touro [4, ¢.65].

Kopyn V. 3 naronoriye, 1o ciij akiieHTyBaTH yBary Ha TOMY, 1110 BceOiuHa 1 B
MOBHIN Mip1 peai3allis npaBa ocoOu Ha CIpaBeIMBUIN Cy1 MOMJIMBA JIUIIIE 32 YMOBU
KOMIUIEKCHOTO JOTpUMaHHS a00 BUKOHAHHS BCiX 3a3HAYCHHX YMOB TOMY, IO B
IHIIOMY BHMMAJKy, BUXOASYM 13 3micTy KoHBeHIi, mpaBo 0cOOM MOKE€ BBa)KaTUCS
nopymeHuM. B 1IbOMy KOHTEKCTI HaWOUIBIIO MIPOI0 TPOSIBISETHCS BIUIMB
KonBeHiii Ha HallioHaJdbHE 3aKOHOJABCTBO KpaiH, skl ii partudikyBanu. Bin
0a3yeTbcsi B CUCTEMI TEOPETUKO-TIPAKTUYHUX TOTJISIIB HAa (OpMH, METOAM Ta 3aco0U
BIUIMBY 3araJlbHOBU3HAHMX  NPUHLHUIIB Ta HOPM MDKHApOJHOTO IIpaBa Ha
BpPETYJIbOBaHY  LIMBUIBHO-TIPOIIECYAIbHUM  Ta  KPUMIHAIBHO-TPOIECYaTbHUM
3aKOHO/ABCTBAMH CYKYIHICTh CYCHIJIBHHX BITHOCHH 3 MPUBOAY CYIOBOTO PO3TISAY
crpas [2,¢.372].

SAx Bkazye J.M. CynpyH, KoHBeHIiss 0po 3axucT TpaB JIOAUHU 1
OCHOBOIIOJIO)KHUX CBOOO MICTHTH Y COO1 JIeKIJIbKa BUMIPIB MPABOIIOPSIIKY:

1) MEPIINA 3aXUIIae Mpasa, Mo HE MOXKYTh OyTH 0OMEKEH1 HaBITh MiJ] Yac

BifHM a00 1HIIIOTO HAJI3BUYANHOTO CTaHy: IPABO HA KUTTS(CT.2), MPaBO HA OCOOUCTY
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HEJIOTOPKaHICTh — 3a00pOHa KaTyBaHb, HEIIOJCHKOTO Ta TAKOTO,I0 MPUHIKYE
THICTh MOBOJKEHHS YW MOoKapaHHs (cT.3), 3a0opoHa padbctBa (1.1 ¢r.4), mpaBo Ha
HE3BOPOTHICTh 3aKOHY ITPO KPUMIHAIBHY BIMOBIIANBHICTE (cT.7). [lepemik nux mpas
npsMO 3akpirieHni y ctT.15 KonBeHiii;

2) JIpyTuii BUMIp TPaBOMOPSAKY BKIIOYae B ceOe HOPMH, SKI MOXKHA
BiJTHECTH J10 BTOpUHHMX. OCOONMBICTh 3HAUEHHS IMM HOpMaM HazaeTsest CyoM npu
aBTOHOMHOMY X TJIyMa4eHHi;

3) JI0 TPEThOTO BHUMIpPY MPABOMOPSIKY BUYCHHUN BIAHOCHUTH HOPMH, SIKI B
po3yMiHHI ~ €Bpomlelchbkoro  cyay  3a0e3medyloTb  €(EeKTUBHUNH  PO3BUTOK
JTEMOKPAaTHYHOTO CYCHIJIbCTBA — MPHUHIUIT MyOJIYHOCTI Ta 3MarajbHOCTI CYJOBOTO
pO3IUIAly CHpaB, MpPaBO Ha BUIbHI BUOOpPH, NpaBO Ha CBOOOAY CJOBa TOIIO.
besnepeuHo, BOHM TaK0X TICHO MOB’S3aHi 3 IEPBUHHUMH HOPMAaMH.

3rajaHi TpU BHUMIpPH TNPABOMOPSAKY, a TaKOX CHUCTEMa IHIIMX TapaHTii,
nependadeHnx KOoHBEHIEIO MPO 3aXHCT MpaB JIOJUHU 1 OCHOBOIIOJIOKHHUX CBOOO],
YTBOPIOIOTh y CBOill €THOCTI 11 IpaBOBY cucreMy [5, c.27].

B Vkpaini 23.02.2006 p. npuiiaaro 3akoH «IIpo BHKOHaHHS pillleHb Ta
3aCTOCYBAHHANPAKTUKA €BPONEHCHKOro cyay 3 IpaB JoAuHW». CTarrero 2 1boro
3aKOHY 3aKpiIUICHO, M0 PpilIeHHACBPONEMCHKOro cyAay 3 IIpaB JIIOJUHU
€000B’SI3KOBUMHU JJIsl BUKOHAHHS YKpaiHow.OpHaK, 3aKOHOAABElb HE OOMEXKHUBCS
3aKpIIJICHHSIM BUKIIIOYHO HOPMU MPO 000B’A3KOBICTHPIIEHb €BPONEHCHKOTO CYy 3
npaB JOAMHUA.Y cT.16 BKa3zaHOro 3akOHy MpSMO 3aKpiIUIIOETHCSA, IO CYIH
3aCTOCOBYIOTh MpU po3risiaicipaB  KOHBEHIII0 MpO 3aXUCT MpaB  JIIOJUHU
10CHOBOMOJIO)KHUX CBOOOJI Ta MPAKTHUKY €BPOINENHCHKOrO Cyay 3 IMpaB JIOAUHU SIK
JoKepento npasa [6, cT.16 |.

[Tpu pomy, mpaktrka Cyay po3yMi€ThCs B IIMPOKOMY 3HaY€HH1, TOOTO SIK yCi
piteHHs: €BpONENHCHLKOro Cyay 3 MpaB JIIOAUHHU TanpakThuka €Bponeichkoi KoMicii 3
MpaB JIOAUHU BITHOCHO BCIX KpaiH-y4acHUIb KOHBeHIIII.

Buxoasuu 3 BUKJIAIEHOTO, BITYM3HSHI CyIW, YTOMY YHCIl aJMIHICTPAaTHUBHI,
3000B’s13aH1 Y CBOil CyAOBIM NPAKTUI BUKOPUCTOBYBAaTHM HE TIIBKH IOJIOKEHHS
KonBeHI1ii po 3axuCT MpaB JIFOAUHU 1 OCHOBOIIOJOKHUX CBOOOJI, ajie i pillleHHsTa
MPaKTUKy €BPOMENCHKOTO CyAy 3 MpaB JIOJWHU. BUIbIl TOro, Ha3BaHUM JKEepesiaM
MpaBallOBUHHA HAaJaBaTUCA TepeBara IMepe]; HOPMAaMUUYMHHOTO YKPaiHCHKOTO
3aKOHO/IaBCTBA.

OTtxe, mpaBo Ha CIpaBeIMBUI CyJI, 3aKpilyieHe cTaTTaMu KOHBEHIIIi BKJIOYae
B ceOe JeKUIbKa CKJIAJ0BUX, K1 JETali3yIOTh 3MICT BHUILE3a3HAYEHOTO IMPABOBOTO
aKTy Tak, MmO (AaKTUYHO BHM3HAYA€ KpUTEpii BIANOBIAHOCTI (PYHKIIOHYBaHHS
HaIllOHAJTBHOI CYZOBOi CHCTEMH Ta TPOIECY BHPINMICHHS CIOPIB Yy cydax
€BPOIEUCHKMM CTaHAapTaM. BiT4m3HsSHA MpaBoBa CHCTEMa HA OCHOBI TPHUHITUIIIB

MPO30POCTI Ta 3aKOHHOCTI MPOIEAYPH CYTOBOTO PO3TISAY, METOJOM IMITJIEMEHTAITI]
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3acaja mpaBa Ha crnpaBenauBuil cyn 3 KoHBeHIli mparae 10 MOCTIHHOI eBoJomil 1,
TaKUM YHHOM, HAONMKAEThCS 10 JeAalli IIUPIIOi  3acagd CIpaBeAJIUBOCTI Ta
HEYIEePEeHKEHOCTI CYJOBOTO pO3rsiay. MiKHAPOIHHUI JOCBIJ 3aCTOCYBaHHS HOPM
KonBeHiiii, B SKOCTI HOPM MpsAMOi i , JEMOHCTPYE BaXKJIUBICTh, BCEOCSIKHICTh Ta
YUIbHY pOJIb MPHUHIMITY CHPaBEJIMBOTO CyA0BOTO po3risiny. [loka3oBuM mposiBoM
YOro MOJKHA BBaXKaTH MOSIBY Ta po3BUTOK AisuibHOCTI €CILI y sxocTi HaiOLIbII
00’€KTUBHOI Cy/1I0BOT 1HCTaHIIIi B €BPOINEHCHKOMY ITPAaBOBOMY MPOCTOPI.
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Tononrwk E.B.,

Cyo00s Anenayitinoco cyoy

Jlyeancvkoi obnacmi, cexpemap cyoosoi nanamu
3 p03271510Y KPUMIHATILHUX CNPA8

CYUYACHE KPUMIHAJIBHE ITPABO TA ITPOLEC
1] YAC 3IMCHEHHS ITIPABOCYUIS1 B YMOBAX ITPOBEJIEHHSI
AHTUTEPOPUCTUYHOI OMEPALI
(Ha npukaagi tepuropii JIlyrancbkoi 00,1acTi, MiAKOHTPOIbHOI 30poiiHUM
Cunam Ykpainm)

O3HallOMHUBIIMCH 3 PSJIOM  KPUMIHAJIBHO —TIPABOBUX JOCIIHKEHb CYYaCHHUX
HaykoBIiB  (B.O.TymaxoBa, O.M.Kocrenko, IILJI. ®pic, H.A.CaBiHoBOI,
1O.B.baynina Ta iHIIKX) , SIK FOPUCT —IPAKTUK, MPOPECIHHUNA CyAsl MOTOIKYIOCS 3
iX BHCHOBKaMH TMpO TE€, IO Cy4YyaCHE KpUMIHAJIbHE TMPaBO PO3TISIAETHCS SIK
HEOOXITHUN IHCTPYMEHT 3a0e3MeUeHHs CYCIHIIBHOI 1 HAIllOHATBHOI O€3MeKU, rapaHT
CYCIUJIBHOTO CIOKOI, M0 CHeuu(PIiuHUMH 3ac00aMu  PETyJIOE aHTUCOIIAIbHY
aKTUBHICTH Cy0’€KTiB 37104nHY[6].

3rofHa 3 TUM, IIO CYCHUIBCTBO SIK YKpAaiHChKE, TaK 1 IHIIMX KpaiH CBITY CTa€
aefanl ckiaadime. Ta pa3oM 3 HMM CKJIAAHIIIAIOTH MPABO 1 KPpUMIHAJIBHE MPaBo,
30Kpema.

CtBep/keHHST  YKpaiHCHKMX HAyKOBIIB MPO Te, M0 KpUMIiHAJbHE IPaBO
3IIITOBXYETHCS 3 yC€ HOBHUMH 1 HOBUMH >KUTTEBUMHU pETiIMH € aOCOJIOTHO
oOrpyHTOBaHUM[7].

Bonu cmpaBeanuBO  3BEpHYNM yBary Ha Te, UI0 « 3pOCTaHHs JI€BIAHTHOI
MOBEAIHKM TOpPsAJ 13 3J0BKMBAaHHSAMHU NPABOM €, Ha allb, HOPMOIO Yy Cy4acCHOMY
CYCHIJIbCTBI.

Tak, Hanpuknan, HaykoBeub A.E.KanuHCbknii , NMpaBUIBHO 3a3HA4YMB, LIO0
««Jlunamika, TOOTO peanizaiisi 1 PO3BUTOK KPUMIHAIBHOIO MpaBa , OXOIUIIOE BCI
mpoiiecu oro (DyHKIIIOHYBaHHS — KpUMIHAI3aIli Ta JEKpUMiHaMi3allii, po3poOKy
KPUMIHAJILHO-TIPABOBUX TO3MIIIH, K1 TIOB’si3aHI a00 Oe3mocepeiHh0 HE OB si3aHi 13
BUKOPUCTAHHAM KPUMIHAJIBHOTO 3aKOHY, BUKIIOYHO MPOQeciiHy MisIbHICTH 13 HOoro
3aCTOCYBaHHs, 3a0€3MeUeHHs BUKOHAHHS KPUMIHAIBLHO-TIPABOBUX PillicHb Ta 1H.»[6]

VY 3B’sa3ky 3 uuM, TBepkeHHs B.O. TynskoBa mpo Te, MO « 13 IOro OOKY
KpUMiHAJbHE TIPpaBO Ma€ pO3TJsaTUCA SK BIJKpUTAa CKJIAJHA CHCTEMa, IO
3HAXOAUTHCS Yy MOCTIHHOMY TWHAMIYHOMY PO3BHUTKY, B3a€EMOJII 13 CyCHIIbCTBOM,
BIITBOPIOIOYHCH Y TIPOIIECI TTpaBopeatizarii 3a1sl pO3BUTKY TYXOBHHX, COIIAJIbHUX
Ta MPUPOJIHUYMX MEPIIOHKEPEI » € JToridHuM[7].
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Moro mosmmis 0 «HEMOXIMBICT BHKIIOYHO PALiOHATLHOI TPAKTOBKH
CTa01JILHOCTI COIIAIBHUX BITHOCHH Ta MPOIECIB 3yMOBIIIOE PO3TIIsL 00pa3y MpaBa sk
JTUHAMIYHOI CTPYKTYPH, 11O MOCJITOBHO BIATBOPIOE cTapl Ta GopMy€e HOBI MpaBuiIa
MOBEIIHKKY» - Ma€ IIPaBo Ha KUTTA[7].

[TigTBEepKYETHCS HAa MPAKTHUIl, IO KpUMiHAJIbHA 3a00pOHAa CHOTOJICHHS, sIKa
peani3yeTbcsl 'y TMPaBO3aCTOCYBaHHI, 3HAXOAUTHCS B IOCTIHHOMY PO3BHUTKY.
Boanowac 1 crabineHa 3a00poHa MUHYJIOTO, IIO TIOB’sA3aHAa 13 TO3UTUBHUM
KpUMIHATBHUM MPaBOM, TaK CaMO 3HAXOJUTHCS y PO3BUTKY.)

BiTunM3HsiHE 3aKOHOJABCTBO Ta MpaKTUKa HOro 3acTOCYBaHHS  MOTpeOye
MOCTIMHOI KOpEKIlli BIIHOCHO HOBHMX 3a00pOH (KOMIT'IOTEPHI 3J0YMHH, 3JI0YUHH
OpOTH  OCHOB HAIllOHAJIbHOI Oe3neku YKpaiHd, 3JI0YMHH MPOTH TPOMAACHKOI
Oe3meKy, HalpHuKiIaa), HOBUX KOJI3IMHUX CHUTYaIlill, [0 3yMOBJICHO MOJITHYHUMHU
MPOLIECAMH, TPUUHATTAM Ta paTu(ikali€ro BIAMOBIIHUX MIXKHAPOJAHHUX JIOTOBOPIB Ta
KOHBEHIIIH, pillIeHHSIMU €BPONEHCHKOro Cy1y 3 MpaB JIFOAUHU TOIIO.

Pa3om 3 TuM, iCHye€ 1 Taka AyMKa, IO « BUKOPUCTOBYIOUM aHAJIOTIIO IpaBa sui
generis (IpU3HAYCHHS 3aXO0I1B Oe3Ieku Ta colliaibHoro 3axucty B KK, 3BykeHe um
NOIMPEHE TIIyMaueHHs KpUMiHaIbHO-TIpaBoBoi HOpMH BepxoBuuM Cynom Ykpainu
gy Bummm kacamiiHuM CyloM 3 pO3TJsy IMBUIBHUX Ta KPUMIHAJIBHHX CIIPaB),
J03BOJISIIOTH PO3MNOBCIOKYBATH JIIF0 CTAPUX HOPM Ha HOB1 BUAM BIJHOCHH. Y TaKOMY
CEHCl JUHAMIKa KPUMIHAJbHOTO IIpaBa BUCTYIA€ HE TIIbKHU 1 HE CTIIBKH SIK MPOILIEC
npaBopeaiizaii NUIIXOM MPUMYCOBOTO YW BIIRHOTO BUKOpucTaHHs,( BicHuk
Acouianii KpUMiHaJIbHOrO TmpaBa Ykpainu, 2014, Ne 2(3)8 BuUKOHaHHS,
HENOpYILIEHHS, 3aCTOCYBaHHS MPaBOBOI 3a00pPOHHU, a i gK mporec popMyBaHHS Ta
iHTeprpeTalii KPUMIHAJIBLHO-TIPABOBUX HOPM Y BIANOBIIHOCTI 13 MOTpedaMu
CYCIUIBHOTO PO3BUTKY. TOOTO y CydyacHUX YMOBax AMHAMiKa KPUMIHAJIBHOTO IMpaBa
BHU3HAYA€ XAPAKTEPUCTUKY IOCTITHOTO CTAHOBJIEHHS Ta PO3BUTKY, BIJITBOPEHHS
KpUMiHAJBbHO-TIPABOBUX 3a00POH HA 3aKOHOAABYOMY i 1HAUBITYATbHOMY PIBHSIX.)

Tak, Hanpuknan, HaykoBelnb TymsakoB O.B. BBaxkae, mo « 1ueu mnpouec
3HAXOAUTBCS Yy PO3BUTKY BIAMOBIAHO [0 [JIBOX KOHIIENTIB: (popMyBaHHSA
KPUMiHAJBHO-IPABOBOI0  Xa0Cy Ta HEWTpamizaimii OCTAaHHBOTO  IILIIXOM
KapJauHaJIbHUX (YU 1HTEpHpeTaliifHuX) 3MiH Y MPaBOBOMY pETryJIOBaHHI. 3 I[LOTO
00Ky ¢opMyBaHHSI KPHUMiHAJIbHO-NIPABOBOI0 XA0CY € HEBIJI'€MHOIO0 YacCTHHOIO
PO3BUTKY B3a€EMOJIIi MIXK KPUMIHAJIBHUM TPaBOM 1 CYCHUILCTBOM 33 YMOB
JUHAMIYHUX Ta HE 3aBXKIU IOCTIJOBHUX 3MIH Y CHUCTEMI KPUMIHAJIBHO-TIPABOBOTO
pearyBaHHs, IO BiIOOPaXyIOTh OYIKYBaHHS KEpYyHO4Oi €JITH Ta MoTpedu
CYCH1JIbCTBAY.

VY sKOCTI 10Ka31B JWHAMIYHOCTI KPUMIHAIBHOI MONITHKH, 10 3a0€3Medye Xaoc
NPaBoOBOI peryJsiii KpUMiHAIBHO-TIPAaBOBUX BiqHoCcUH, TynskoB O.B. 3a3HaunB»

TEHJIEHI[Ii HEeYy3r0JPKEHOTO 3 MOTpedaMu MPAKTUKU BHECEHHS 3MiH Ta JOMOBHEHb JI0
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ypHHoro KK (kareropusaiiisi 37104MHIB), BBEIACHHS 1HCTUTYTY KpPHUMIHAJIBHUX
npoctynkiB A0 HoBoro KIIK VYkpainu 0Oe3 BiAMOBIAHOTO BUPIIICHHS MUTAHHS Y
MaTepiaibHOMY TMpaBi, 10 HIBEJIIOE€ MPUHIIUI CTA01ILHOCTI KPUMIHAIBHO-TIPAaBOBUX
BIJIHOCHH Ta MOCJIIOBHOCTI 3aKOHOTBOPYOI 1SITBHOCTI.

[ToBHICTIO TOTO/KYIOCH 3 WOTO JOBOJAMH, IO « y TAaKOMY KOHTEKCTI
KpUMIHAIBHO- TpPaBOBE 3a0e3MeueHHsl COLIaJbHOTO0 Ta EKOHOMIYHOTO CTajoro
PO3BUTKY  JACp)KaBH, CYCIJIbCTBA, OCOOMCTOCTI  HACMpaBIOi  YSABISETHCS
COLIIOMOJIITUYHOIO (DIKITIE0, @ HE MPUHIIUIIOM KPUMIHAIBHOI MOJITUKU JEPKABI.

Bin oOrpyHTOBaHHO BBa)Kae, 110 « MPOCTE apupMeTUUHE 301IbIIICHHS KIJTbKOCTI
3a00pOH Bele 10 JecTtabumi3zaiii mpaBoOBOro OyTTSA, a OTXKe, JI0 HEOOX1JTHOCTI
MaOyTHBOT'O MPUUHATTS HOBOI peAakiiii KpUMiHAJILHO-TIPABOBOi HOPMHU B IIJIOMY.
Bipa B e(eKxTuBHICT, KpHUMIHAJIBHO-IPABOBOI 3a00pOHU HaueOTO Bipa y 100poro
uaps. OgHak KATTA JOCBLJ CBIAYUTH Mpo iHIIE. besniy 3a00poH po3paxoBaHa Ha
HACEJICHHS Ta MPaBO3aCTOCYBayiB y IIJIOMY, aj€ OUIBIIICTh 3J0YHUHIB BUHHSIOTH
KpuMiHaibHO akTuBHI 10 % mepeciunux rpomansH( Bicauk — Acomiamii
KpUMiHAJIbHOTO TpaBa Ykpainu, 2014, Ne 2(3) 9).»

Ha #ioro mormsia, « mpomiapok, IO 3aJMIIUBCS, HE pearye Ha 3a00poHH,
OCKIJIbKM He 0ayuTh y Takii MOBE/IHIII MEBHOTO CEHCY Ta HE PO3yMI€ XapaKTEPHHUX
puc camux 3a00poH. CymepedHICTh MIK KapalbHOI CYTHICTIO KpPUMIHAIBHOT
MOJITUKU Ta CTYHEHEM 1i Y3rOJPKEHOCTI 13 CYCHUIBHOI IYMKOIO M CYCHUIBHOIO
CB1JIOMICTIO € OYEBHTHOIO.)

Tak, HanpuUKIIa, BiA CTBEPIXKYE,» IO B HAIIIK JepikaBl iICHY€E BIJOKPEMIICHUIA
HaIpsiM KPpUMIHAJIBHOI MOMITHKY 3a0e3neueHHs mpodeciitHol qisiIbHOCTI, OB’ I3aHO1
13 HaJaHHSM MyOJIYHUX MOCIYT SIK BIZIHOCHO CAMOCTIMHOTO HANpsMy KPUMIHAJILHO-
MpaBOBOI TMOJITHKK YKpaiHW, TiJ SKOK PO3YMIEThCS CHCTEMa 3axOJiB, IO
3a0e3meuyloTh KpUMIHAI3AIl0, MPaBO3aCTOCYBaHHS Ta IMpaBopealizalliio Ta
COpSIMOBaHI Ha OXOPOHY CYCHUIbBHHUX BIJHOCHH, SKI 3A1MCHIOIOTBCS Yy cdepi
npodeciiiHoi AisUIbHOCTI, MOB’S3aHOI 13 HaAaHHAM NyOniyHux nocayr.» [Ipote , Ha
Horo morysa, « ePEeKTUBHICTH 1i€l MOMITUKU Onu3bka 10 Hymls.( BicHuk Acorarii
KpUMiHaJIbHOTO mpaBa Ykpainu, 2014, Ne 2(3) 10) 3Biacu Hapon SK 3aMOBHUK
CTaOUIBHOI BJIaJM y 3HEBIP1 JO JAEpPKaBU JIOKAIBHO (POPMYE CaMOCTIHI MEXaHI3MH
pearyBaHHs Ha 3JI0OYMHHICTH (BiJ 1HAWMBIAYaJlbHOI TIOMCTH Ta CaMOCYAIB JI0
IrPOMAJICLKOTO OCyay W mpouenyp pecturtyilii). JlepxkaBHa iHTepBeHIs y cdepi
3aCTOCYBaHHS KPUMIHAJIBHOI Kapu 3MIHIOEThCS CyCHiIbHOIO. | 3apa3 My 3HAX0IUMOCS
came y IIbOMY TIPOIIeCi, KOJIM MacoBa MPABOTBOPYICTh, HEXTYBAHHS MTUCAHUM ITPABOM
Ta 3a00poHaMHM MOPOKYIOTh (OPMYBaHHS akIlii omopy, HPOTECTy, 30pOHHUX
31ITKHEHb. «

[Toromxyroch 3 HWOTO TBEPIKEHHSIM, IO « TMPH 3a0€3MEeUeHHI OXOPOHH

rpOMaJICbKOr0 TOPSAKY  CycHniibHOT Oe3MeKH B CydaCHHX YMOBaX OOOB’S3KOM
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KOXKHOI JIEMOKpAaTHYHOI JepXaBU € BHU3HAUCHHA MeK MDK MPOLIECOM peasizaii
NOJITUYHUX TMpaB Ta CBOOOJ, 3aKOHHUX IHTEPECIB TPOMAISH 1 MOPYIICHHSIMHU
IPOMAJICEKOI0 TIOPSIKY, Y TOMY YKCI1 MPU MPOBEACHHI MaCOBUX 3aXO1B CYCIIIBHO-
MOJIITUYHUMU CUJIaMH M OKPEMUMU TPYTIaMH TPOMAJISIH. )

3 MOro TOYKH 30pYy, MOBCTAHHS HAPOJY — HOCIS KOJEKTUBHUX MpaB JIOJUHU €
pajMKallbHUM CIIOCOOOM peaiizalii HHM CBOrO TMpaBa Ha OMmip, OO Mae
peanizoByBaTUCSA JIMIE Y Me:KaX YUHHOCTI cT. 39 Koncturymii Ykpainu, 3rimHO 3
SKOIO TPOMAJSIHM MAaloTh MpaBo 30upaTHCs MUPHO, 0e3 30poi i mpoBoAMTH 300pH,
MITHUHTH, TOXOJU 1 JEMOHCTpAIlii, MPO MPOBEAEHHS SKUX 3aBYACHO CIIOBIIIAIOTHCS
OpraHu BUKOHABYO1 BJIa/IM YU OPraHU MICIEBOIO CAMOBPSIYyBaHHS.»

Kpim TOro, HaykoBIll KOHCTaTyIOTh, 110 « KpHUMIHAJIbHE MPABO ChHOTOJICHHS
3HAaXOJIUThCS B TONIYKY JOKTPUHH, SIKa O TMO€IHyBasa MOKapaHHs, 1HIII 3aXOAu
BIJINOBIJIAJILHOCTI Ta 3a0X04YBaJbHI HOPMH B €IUHY CHCTEMY.»

VY 3B’A3Ky 3 UMM, «y AIMCHOCTI, SIK MPABUJIO, KOXKEH OYIb-IKUI MpPEICTAaBHUK
3aKOHO/MABYOI TiMKKM Biaau Xxode BHectd 3MiHM 10 KK, Kepyrouuch BUKIIOYHO
OaKaHHSIM TOCWIMTH BIANOBIAANBHICTh. [lpm 1bOMYy 1€ TpaBUIO HOCUTH
yHIBEpCAIBHUI XapakTep.»

TynsxkoB O.B. o0rpyHToBaHO CcTypOOBaHUM TUM, IO « TIOCTa€ HU3Ka
3aMUTaHb: SIK Ta SKUM YMHOM Iie Oa)kaHHA OyJie peaji3oBaHe, YU HE MONaJeMO MU Yy
CUTYaIlil0, 32 AKOI BliiHA BJIaJ 13 HAPOJAOM Oy]ie HOCUTH (HOPMY 3JIOBKUBAHb MPABOM
Ha (opMyBaHHS 3a00POH; XTO, K 1 KOJU Ma€ KOHTPOIIOBATH 3aKOHOAABIA? «

Ha iioro nymky, « HEBIIBOPOTHICTH IOKapaHHs, PIBHICTh Ta AudepeHuianis
BIJINOBIIaJILHOCTI, TICUXOJIOTIYHA TEOPisi BUHHU, CYO €KTUBHE CTaBJICHHS y MPOBUHY
CTAIM  11€0JOTIYHUMHU  (QIKI[ISIMA ~ JIOTMATIB  MHUHYJIOTO, IO MPOJOBXKYIOTh
MTOIITUPIOBATHUCS 1 JaJTi.»

Ha iioro mormsim , «came BIAIMpaIlbOBYBaHHS TEOPETUYHOT MOJEN MEXaHi3My
KpPUMIHAJbHO-TIPABOBOIO  BIUIMBY B 3MO31 HaJaTH IMIyJbC JOTMATHYHUM
nociaipKeHHIM hopMm 1 cTtpykTypu KpumiHanbHOro KoJI€KCy MailOyTHBOTO.»

[Toromxyrocst 3 WOro BUCHOBKAMHM MPO TE, MO0 « € HarajibHa HEOOXI1JTHICTh
dbopmyBaHHs 6a3u 3aKOHIB sui generis pazoM 13 KpuminaabHUM KOAEKCOM (3aKOH PO
3JIOY4MHU TPOTH MHUpPY Ta Oe3leKkd JIIOJCTBA, 3aKOH MNP0 KpPUMIHAJIbHY
BIJINOBIJIAJILHICTh HETMOBHOJITHIX, 3aKOH TMPO KPUMIHAIBHY BIAMOBINANBHICT
MOCa0BUX 0Ci0, 3aKOH MPO KPUMIHAJIbHY BiAMOBIAAIBHICTH BIHCHKOBOCIYKOOBIIIB
TOIIO). «.

OpHak, Mpu BOMY IyK€ BaXJIHMBO, MO0  « CydacHa KPHMiHAIBHO-TIPABOBA
nmojiTuka  « (¢opMmyJitoBajga  OCHOBHI 3aBJaHHS, MNPUHLMIMN, HAOpsSIMH 1 ITT1
KPUMIHAJIBHO-TIPABOBOTO BIUIMBY Ha 3JIOYMHHICTH T4 OCOOJIMBOCTI TIOBOJKEHHS 31
3MOYMHIIMU Ta MOTEPHUIMMHM Yy CyYYaCHHX YMOBax  TakKUM YHHOM, 1100

mpaBopeanu3aiisi HOpPMAaTHBHOI 0a3u ,3aKOHIB, Oyja CHOpsMOBaHA Ha BUXIA 13
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MpaBoOro xaocy Ta (GOpMyBaHHS KPUMIHAJIBHO-TIPABOBOTO 3aKOHOJABCTBA CTAJIOTO
THUITy, 00 caMme 1€ CTajl0 TOJIOBHOIO MPABOTBOPUYOIO 1JI€€10, TA MPOLIECH B3AEMO/IIT
NPaBOBOi Ta 3JOYMHHOI MOBEAIHKM Oy YperyjiboBaHl HUISIXOM YCYHEHHS Oy/b-
SIKUX 3JIOB)KUBaHb IPaBOM 3 OOKY BCiX Cy0’€KTiB KpUMIHAJIIBHUX IMPABOBITHOCHH.

o s mai0 Ha yBa3i MpH LBOMY, BUXOJSYH 3 TOTO, MPO IO BOAYAETHCS 3
KPUMIHATBHO-TIPABOBUX JTOCII/DKEHb 3a3HAUYE€HUX HAYKOBIIIB?

Tak, ckmamocs, mo 3apa3 y €BpOINEHCHKOMY CyJi 3HAXOAUTHCS Ha PO3TIISII
cnpaBa « XJeOWK TMpoTH YKpaiHw», A0 AKoro O HIKOIM HE 3BEpPHYBCA
oOBunyBauenuit Xinebuk O.1., skmo O Ha TepuTopii Jlyrancekoi o0nacTi , a came y
npuMillieHH1 AnensiiiHoro cyay Jlyrancekoi o6macti y M.JIyranceky He
3aMIIMIKCS O KpUMIHAIBbHI MPOBAKEHHS 32 anesuiiHuMu ckapramu Xieobika O.1
Ta MOro CMiBYYacCHHKiB, OOBUHYBAUYE€HUX Y BUMHEHHI TSDKKHX Ta OCOOJIUBO TSKKUX
3JI0YMHIB, niependaueHux cT.257,4.4 ¢1.187, 4.1 ¢1.263 KK Vkpainu.

Bupokom AmueBcbkoro micekoro cyny Jlyrancekoi obnacti Big 30.04.2013
poky Xneb6ik O.I. OyB BuU3HAHUN BUHHUM Ta 3aCy/P)KEHUU 3a BUIIECBKa3aHUMU
CTaTTSIMU KPUMIHAJIBHOTO 3aKOHY 10 8 pOKIB 9 MiCsIIIB M030aBJICHHS BOJI. 3 JaHUM
BUPOKOM BIH HE IMOTOJMBCS Ta 3BEPHYBCS JI0 alEJSLIMHOIO CyAy 3 amnessliiHO0
CKapry B yCTaHOBJIEHOMY 3aKOHOM mnopsaaky 14.05.2013 poky.

Kpuminanbae npoBajkeHHs: BiqHocHO XieOika O.l., a Takox 1ime TppoxX Horo
CHIBYYaCHMKIB  ICJIA TPHUBAJIOIO CTPOKY O3HAMOMJIEHHS IX 3 MaTepiajlaMu
KPUMIHAJIBHOTO TPOBAJKEHHs, sike Oyno posnoyato nmo HopMmam KIIK Vkpainu (
1960) , Hamiinuio A0 amegAUiMHOro CyAy pa3oM 3 anessiiHUMU CcKapramu
mpokypopa ta ooBuHyBaueHHX 29.04.2014 poky Ta MOBUHHO OYyJIO PO3IISAATHUCS IO
Hopmam KIIK VYkpainu ( 1960).

Bignoimno nmo Bumor cr1..405 KIIK VYkpaian anensmidiHuii  po3risa
3MIMCHIOETHCS 3T1IHO 3 MPaBWJIAMHU CYJOBOTO PO3IJIALY B CyJI MEPIIOi 1HCTAHIII, 3
ypaxyBaHHsM oco0nauBocTel, nepeadadenux riaasoro 31 KIIK Ykpainu.

AnensuiiHuiA po3ris] crnpaBu OyB MPU3HAYEHUN CYJIOM MEpIIOi 1HCTAHIII Ha
06.06.2014 poky, ane OyB mepeHeceHU Bxke anessuiiHuM cyaom Ha 08.08.2014
POKYy y 3B’s3Ky 3 TmpoBefeHHsIM 30poriHmmu CunamMu YKpaiHM Ha TepUTOPIi
Jlyrancekoi 0051acTI aHTUTEPOPUCTUYHOI OTMepallii Ta HEMOXJIUBICTIO JIOCTABUTU
KOHBOEM oOBuHYBaueHoro Xieobik O.1. mo anensiiitnoro cynay.

VY 3B’M3Ky 3 TPOBEACHHSIM aHTUTEPPUCTHYHOI oOmeparii  Ha TepuTopii
Mm.JIyranceka y cepnni 2014 poky , cynal anensiuifHOrO Cyay BHMYILIEHI Oyiu
3QJIMIIUTH CBOi poOoOYl MICHA , TaK SK HEMOXXJIMBO OyJIO BHUKOHYBAaTH HAJICKHUM
YMHOM CBOi oBHOBakeHHs. He mpaitoBaB [HTepHeT 3B'130K, He OyJO CBiTJIa, BOJIH,
MOOUTHHHI 3B'I30K, KOHBOIHA cy>k0a 3 TpaBHs micsist 2014 poky Oyna mo36aBieHa
MOKJIMBOCTI JTOCTABJIATH JO CyAy OOBHHYBAYCHHX JUISl PO3TISAY iX amessIiiHuX

CKapr.
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Posrnsn KPUMIHQJIBHUX  TPOBAKEHb 3@  aleJsAIifHUMH  CKapramu
HEOJIHOPAa30BO BIJIKJIAJABCS, JOKHM  30BCIM  CTaJ0 HEOE3MEeYHO ISl JKUTTA
3HAXOJIUTHCS Y MPUMIIICHHT AnensiiiHoro cyay Jlyrancekoi o0acTi.

Hampotu npuminieHHs Anensuiinoro cyny mno Byl  KoItoOuHCHKOI
3HAaXOJWJIOCSA TMPUMIIIEHH poKyparypu Jlyrancekoi o0macTi, sike OyJI0 3aXOIIeHO
00HOBUKaMU , Ta Bl HHOTO MOCTIMHO BHUXOIWIM 030pO€HI Yy KaMy(QIspKHIN Gopmi
JIIOJTH, SIK1 HAMPaBIISTM KOJKHOTO PaHKY Ha CyJiB 30poro. byno myxe ctpamrHo.

Cynni , sKu Majal MOXKJIMBICTb, MAacOBO Opaj BiAMyCTI, 00 OyTH psIoM 3i
CBOIMU PIIHUMHM Ta ONM3bKUMH. Y el mepiog Oynu macmTaOHI — 30poiHI
3aXOIUICHHsI MPUMIIIECHb OpraHi3alliii, ycTaHOB, JyHAJIX BUOYXH IO BCIM palioHaM M.
Jlyranceky, OyJv BKe MOTEPIIUIN Ta 3aruoi.

[Mpumimennss  AnensmiiiHoro cyny Jlyrancekoi obnacti 3anumuiocs 0e3
OXOpOHH.

Tomi Oyno He 3po3yMmiio, SIK JIOBrO OyJe MPOXOJUTH AHTUTEPOPUCTHUYHA
oreparis, aje BOHA , IK MM 0a4UMO, 3aTATHYJIAcsl BXKeE OUIBII HIK HA 2 POKH.

OO6BuHyBaueHi, skl 3Haxonuiucs mija Baptoto y CI30 m.CrapobisnbehbKy, Ta
paxyBalucs 3a amleNALiMHUM CYJOM, CTalM 3apyYHUKaMU BITYM3HSHOI CYJOBO -
IIPaBOBOI CUCTEMH, A1F0YOI0 3aKOHO/IaBCTBA.

KpumiHaiibHl TIpOBa/KEHHSI 32 OOBMHYBAaUEHHSM LIMM  OCIO 3aUMIIWIHCS Y
npuMillieHH1  Anessiiinoro cyny Jlyrancekoi o61acti y M. JIyrauceky, npo 1o 0ys
noBigOMIIEHH Takoxk XieOik O.l., skuil HanoJssAraB po3ryisiHYTH WOTO amnessiiiiHy
CKapry, Ta 3MIHUTH HOMYy 3anoODKHUN 3axiJ 3 TPUMaHHS MijJ BapTOK Ha I1HIIY -
ocobucte 3000B’s3aHHS, TaK SK BiH BBa)KaB, IO SKIIO HE Ma€ CIpaBH, TO HE Mae
O0OBHHYBAU€HHSI, Y 3B 3Ky 3 YUM 3pPOOMB BHCHOBOK, 1110 BIH HE3aKOHHO YTPUMYEThHCS
1] BapTOIO.

Bupox He BCTynUB y 3aKOHHY CHUJTy Y 3B’SI3KYy 3 THUM, IO PO3IJIsA] aneysuiiHol
CKapru OOBMHYBAUY€HOIO HE BIAOYBCS 3 NMPUYMUH, SKI HE 3aliekaTh BiJ CYyHAJIB
anessiiftHoro cyny.

OOBuUHYBaYeHU HEOJHOPA30BO 3BEpPTABCS 3 3asiBOI0 MPO  BIJHOBJICHHS
BTPAUYE€HOT0 KPUMIHAIBHOIO MPOBAIKEHHS 10 JIMCHMYaHCBKOTO MICHKOTO CYAIY
Jlyrancekoi oOmnacTi, SK 10 Cyady, IMIACYAHICTH SKoro Oyna BHU3HAYEHA
Posnopsymxennsim 'onoBu BCCY « IIpo Bu3HAaueHHS TEpUTOPIaIbHOI MiJACYIHOCTI
cupa» Big 02.09.2014 poky 3amicTh AUEBCHKOrO MichbKoro cyny Jlyrancekoi
00J1acTi, IKUWA 3aJIMIIMBCA Ha THMYACOBO OKYIIOBaHO1 TepuTopii Jlyrancbkoi o0nacTi.

KoxHoro pazy #oMmy y cyal BIAMOBISUIM Yy BIJHOBJIEHHI KPUMIHAJIbHOTO
MPOBAKCHHS , TaK K TMPOKYPOPH, SAKI TPUWMAIN y4acTh y CYAOBHX 3acCilaHHSX,
BBaYKaJIM, 10 HOTO HEMOXKJIMBO BIHOBUTH.

OOBuHYBaueHU 3BEpTaBCS 10 YTNOBHOBakeHOi BepxoBHoi Pamu Ykpainum 3

npaB moauan  JIyTkoBchKkoi B.B. 3 mpoxaHHsSM BUPIMIATHA HOTO MUTaHHS, ajieé HOMY
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TaM TPOMOHYBAJIM CKApXKUTHCS Ha OE3ISUIbHICTh MPOKYPOPIB y BCTAHOBICHOMY
3aKOHOM TMOPSIKY, ad0 OCKap)KyBaTH  BIAIOBIJI amessiiiHoro cyay JlyraHcbkoi
o0J1acTi y HOpsAKY aAMIHICTPATUBHOTO CYJOUYUHCTBA.

Kpim Toro, fiomy Bkazanu Ha Te, 1o y Bepxosuiii Pami Ykpainu 21.05.2015
poky 3a Ne 2930 3apeecTpoBaHO TPOEKT 3akoHY YKpaiHu « IIpo BHeCeHHs 3MiH 10
JESKUX 3aKOHOJABYMX aKTIiB YKpaiHW IIOJ0 TMOCHJIAHHS 3aXUCTy MpaB JIIOJAUHHA Y
KPUMIHATBHOMY CYZAOUYUHCTBI» , AKUM TepeadayaeTbcs BHECTH BIAMOBIIHI 3MIHU 10
crareir 526 KIIK Vkpainu Ta c1.531 KIIK VYkpainu, 110 crocyeThest miACyaHOCTI
3asiBU MPO BIJHOBJICHHS BTPAYCHUX MaTepialliB KpPUMIHAJIBHOTO MPOBAKEHHS, Ta
CyJIOBOTO PpIIlIEHHS MPO BiJHOBJEHHA MaTepialdiB BTPAYCHOTO KPHUMIHAJIBLHOIO
IPOBAJIKEHHSI.

O3HAOMHBIIKCH 3 3MICTOM Ta PyXOM JIaHOTO 3aKOHOIPOCKTY, CJIiJ] 3a3HAYUTH,
110 BIH OYyB pO3/IaHUil HAPOJHUM JieryTaTtam it o3HaiomieHHs 25.05.2015 poky ,
BKJIIOUeHU 110 mopsaky neHHoro 03.02.2016 poky , ane ime He po3IIsiAaBCs Y
MapJIAMEHTI.

Jlo peun, UM 3aKOHOTPOEKTOM TepeadaueHi 3MiHM J10 a03ally APyroro 4acTUHi
TpeThoi cTaTTi 1 3akony Ykpainu « IIpo 3aificHeHHs mpaBoCy sl Ta KPUMIHAIBHOTO
MPOBA/PKEHHS Yy 3B’A3KY 3 IMPOBEACHHSIM AaHTUTEPOPUCTUYHOI ONepaiii»  Bia
12.08.2014 poky , y SIKOMY TOBOPHUTBHCS MPO Take: « Y pas3l HEMOMKIMBOCTI Nepeaadi
MarepiaiiB CIIpaBU BIAMOBIIHO JO BCTAaHOBJIEHOI 3TIHO 3 LUM 3aKOHOM
MIJICYTHOCTI BYMHEHHS HEOOXIAHUX TpOIECyalbHUX JiA 3IIACHIOETHCS 34
JOKYMEHTaMH 1 MaTepiaJlaMH, TOJJaHUMH YIaCHUKAMH CyJI0BOTO TPOIIECY, 32 YMOBH,
0 TakKl JOKYMEHTH 1 MaTepiali € JOCTaTHIMH JJIS yXBaJEHHS BIAMOBIIHOTO
CYJIOBOTO PIIIICHHS.

3MIHU CTOCYIOTHCS BUJIyYEHHS 3 BUIIIE3a3HAUYCHOI HOPMHU 3aKOHY YKpaiHU Y
3a3HauYCHOMY a03alli, YacTHHI, CTAaTTI CJIIB « 3a yMOBH, IO TaKl JOKYMEHTH 1
MaTepialid € JOCTATHIMHU JIJIs1 YXBaJICHHS BIAMOBITHOTO CYJOBOTO PIIIICHHS.

3minu 10 Buie3azHaueHi Hopmu KIIK VkpaiHu TakoXX 10 1IbOTO 4Hacy He
BHECEHI. YXBajlaMu amnensiiiinoro cyny Jlyrancekoi obnacti  Big 15.01.2016 poky
ta Bim 21.01.2016 poky Oyio BiAIMOBIICHO y BIAKPUTTI anesIIHHOTO MTPOBAKEHHS
Ha CKapry oOOBMHYBaue€HOro Ha yxBaimy chiggoro cyaai CrtapoOiabChKOro
parionHoro cyay Jlyrancekoi o0JacTi Mpo BiIMOBY Y 3aJ0BOJICHHI HOTO 3asBH PO
3MiHy 3amo0ixHoro 3axomy Big 07.12.2015 poky Ha miacTaBi TOro, IO yXBaja HE
M1JIJIATa€ OCKAPIKEHHIO 32 3aKOHOM.

OOG6BuHYBaYeHUH , HE 3BAXKAIOUM HA T€, 110 YXBaJla aleJSIIAHOTO CYy MiJisrae
KacamiifHOMy OCKapXCHHIO, HE CKOPHCTAaBCS CBOIM IPaBOM, Ta CIPSIMYBaB CBOIO
CKapry 70 €BpOIMENCHKOTO Cy1y 3 TIPaB JIOAUHHU.

€CII npuifHsB #OTO CKapry A0 PO3IJIANY Ta BU3HAB il SIK MPIOPUTETHY.
ITix gac migroroBku Bianosiaei Ha noctaBiaeHi €CIIJI  nmuranHa nepen Ypsaom
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VYkpainu, Oyno 3’sicoBano, mo 16.03.2016 poxky Xne6ik O.I. OyB 3BUIbHEHUN
JIucnyaHChbKUM MICBKHM cyzioM JlyraHchkoi o0JjiacTi 3 MiJg —BapTH Ha MiJICTaBl 4.5
ct.72 KK VYkpainu , ToOTO cCyx 3apaxyBaB oMy CTpOK MepeOyBaHHS HOTO i
BapTOIO Y MEpioj] MOMEPEIHHOTO YB SI3HEHHS SIK OJMH 3a 2 JIHi, 3 IKOr0 BOAYaeThes,
mo oOBuHYBaueHUH 3HaxoauBcs mia Baptoio 3 01.05.2010 poky Ta ctraHoM Ha
16.03.2016 poxy BinOyB mokapaHHs y BHI mo30aBiieHHs Bojii Oubm 11 pokis.

Takum ynHOM, OOBHHYBaueHHl OyB 3BUIPHEHHH 3 Mij -BapTH Ha MiACTaBi 1.3
[IpukinneBux monoxeHb 3akoHy Ykpainu Bifg 26.11.2015 poky « Ilpo BHeceHHs
3MiHM 710 KpuMiHaneHOTO KOAEKCY VYKpaiHU WIOA0 YAOCKOHAJICHHS  MOPSJIIKY
3apaxyBaHHS CYJIOM CTPOKY MOINEpPETHBOTO YB’SI3HEHHA Yy CTPOK MOKapaHHS», TaK
3BaHOro «3akoHy CaBueHko H.»

Ypsaay Ykpainu 3 oriisay Ha 3a3Ha4ueHl OOCTaBUHU CIIPABU Ta CKAPTH 3asiBHUKA
€BponechrKkUM Cy1oM OyJIM MOCTaBJIEHI TaKl MTUTAHHS:

1)U mae wmicue nopymeHHs OyHkTy 1 crarti 5 KonBeHuii 3 orisgy Ha
TPUMaHHS 3asBHMKA ITi/] BAPTOIO 3a OOCTaBUH, KOJIM BIAMOBITHO A0 MOTO TBEPIKEHb,
B1JICYTH1 IEPCTIIEKTUBU PO3TIISALY MOTO anessiifHoi cKkapru?

2) Uu € y po3nopskeHH1 3asiBHUKA e(eKTHBHE Ta 3abe3nedyeHe MpaBOBOIO
CaHKIII€I0 MPaBO Ha BIAUIKOAYBAHHS 32 TPUMAaHHsS WOTrO TiJ BapTol, SKe, 3a
TBEp/UKEHHSIM 3asBHUKA, € B MOpymieHHd NyHKTy 1 c1.5 KoHBeHwmii, gk 1€
BUMAraeThcs MyHKToM 5 ¢1.5 KoHBeHinii?

3) Yu mae micue nopyuieHHs nyHKTY | c¢r.6 KoHBeHIii 3 oriisny Ha TpuUBalLy
HEMOXKJIUBICTh 3[1MCHUTH PO3IJIs anessiiiHOl CKapru 3asBHUKA, BPaXOBYIOUH, IO
HalllOHAJPHUMHU OpraHamMu  He Oyyio 3po0JeHO  Ta MNPUNUHATO BIAMOBIIHOTO
3aKOHOJIABCTBA, sike O 3a0e3IeuyBayio pO3rJIs/l CIIpaB y CUTYaIlli, B SIKii 3HAXOUTHCSA
3asIBHUK?

4)Uu Moxe 3asBHUK CKap>KUTHUCh HA MOPYIIEHHS MyHKTY 1 crarTti 6 KonBeHiii,
BpaxoBYyIOUH, 0 YKpaiHa BUKopucTala nependadeHe nmyHkToM | c1.15 KonseHiii
MpaBo Ha BIJICTYH BiJl 3000B’s13aHb I0JJ0 OKPEMHX HACENEHUX MYHKTIB JJoHEnbKOi Ta
JIyrancekoi obsacteit?

5) Uu HazailieHuid 3asBHUK MPABOM Ha OCKApPI)KEHHs, TapaHTOBAaHUM 1.1 cTaTTi 2
[Iporokony Ne 7 no KonBeHIii, BpaxoBylourd TPUBAIy HEMOXKIIUBICTh PO3TISHYTH
Horo amensiio Ha Te, IO HAIIOHATPHUMH OpraHaMu He OyJIo po3poOJIeHO Ta
MPUIHATO BIAMOBITHOTO 3aKOHOJIABCTBA, Sike O 3a0e3neuyBajio pO3MIISA CHpPaB Y
CUTYyaIlli, B sIKii 3HaXOAUTHCS 3asIBHUK?

BignoBizaroun Ha 1€ 3amUTaHHS,  CJiJI 3BEpHYTH  yBary Ha Te, IO
0OBUMHYBauC€HUM OYB 3aCy/KEHHUU KOMIIETEHTHUM CYJOM JO IMOKapaHHS y BHIJISII
11030aBJICHHS BOJII CTPOKOM JI0 8 POKIB 9 MicAIiB. 3 TaKuX IMJICTaB BiH 3HAXOIUBCS
7 BapToro, OyB mo30aBieHU CBOOOIM BIAMOBITHO 10 MPOIEAYPH, BCTAHOBJICHOI

3aKOHOM.
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3 takux oOcTaBUH He BOauaeThcsi 3 OOKy AepxaBu mopymeHb 4.l cT.5
KongeHniiii, To6TO npaBa Ha ¢cBOOOAY Ha 0COOMCTY HenoTOopKaHHICTh. 1[0 cToCcyeThes
nopymieHb cT.6 Konseniii ( « IlpaBo Ha crpaBemiMBuil Cya») , BIJAMOBIIHO SKOi
KOXXEH Ma€ MpaBO Ha CIPaBEJIMBUI 1 MyOIIYHUM pPO3TIIAl HOro crpaBu yNpoAOBK
PO3YMHOTO CTPOKY HE3aJIe’KHUM 1 O€3CTOPOHHIM CYZOM , BCTAHOBJICHUM 3aKOHOM,
SKUW BCTAaHOBUTH OOTPYHTOBAHICTh OYyIb-IKOTO BHCYHYTOTO TMPOTH HBOTO
KPUMIHAIBHOTO OOBMHYBAuU€HHS, TO HASBHICTH a0O0 BIACYTHICTh IMX MOPYIIEHb
NEePEeBIPAETHCA CYJIOM amemsiiHol a0o KacalliifHOi 1HCTaHIl y BCTAHOBJICHOMY
3aKOHOM TMOPSAKY.

[IpaBo KOKHOTO Ha OCKap>KEHHsI y KpUMIHAJIBHUX CIIpaBax MnepeadadyeHo 4.l
ct.2 [Ipotokomy Ne 7 no KonBeHiiii, 3assBHUK OyB HaJIJICHUN TaKUM MPABOM Ta BIH HE
MIT' CKOPUCTATUCS UM TPABOM Y 3B’S3Ky 3 THM, IO HOTO KpHUMiHAJIbHA CIpaBa
3aJIMIIMiIacs Ha THAMY4acoBO OKYIOBAHOI TEPUTOPII.

IIpn npomy  €BpONEHCHKMI CyI 3a3Ha4MB, 10 YKpaiHa BHUKOpPHUCTAIA
nependoadeHe myHKToM 1 c¢r.15 KoHBeHIli mpaBo Ha BiACTYH BiJl 3000B’s13aHb 111010
OKpeMHX HacelleHuX MyHKTiB JloHenbKoi Ta JIyrancbkoi o0macTeit?

3riJIHO MOJIOKEHb JaHoi ctaTTi KouBeHiii, mig yac BiifHU a0o0 1HIIOT CYyCIUIBHOT
HeOe3MeKu, sKa 3arpokKye KUTTIO Hallli, Oynb-ika Bucoka J[lorosipua CtopoHa
MOX€ BXXMBATHU 3aXO0JiB, 10 BIICTYIMAIOTh Bif ii 3000B’s13aHb 3a 1i€l0 KoHBeHIIi€O,
BUKIIIOUHO B THUX MEXax, SIKWX BUMAara€ rocTpora CTAaHOBHWIIA, 1 332 YMOBH, IO TakKi
3aX0/JM HE Cylepeyarh IHIIUM ii 3000B’I3aHHSM 3T1IHO 3 MIXKHAPOJAHUM IPABOM.

Y 43 cr.15 KoHBeHLIi TakoX roBOpUTHCA NpO Te, MO Oyap-ika Bucoka
Horoippa CTOopoHa , BUKOPHUCTOBYIOUH [[e MpaBO Ha BIJACTYN BIJl CBOIX
3000B’s13aHb, Y TOBHOMY 00cs131 iHpopMmye ['eHepanbHOTO cexperaps Pagu €Bponu
PO BXKHUTI HEIO 3aXOJM 1 MPUYMHM iX BXHUTTSA. BOHA TakoX MOBWUHHA ITOBIJIOMHUTH
['enepanbHoro cexkperaps Pamu €Bpornu mpo dYac, KoM Taki 3aXOAH TEpecTallu
3aCTOCOBYBATHCS, a MOJI0keHHsI KOHBEHIII1 3HOBY 3aCTOCOBYIOTHCSI TIOBHOIO MipOIO.

ITocranoBoro BepxoBuoi Pagu Bim 21.05.2015 poky Oyna cxBaneHa 3asiBa
BepxoBnoi Pamu VYkpainn « Ilpo Bimctyn VYkpaiHu Bl OKpeMUX 3000B’si3aHb,
BU3HAYCHUX MIDKHApOAHUM TMAKTOM TMPO TPOMAJISHCHKI 1 MOJITUYHI MpaBa Ta
KoHBeHI1i€to mpo 3aXuCT MpaB JIOJUHU 1 OCHOBOTIOIOKHHUX CBOOOI MO0 BIICTYITY
B1JI OKpeMHX 3000B’s13aHb, BUBHAYCHUX ITYHKTOM 3 ctaTTi 2, crarramu9, 12,14 Ta 17
MiKHApOIHOTO MAKTy MPO TPOMAJSIHCHKI 1 TIOJMITHYHI TTpaBa Ta ctartsimu 5,6.8 Ta 13
KonBeH11ii mpo 3axXuCT MpaB JIFOAUHU 1 OCHOBOIIOJIOKHUX CBOOO/I, HA MEPi0]l TOBHOTO
NpUNUHEHHST 30pOiHOI arpecii Pociiicekoi ®enepartiii , a came 10 MOMEHTY
BHUBEJICHHS yCiX HE3aKOHHUX 30pOMHUX (OpMyBaHb, KEPOBAHUX, KOHTPOJIbOBAHUX 1
¢dinancoBannx Pociiickkoio dDeneparli€ro, pPOCIACHKUX OKYMAIlIMHUX BIUCHK, IX
BIMCHKOBOT TEXHIKHU 3 TEPUTOPIi YKpaiHH, BITHOBJICHHS] MOBHOTO KOHTPOJIO YKpaiHU
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3a Jep>KaBHUM KOPJIOHOM YKpaiHU, BIIHOBJCHHS  KOHCTUTYLIMHOTO Jagy Ta
MOPSIIKY Ha OKYIOBaHii TepuTopii YKpaiHu.

[Ipo nany 3asBy OyB mnpoindopmoBanuii ['enepanvuuii  cekperap OOH B
yCTaHOBJIEHOMY Nopsaky. OnHak, icTopis i€l 3asBU TPOJOBKYETHCA.

Tax, 3 IlocranoBu komerii cyaniB CymoBoi mamaTd B aJAMIHICTPAaTUBHUX
cipaBax BepxoBaoro Cyny Ykpaiam Big 23.02. 2016 poky BOadaeThcs, 1m0 y 4epBHI
2015 poky 6 Oci6 ta I'pomanceke o0’ennHanHs B mopsiaky cT..171-1 Kogekcy
aaMiHicTpaTUBHOTO cynounHcTBa YKpainu ( pani -KAC) 3Beprynucs mo Bwurmioro
aJAMIHICTPaTUBHOTO Cyay YKpaiHM 3 TMO30BOM , Yy SKOMY IHIPOCHJIM BHU3HATU
He3akoHHUMU [loctanoBy BepxoBHoi Pagu Ykpainu Big 21.12.2015 poky Ne 462-
VII (mami IloctanoBa Ne 462-VIII) Tta 3asBy BepxoBuoi Pagu Ykpainu « Ilpo
BIJICTYNT YKpaiHH BiJl OKpeMuX 3000B’s13aHb, BU3HAUCHUX MDKHApOAHUM IaKTOM
PO T'POMAJSHCHKI 1 MOMITHYHI NpaBa Ta KOHBEHI[IEIO MPO 3aXUCT TMpaB JIOJUHU 1
OCHOBOITOJIOXHUX CBOOOI»(1am —3asiBa mpo BIACTYMN).

[lo3uBaul mpocwiv cyJ BHU3HATH MNPOTUBONpaBHUMHU Jii BepxoBHoi Paau
Vkpainu Ta 3000B’A3aTH BUMHMTU I€BHI Jii, a caMe: HalpaBUTH | eHepalbHOMY
cekperapto OOH Ta I'eHepanbHOMy cekperapto Panu €Bponu iHpopMmario npo
BIJIKJIMKAHHS HAIIPaBJICHOI paHilie BiAMOBIa4eM 3asBH MPO BIJCTYII.

[Ipu upomy BoHM mnocwinanmcs Ha Te, o [loctaHoBa mopymye ix mpasa,
cBOOOIM Ta 1HTEpecH, nependayeHi MIDKHApOJHUM NAKTOM MNP0 IPOMAISHCHKI 1
nomiTH4YHI npaBa Ta KoHBEHLI€I0 MpO 3aXUCT MpaB JIIOJAWUHH 1 OCHOBOMOJIOKHHUX
cBOOOI» , a Takok KoHcTuTyliero VYkpaiHu, Ta 00 BIACTYN YKpaiHU  BiJ
MDKHApOJHUX 3000B’s3aHb CYNEpEeYUTh YTOMlI MPO acoliaiiio Mix YKpaiHow, 3
OJIHI€I0 CTOpOHU, Ta €BporelicbkuM Coro30M, €BPONEUCHKUM CITIBTOBAPUCTBOM 3
aTOMHOI €Heprii 1 IXHIMHU Jep’kaBaMu —4JIEHaMH, 3 1HIIO1 CTOpoHH, Aky 16.09.2014
poxy BepxoBna Pana VYkpainm Tta €Bponeiicekuii [lapaaMeHT CHHXpPOHHO
paTudiKyBaJH.

Bummii agMminictpatuBHui cya  Ykpainu yxBajoro Big 30.06.2015 poky
BI/IMOBHB Y BIJIKPUTTI MPOBA/KEHHS Yy CIPaBl, MOTUBYIOUH CBO€ PIIIEHHS THUM, IO
32 3MICTOM TO30BY HAETHhCS MPO HEKOHCTUTYIIIHHICTH OcKapxyBaHoi I[loctaHoBu ,
OIIIHKY SIKOi yrnoBHOBaXkeHui Hajnatu Konctutymiitnuit Cya Ykpainu.

He moromxkyrounce 13 yxBamowo , Ocobu Ta I'pomaaceke o00’eqHaHHS
3BEpHYJIHUCS 3 3asBor0 mpo ii mepernsan BepxoBuumm Cymom YkpaiHu 3 MiJCTaBH,
BcTaHoBJIeHOT MyHKTOM 4 4.1 ¢1.237 KAC, B sikiii pocATh CKacyBaTH 3a3HadyeHY
yXBaJly Ta NPUUHITH HOBE CYJOBE PILLIEHHS 10 CYTI T030BY.

Komneris cynnie CynoBoi majatu B aaMIHICTpaTUBHHUX ClpaBaXx BepxoBHOIO
Cyny VYkpaiHM 3al0BOJIbBHWIA 3asBy YacTKOBO, MOCIABLIIMCh HAa T€, L0 yXBaJja
Bumoro aaminictpatuBHoro cyny Ykpainu Big 30.06.2015 poky npo BiAMOBY y
BIIKDUTTI TIPOBAJKEHHS Yy CIpPaBi € HEOOTPYHTOBAHOKO Ta HEIMOBHOIO. BHCHOBOK
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CyIy, IIIO 3a 3MICTOM IO30BY IO3UBadl MPOCATh HaAaTH oiiHKy [loctanoBu Ne 462-
VII Ta 3asBu npo BiAcTynmn Ha ix BianmoBiaHICTh KoHcTuTymii VYkpainu e
nepeayacHUM.

Koneris cyanie CynoBoi manaTd B aAMIHICTpaTUBHUX crpaBax BepxoBHOro
Cyny Ykpainu ckacyBajia yXBajdy BHIOTO aaMiHICTpAaTUBHOTO CyAy YKpaiHHU Bij
30.06.2015 poxy, Ta HampaBuja MO30BHY 3asBy JO TOTO X CyAy AJsl BUPIIICHHS
NUTaHHS TPO BIAKPUTTSA NPOBAKEHHS B AAMIHICTPATUBHOI CIpaBl Ta PO3TISAY
CHpaBH MO CyTi. SIke pimeHHs npuitMe €BpONeHCchKUi Cy 3 MpaB JIOJUHHU Y CIIpaBi
« Xnebik npoTu YKpaiHu» MoOauYuMO 3 4aCOM.

VY Crpareriunomy Ilnany gissibHOCTI YTmoBHOBaxkeHoro BepxoBHoi Paau
VYkpainu 3 npaB moauau Ha 2016-2017 poku 3a3HaU€HO, 110 Y 3B’ SI3KY 3 MOJIISIMHU , 110
ckjanucs B YKpaiHi uepe3 30BHIIHIO arpeciio Pociiicekoi deneparlii, B ymoBax
MOTIPUIEHHSI EKOHOMIYHOI CUTYaIlil B Iep>KaBl , 10 YTTOBHOBaXEHOIO 3 MIPaB JIIOIUHU
II0JICHHO HAJAXOAWThH 1H(OpMallisl Mpo HEHaJeXHE MOBOKEHHSA 3 0cobamu, sKi
nepeOyBaroTh IMijJ KOHTPOJIEM JI€p>KaBH, MOPYIICHHS MpaBa Ha CBOOOAY 1 0COOUCTY
HEJIOTOPKAHHICTh Ta MpaBa Ha CIPaBEUIMBUIN CY, SIKI TIPOSIBISIIOTHCSA Y YUCICHHUX
MOPYILIEHHSX MPOLIECyaIbHUX MpaB 0ciO.

VY gxocTi crnabKuX CTOPIHOK CTaHy JOTPUMAaHHS MpaB JIIOJAUHU B YKpaiHi
3a3HAYAIOTHhCA TAKOXK HEAOJIKM YMHHOTO 3aKOHOJABCTBA ( 3aKOHY MIPO 3BEPHEHHS
IpPOMaJIsiH, MPOLECYAbHUX KOJIEKCIB). Y SKOCTI ICHYIOUMX 3arajlbHHX 3arpo3 Ha
CTaH TOTPUMAaHHS MpaB JIOANHU B YKpaiHi BKa3ye€TbCsl BIUIMB TUMYAcOBOI OKYTIAIlii
Ta 30pONHOr0 KOH(IIKTY Ha CUTYyallllo 13 3a0€3MEUCHHSIM TMpaB JIOJUHM, & TaKOXK
3pOCTaHHsl PIBHA arpecii B CyCHUIBCTBI Ta MPABOBOTO HITUII3MYy, 301IbIICHHS
MOPYIIEHb TPAB JIFOJUHU Ta JETPAJaIlito OpraHiB BIAJIH.

VYV 3B’M3Ky 3 u4MM, OOIPDYHTOBAaHUM € TIOCUJIAHHS  3BUYAHOIO IOpHUCTA
IPOMAJICHKOI MPUHUMaIbHOT YKpaiHCbkoi ['€MbCIHCHKOI CHUIKK 3 TpaB JIIOAWHHU Y
XKuromupi bormana bonpmapenko Ha Te, mo» aHekcis Kpumy Ta BilicbKOBUIA
KOH(DIKT Ha JloHOAacl MOXYTh BUKJIMKATH BEJIUKY KUIBKICTh CKapr TpPOMAaJsH 0
€BpoONeENchHKOro cyy 3 NpaB JIOAUHUA. AJDKE L1 TEPUTOPIT , MONPU 3arapOHUIIbKI Al
P®, 3anumaroTecst 32 YKpaiHOIO, siKka BIANOBIJaIbHA HAa MIXHApOJHOMY pPiBHI  3a
MOpyIIeHHs rapaHToBaHnX KOHBEHIII€l0 TTpaB JIOIUHU. | ceper HUX 3 SBJIATHCS Taki,
[0 BUMAaratuMmyTh caTucdakiiii, siki y pasi nporpairy cipasu y €CIIJI noBenerbes
BUIUIAYYBATH 13 JEPKOIOKETy YKpaiHu, TOOTO 3 KHUIIIEHb KOXKHOTO YKpaiHis. Y
yoMy Oyae uuMMaia MpPOBUHA NEPKaBHUX OPraHiB BJaad, IO HE BXHJIA BYACHO
BIJIMTOBIIHUX 3aXO1BY.

[ToBepratounuch 10 TEMH CBO€EI BIJNOBIAI, X04Yy 3a3HAYUTH , IO JJIS
3MEHILIEHHS KUIBKOCTI CKapr rpoMajsH YKpaiHu [0 €BpoOmenchKkoro cyay 3 Mpas
JIOAVMHU KOHCTaTamisi (akTiB MOPYIICHHS MpaB JIOJUHU , Y TOMY YUCII Tif 4ac

JIOCYZIOBOTO PO3CIIiTyBaHHS, CYJOBOTO PO3TISAY KPUMIHATBHUX MPOBAKEHb HA BCIX
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pIBHSIX, HE BHpIIIye MpoOJieMU , a BUMArae BiJ BCIX OpraHiB Jep>KaBHOI BIajy,
30KpeMa BiJi 3aKOHO/IABYOi BJIAJN , OUIbII €(pEKTUBHOTO, ONEPATUBHOTO pearyBaHHs
[UIIXOM BHECEHHS 3MiH Y BITUU3HSIHE 3aKOHOJIaBCTBO.

Axmio He OynyTh BHECEHI1 BUAMOBIIHI 3MIHM, Cy[a1 YKpaiHM Ha TEPUTOPIAX
JIyrancbkoi o0macTi, sika MIAKOHTPOJIbHA AepXaBHOI Biagl YKpaiHH, BHUMYIIEHI
OynyTh TIpM BHHECECHHI CYIOBHUX PIIICHh IMOCUJIATHCS TIIBKA HA  IOJIOKEHHS
KoHBeHIii mpo 3axucT mpaB JIOAWHU 1 OCHOBOMOJOXXHHX CB000a, KoHcTHTyIIii
VYkpainu, BpaxoByBaTH MPAaKTUKy €BpPOMEMCHKOro CyAy 3 MpaB JIIOJWHU, MHHAIOUI
KIIK Ta iHmi 3akoHu YKpaiHu, SKi ,Ha ’Kajb, BICTAlOTh BiJI BUMOI' Cy4acHOCTI.
P03BUTOK BITYM3HSIHOIO 3aKOHOJIABCTBA €, ajie BiH HE Ja€ ePEeKTUBHUX pPE3yJIbTaTIB,
HE BPaxOBY€ CHTYallil0, Y SIKOT OMUHWIKCS TPOMAASHU YKpaiHU, MPOKUBAIOYU Ta
MpaIfodn Ha TepuTopii Jlyrancekoi 06acTi, HacaMIiepe Ti, SKi 3apa3 3HAXOAAThCS
1]l BapTOl0, a00 yTPUMYIOTHCS y MICIHSIX MO30aBJICHHSI BOJI IMijJ 4ac BUKOHAHHS
BUPOKIB MicleBUX cyaiB JlyraHcbkoi o0macti, Ta MaloTh MPaBO HAa YMOBHO-
JOCTPOKOBE 3BUILHEHHS, HA 3BUILHEHHS 32 BIJOYTTSAM [MOKAPAHHS MMOBHICTIO TA 1HIIIL.

3 IMX MUTaHb BXKE CKJIAIA€ThCS HEOJHAKOBA CyJOBa MPAKTHKA, 3 SIKOIO HE
MOTO/KYIOTHCSI TIPOKYPOPH, TPOIECYaNIbHI KEPIBHUKM KPUMIHAJIBHUX MPOBAIKEHbD,
nocwiarourch Ha Hopmu KIIK Tta iHmN 3akoHu YKpaiHu, po3ymiloyu ,II0 € 1HIIA
npakThKa €BPOMENCHKOro Cyay 3 MpaB JIOAUMHH, HA SKY MOCHIAIOTHCS Y CYJOBHX
pimeHHsx cyanal Jlyrancekoi o0nacti, ane BOHM  SIK CTOpOHA OOBMHYBAaYE€HHS Y
CYyZIOBOMY TIpOILIECi, HE 3aBXKIU JOTPUMYIOTHCS BHUMOT MOJIOKeHb KoHBEHII mpo
3aXMCT MpaB JIOJUHU 1 OCHOBOIIOJOKHHUX CBOOOJI, HE MOXYTh 00 €KTHBHO Ta
BCEOIYHO BpaxoByBaTH (PakTU4YHI OOCTAaBUHU TIO CTIPABI.

3po3ymijio OfHE — BKa3aHa CHUTyallisl nmoTpedye 3MiHW, JIJisi YOro BHIIUMH
CYyJIOBUMH IHCTaHIISIMH YKpaiHu HEOOXIJHO BXK€ 3pOOUTHU BIJMOBIJHI MPaBOBI
MO3UIIIi , SIKI CTaHyTh BIAMOBIIHUMHU Opl€EHTUpaMH Uit cyAaiB JIyrancbkoi oGnacri,
AK1 IPALIOI0Th B 0COOJMBUX HE3BUYANHUX YMOBAX.

Jlimepamypa:

1.Koncrurytis Ykpainu Big 28.06.1996p 31 3MiHamu.

2.KoHBeHIliS TPO 3axXUCT TMpaB JIOJUHU 1 OCHOBOIOJOXKHUX CBOOOA 3
MOTPaBKaMH, BHECEHUMH BIJMOBITHO 10 TonoxkeHb [IportokoniB Ne Nell Ta 14, 3
npotokosiamu NeNe 1,4,6,7,12 ta 13.

3.Crpareriunuii [lnan aisneHOCTI YHoBHOBaxkeHOro BepxoBHoi Pagu Ykpainu 3
npaB moauHu Ha 2016-2017 poku.

4.IToctanoBa BepxoBHoi Pagu Ykpainu « [Ipo 3asaBy BepxoBHoi Pagu Ykpainu
« IIpo Bimctyn Ykpainu BiJi OKpeMHX 3000B’si3aHb, BU3HAYCHUX MIKXHAPOIHUM
MaKTOM TIPO TPOMAJSHCHKI 1 TOMITHYHI TIpaBa Ta KOHBEHII€I0 MPO 3aXHUCT MpaB
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JIOAMHH 1 OCHOBOMOJOKHUX ¢BOOOM» Binm 21.05.2015 poky Ne 462-YVII.(BigzomocrTi
Bepxosnoi Pagu (BBP), 2015, Ne 29, ¢1.267).

5.IlocranoBa Komerii cyanie CynoBoi mMmajatd B aJMIHICTPAaTUBHUX CIIpaBa
Bepxosnoro Cyay Ykpainu Bix 23.02.2016 poky 3a nozoBom OCOBU-1,0COBU-
2,0COBbH1-3,0COBN-4,0COBU-5,0COBU-6, I'pomaacekoro 00’ €aHAHHS hio)
BepxoBHoi Pagm VYkpainu mpo BU3HAHHS HE3aKOHHUMH TIOCTaHOBHA 1 3asBH ,
BU3HAHHSA [I1i IPOTUIPABHUMU Ta 3000B’sI3aHHSI BYUMHUTH TIEBHI i1 .

6.TynskoB B.O. « KpuminanbHe mpaBo CbOTOJEHHS: PEHECAHC MOJENI CTajJoro
pO3BUTKY» . BicHuk Acomiaiii kpuMiHaibHOTO MpaBa Ykpainu, 2014,Ne 2(3), VJIK
343,2.

7. Kamuuckuit  A.D. «Pabota ¢ yrojaoBHbIM TMpaBOM B  CTPYKTYype
MPO(eCCUOHATTEHON IOPUANYECKON MeATeIbHOCTH ( DJIEKTpOHHBIA pecypc). A.D.
XKamuuackuit / IIpao.-2008-Ne 1-C.108-120/.

8.CnpaBa « XneOik npotu YKpainm» y €BponeicbkomMy CyAl 3 IpaB JIOAUHU BiJl
06 TpaBHsa 2016 p. Ne 3923/12.0.1/32-16.

Tiwomiwonnuxk Bikmopia,

cmyoenmxa epynu fO13-122

ropuouurozo ¢axyrememy CHY im. B. Jlans,

Komoea JI.B.,

K.10.H., Ooyenm Kagheopu npasoznascmea CHY im. B. Jlans

EBTAHA3IA: 1YXOBHI, MOPAJIBHI TA ITPABOBI CKJIAJTIOBI

[IpaBo Ha >xuTTS, 3aKpituIoeThess y cr. 27 Konctutymii YkpaiHu, B sKiid
3a3HayeHo: «KoXkHa JIIoiMHa Ma€e HEB1JI'€MHE MPaBO Ha XUTTs». B Ykpaini Oyap-aka
¢dopma eBTaHazii € 3a00poHeHOI0. 3aK0H YKpainu «lIpo 0XOpoHy 310pOB’s» TaKoXK
MIATBEPAKYE BUIIE3rajaHe NpaBo JHOJUHH, 3aKPIILTIOI0YH B ITyHKTI 2 CT. 52

3a00pOHY NAaCHMBHOI €BTaHa3ii, a 1. 3 ¢T. 52 3a00poHsi€ 1 aKTUBHY €BTaHA3110, /¢
3a3HAYAETHCH, 110 MEIUYHUM IPaIliBHUKAM «3a00pPOHSIETHCS 3A1MCHEHHS eBTaHa3li —
HAaBMHUCHOTO MPUCKOPEHHS cMepTi a00 YMEpPTBIHHS HEBHJIIKOBHO XBOPOTO 3 METOIO
MIPUNIMHEHHS MOTO CTPaXXAaHb).

[TinrpyHTsM B IOCTITKEHHI SIBUINA €BTaHa31i cTaiau mpati: A. IBanHtomikina, b.
KOnina, A. I'pomoga, C. bakynina, 0. JImitpieBa, O. ManinoBcbkoro, M. Marneinoi,
C. buxosoi, I'. PomanoBcekoro, A. 3unbbepra, B. Axomosa, H. bosorinoi, JI.
Kpacunpkoi, O. Kaninyc, C. Crenenka, P. Credanuyka.

AKTyanbHICTh JAHOTO JOCHIKEHHS TOJIATa€ B TOMY, IO ICHYE IUIANA Psif

MATaHb, IOB’SI3aHUX 13 MPOOJIEMOIO eBTaHa3il, BIAMOBIAI Ha sKi JOCI HE 3HAHICHO.
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CydacHi HayKOBIIl O CbOTOJHI HE MOXXYTh JIMTH 3rOAM Ta BUPILIUTH MUTAHHS: YU
MOXKE €BTaHa3id MaTh OyAb-fKe MopajibHe OOIpyHTYyBaHHs? UM 3akplILIIOBaTH 3a
JIFOJIMHOIO 11€ TIpaBo opuinuHo? Yn MOKIIMBa Jierajizallis eBTaHasii B Ykpaini? [1]

Tomy MeTor0 T€3 € BU3HAYEHHSI MOXKJIMBOCTI MPABOBOI Jierajizailiii eBTaHasii B
Ykpaini.

VY KOHCTpyIOBaHHI MPOOJIeMH €BTaHa31l MPEBATIOIOYUM € TIPABOBOM CTHIIB. Taki
MOHSATTS, K «IPaBO Ha JKUTTA», «IPABO HA CMEPTH», «IIPAaBO MAIlIEHTa», «IpaBa
JKaps» BCE aKTUBHIIIE BUKOPUCTOBYETHCS K MPUXUILHUKAMHE, TaK 1 TPOTHBHUKAMH
€BTaHasii.

TepmiH «eBTaHa3is» B MEpPeKiIaal 3 TPEIbKOI 03HAaYa€ «XOpola CMEPTh» (BiJ eV
- Xopomuii, tanatos - cmepthb). Came 3HAUYEHHS CJOBa «EBTaHa3ls» BOJIOJIE
BHYTPILIHBOIO CYNEPEWINBICTIO TSI JIIOUHU [2].

Tepmin «eBranasis» Brepuie BxuB dpencic bekon B XVI cromirri. Tepmin
«terka cMmeptb» Bukopuctanuid Konrperamiero BipoBueHHsi B «Jlekmaparii mpo
eBTaHasito» Big 5 TpaBHs 1980 poky. Tekct [leknapanii yHEMOXIUBIIOE OyAb-sKe
Cy0’€KTHBHE BHU3HAYEHHS 1 OCTATOYHO PO3’SICHIOE 3MICT €BTaHa3li: «IijJ CJIOBOM
€BTaHa3isl PO3yMIEThCS Oynb-sKa [ YM, HABMAKU, O€3MisUIbHICTH, SIKA MO CBOEMY
3MICTY 4YM HaMipy MpPHU3BEJE IO CMEPTIi, Ta MA€ 32 I[iIJIb YCYHYTH OUTb 1 CTpa)XIaHH)
[3, c.34].

Oxcdopacekuii CIOBHUK Ja€ TPU BU3HAYCHHS CJIOBA «EBTaHa3is»: mepuie -
«JIerKa 1 CHOKIHHA CMEpPTh», NPYre - «KOLITH ISl I[bOTO» 1 TPETe - «mii mo ii
3I1ACHEHHIO.

EBranaziss - 11¢ NPUNIMHEHHS XUTTS JIIOJUHU, KA CTPaX/a€ HEBUIIKOBHUM
3aXBOPIOBAHHSM, BIJTUYBAa€ HECTEPITHI CTPAXKIAHHS.

TepmiH «eBTaHa3iss» BKUBAETHCA B PI3HUX 3HAUCHHSAX: MPUCKOPEHHS CMEPTI
JOJIEH, SIK1 TIEPEKUBAIOTh BAXKKI CTPaKIIaHHS, TypOOTa MpO BMUPAIOUUX TPOMAJISH;
HaJIaHHS JIFOJUHI MOXJIMBOCTI IOMEPTH.

Ha 3axoxi Bxke TpuBanuii yac (GyHKIIOHYIOTh P13HI OpraHi3ailii, siki BACTYNAIOTh
3a y3aKOHEHHs eBTaHa3li - BcecBiTHs (enepalliss TOBapUCTB, IO 3aXUILAIOTh MPaBO
Ha TiJHY CMEPTh, «XeMJIOK cicaiiTi» (neBi3 ToBapucTBa - «rapHe KHUTTS - XOpola
CMEPThY), «Acoralis 3a npaBo nomepTu TimHo» (@panmis , Icnanis), Jlarchka
Acomiaris  10OpoBUIBHOT — eBTaHa3sii, Acoliamis MNPUXWIBHUK J0OPOBUIHLHOTO
ymeptBieHHs «Ex3iT» (Anrmis). He oqun pik Ha pi3HUX MOBaX BUXOJHUTDH KYypHa
«EBtanazisi». HallOi1bll MOCHIIOBHUM NMPUXWIBHUKOM eBTaHasii € [epex Xamdpi,
aBTop KHUTH «OcTaHHId Buxify, mo Buimma B 1991 poui. o NpuUXHIbHUKIB
€BTaHa3li TaKOoX HaJekaThb OpraHizaiii, SKi HaJalOTh JOINOMOTY B €BTaHa3ii
(manmpukman, miBeWnapchbka KiiHika Dignitas, 3acHoBaHa aaBokaToMm JIroaBirom
Minenmi) [2].
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VY Ham yac B Teopli BUAUISIIOTECA JBa BUIM €BTaHa3li: MaCMBHA €BTaHA3is
(HaBMHCHE TPUIMHEHHS MEIUKaMU MMATPUMYIOYOi Tepamii XBOpOro) i akTHUBHA
eBTaHa3isl (BBEJCHHS XBOPOMY MEIWYHHUX MpernapaTiB abo 1HIII Aii, sIKI TATHYThH 3a
co0010 MBHUIKY 1 6e30071CHY cMepTh) [4].

3a HaMipoM BOJII BUAUIAIOTH JOOpPOBUIbHY, HEAOOpPOBUIBHY Ta NPUMYCOBY
eBTaHasio [5, ¢. 152].

a) ToOpoBiJIbHA: €BTaHAa31s 3/1HCHIOETHCS CBIOMIM JIOAMHI Ha ii TPOXaHHS,

0) HemoOpoBITbHA: XBOPUH Uepe3 CBIM BAXKKUN CTaH HE MOXXE BHUCIOBHUTH
NpOXaHHS TIPO €BTaHa3ll0, TOMY TaKe IMPOXAHHS BHUCIOBIIOETHCS 3aKOHHUM
pEeACTAaBHUKOM XBOPOTO, a00 30Ira€ThCs 3 AYMKOI MEIUIMHH (MIATPYHTSAM I[HOTO
IIPOXaHHS € HIOUTO BUIIl IHTEPECU XBOPOTO);

B) MPUMYCOBA €BTaHa31s1 — yMEPTBIHHS HaIlEpeKip BOJI1 XBOPOTO, BCyNeped HOro
OaxxanHto. lleil Buj eBTaHa3ll KBaMI(IKYIOTh K 3J0YMH MPOTH JIIOJCTBA, 1 1O
MEJIUIIMHYU BIH MOK€ MAaTH TUIbKUA POpMaJIbHE BITHOIIEHHS [6].

Taky 3akOHOJaBYy TMO3MII0 MIATPUMY€E BEJIMKA KUIBKICTh BITYM3HIHUX
nocniguukiB. Tak, Hanpukian, Ha yMKy H. MaTy3oBa ta A. Maiibko eBTaHa3is

CyNepeyuTh MPUHIIUITY HEBIIUY>KYBAHOCTI MpaB JtoauHu [/, ¢.207].

Buctynaroun mnpoTm Jeramizaimiii eBTaHa3li BYEHI IMIIKPECTIOKOTh, IO il
3aKpIIUICHHS MIPU3BENE A0 PYHHYBaHHS MOpAJIbHUX Ta PENITIMHUX HOPM, a TAaKOX 10
raJIbMyBaHHS MPOLECY MOIIYKY HOBUX OUIbII €()EeKTUBHUX 3acOOIB JIIKYBAHHS Ta
CIPUSATUME HEAOOPOCOBICHOCTI Y HAJJaHHI MEIMYHOI IOTTIOMOTH.

Ane y 6araThb0X KpaiHax Jii€ 03B Ha €BTaHa3lo, a caMme y: ['omnanaii, benbrii,
[setinapii, CIITA, Himeuuuni, [3paini, Mekcui, IlIBemii, JIlrokcemOyp3i, ABcTpairii.

Hamnpuknan, 10 rpynus 2008 poky y BenukoOputanii kanan Sky News mokazas
nokymeHTanbHu QuibM «I[IpaBo Ha cmepTh?» ( "Right to Die?"), npo monuny, sika
JTOOPOBUTHHO PO3IIYYHIIACH 3 XKUTTAM. Y (iabMi Oynu 3adikcoBaH1 OCTaHHI XBHJIMHU
KUTTS JIIOJIMHY, sIKa 3a3Hajla eBTaHa3li B mBeiapebkii kiaiHim Dignitas B Lopixy -
Oyno mokazaHo, sk Kpeilr EBepr mnpuiiMae cMmepTenbHy A03y JIKIB. S59-piuHMii
OpuTaHelb CTPaXJaB HEBUJIIKOBHHM 3aXBOPIOBAHHAM HEMPOHIB TOJIOBHOTO MO3KY.
®inbM 3HATHM KaHAJCBKUM pexucepom, Bosogapem mpemii «Ockap», xoHom
3apunibki. Y BemukoOpuTanii mpodnuin OypXJiauBl AUCKYCIi 1€ O TOTO, SIK (UIbM
BuiiioB B edip. Lleit Bunagok € Ge3nperieIeHTHUM y CBITOBIH icTOpii TeneOaueHHs;
BiH BUKJIMKAB BEJTUKUN PE30HAHC, (DaKTUYHO HA MEX1 CKaHJaIy, B 0araThbox KpaiHax
€pponu. Brepmie npo eBTaHa3il0 HE TUIBKM 3arOBOPWIIM, ajie 1i TOKazald B
TeneBiziitHOMY edipi [2].

bararo 10pucCTiB BBa)XKarOTh, IO PO3MOPSKEHHS BIACHUM JKUTTSAM Y BUTIISIII
3aMoAisIHHS CMEpTI caMoMy co0l - OJlHa 3 THUX CHUTYyallill, fiKa 3HAXOJIUTHCS TM03a
MeXXaMU JIEP>KaBHO-TIPABOBOTO PETYIIOBAHHS B MPUHITHIII.
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Jlanuii BUCHOBOK OOTPYHTOBYETHCS THM, IO B JaHOMY MHTAaHHI HEMae
CyCHUIbHUX BIJIHOCHUH 1 COIlIaJIbHOI B3aeMOli, a € (akTUYHa OJHOCTOPOHHS
T0OpOBIJIbHA, a TAKOXK YCB1OMIICHA JIFOJICbKA TTOBE/IIHKA.

Hedinimis «mpaBo Ha CMEpPTh», «IIpaBO Ha CaMOTyOCTBO» cami I0 co0i
no30aBJIeH] IOPUIUYHOTO 3MICTY, SIK 1 «3a00pOHA CaMOTyOCTBa»; peamizallis Tiel uu
1HIIIOT MOJeNMl TOBEMIHKM HE MOXKEe 3a0e3ledyBaTucs MPAaBOBUMH CAHKITISIMH,
3aCTOCOBYBAaHMMHU JI0 Cy0'eKkTa MpaBa (MPUMHUCYBaHI PI3SHUMHU TPAAULISIMH Jii 3 TIJIOM
CaMOBOMBIII CTaBJICHHS O CAMOTO CY0'€KTy, OYeBHIHO, HE MalOTh). BUXOmuTh, 10 B
OyIb-SKii cUTyaIlli 370poBa JIIOAWHA Ma€ MOXKJIMBICTh MO30aBUTH ceOE KUTTA 1
HIXTO, BKJIIOYAIOUM JIepKaBy, HE BOJIOJII€ MPABOBHUMH 3aco0aMu JJisi BUKIIOUYEHHS
TAKOI'0 BapiaHTy MOBEIIHKH [8, c. 66 - 74].

[IpotuBHMKM eBTaHa3ii, 3m4aBajocs O, BUXOIATh 13 TYMaHHHX MipKYBaHb:
anenrolTh 10 MOXIIMBOCTI XBOPOIO BHAYXAaTH Ta A0 PO30LKHOCTEW, Ha iXHIA
MOTJISAM, 13 XPUCTUSHCHKOIO MOPAJLIIO. Y TOW K€ 4Yac NMPUXWILHUKAMH €BTaHa3ii €
Oararo BUAATHUX MEIUKIB, 30KkpeMma, Kpictian baphapa - nroguHa, sika NEpIIoro
3niicHuIa nepecaaky cepist; bepuap Kymiep - onuH 13 3aCHOBHUKIB MIKHApOIHOL
opranizamii «Jlikapi 0e3 KOpJIOHIB» 1 MIHICTp OXOpPOHU 3A0poB’st DpaHinii, sKUN
BHU3HAB, IO MPUCKOPIOBAB HACTAHHS CMEPTI TSHKKOTIOPAHEHUX BHACHIIOK BIHCHKOBUX
niit y B’ernami Ta JliBani [3, c.34].

[Ilogo BOpoBa/KEHHsI €BTaHa3li B YKpaiHI BapTO 3ayBa)KUTH, 110 YKPAiHCHKE
CyCHIILCTBO III€ HECKOpo Oyae ToToBe Ui il 3aKOHOAABYOTO 3aKPIIICHHS.
HeoOxigHo TakoX 3a3HAYMTH HETaTUBHI (PAKTOpW ii BOPOBAKCHHS. AJKE IS
MEJUIIMHA — II€ Y3aKOHEHa MOJKJIUBICTb YHUKHYTH TIONIYKY HOBHUX METO/IB
nmikyBaHHS. TakoX BHUKJIMKA€ XBWJIIOBAHHS MOXJIMBE 3JIOBXKHBAaHHA y I cdepu.
Takum yuHOM, TIMTAHHS €BTaHa3li Ie ¥ J0CI 3aJMIIAE€ThCS BIIKPUTUM B YKpaiHi.
€nune, MO0 HeoOX1AHO J0JaTH, Tak, L€ Te, M0 Hapasl Tpeda BUKIIOUUTH Oyab-siKe
OakaHHS JTIOJUHU 3BEPHYTHUCH JO €BTaHA3ii IUISXOM PO3BUTKY M MaKCHMaJBHOTO
BUKOPWUCTAHHA MEAWYHHUX JOCATHEHb JUIsl JIIKyBaHHS XBOpoO Ta peami3artii
CTaOUIBHUX YMOB MPOKUBAHHS.
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ropuouunutioco gaxyrememy CHY im. B. Jlans
Hayxosuii kepienux:0.10.1., npogecop Pozoecvkuii b.I.

MEXAHI3M COHLIAJIBHOI'O 3AXUCTY INPAIIIBHUKIB
MNPABOOXOPOHHUX OPTAHIB: LHIJISIXW HOT'O ONITUMI3AILIIL

AKTyanpHICTh BUOpaHOi TemMH «MexaHi3M COLIAJIbHOTO 3aXHCTY MpalliBHUKIB
MIPAaBOOXOPOHHUX OPTaHiB: IUIAXU HOTO ONMTHUMI3AIli», 00YMOBIIOETHCS TUM, IO BiJ
piBHS 100poOyTy Ta MaTepialibHO1 3a0e3MeYeHOCT] MPAIliBHUKIB MPABOOXOPOHHUX
OprasiB, iX pOJWH, BiJi BIEBHEHOCTI B iX COIIaJbHIA 3aXUIIEHOCTI 0e3mocepeaHbO
3QJICKUTh MOpAJbHUM CTaH OCTaHHIX, a SK HaCHiJIOK IbOr0 1 CYMIJIIHHE,
pe3yJbTaTUBHE BHMKOHAHHS HHUM CBOiX CIY)KO00BUX 0O0OB's3KiB. BinTak, KoM
MIPUPOTHUM Ha JTAHOMY €TaIli € BUCYHCHHS Ha IEPIINi TUTaH MUTAHHS COIIaJIbHOTO
3aXMCTy TPAIIBHUKIB MPABOOXOPOHHUX OpPraHiB B YKpaiHi, HOPMATHUBHO-TIPABOBE
3a0e3MeyeHHs 1 BIOCKOHAJIEHHSI MEXaHI3My PETyJIIOBaHHS JAaHOTO MPOILIECY.
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Takum 9MHOM, YIOCKOHAJICHHS CUCTEMHU COIIAIBHOTO 3aXHUCTY JAaHOI KaTreropii
rpoMajsiH Mae OyTH CUCTEMHMM 1 BUII3EPKAJIOBATH y CBOEMY 3MICTI BCi peanii Ta
TEHJICHIIII Cy4YacHOi COIlIaJIbHOI TIOMITHKH, OYTH TIPABOBUM OPIEHTHUPOM IS
PO3B’sI3aHHS THX YM 1HIIMX MpoOJieM, OB’ A3aHUX 13 THTErpaIliitHUMH MPOIeCaMH 10
€BpOMNEHCHKOTO CITIBTOBAPUCTBA IO TPOTIKAIOTh B YKpaiHW, CTAHOBJICHHSM B
YkpaiHi comiagbHOro JEMOKPAaTUYHOTO CYCIUTHLCTBA.

[IpaBo Ha corianbHe 3a0€3MEUYCHHS BU3HAETHCS MIXHAPOAHOIO CILIBHOTOIO SK
OJIHE 3 OCHOBOIIOJIOKHHX IpaB KOXKHOI JIIOJUHU, BOHO BKIIIOUAE MPABO HAa BHUIAJIOK
0e3po0iTTsA, XBOpPOOM, I1HBAIIHOCTI, BTpaTH TOAYyBaJIbHUKA, IIPU JOCSATHEHHI
MOXHJIOTO BIKY, TOOTO IIpH OY/b-SKii BTpaTi 3aco0IB 0 ICHYBaHHs 3 OOCTaBHH, SIKi
HE 3aJIeXKaTh BIJ JIIOJAUHH.

Baxkxko He MOroAMTUCH 13 AYMKOIO MPO T€, IO BAKJIMBOIO O3HAKOIO CTaTyCy
OyIb-SIKOi COILlaIbHOT TPyNnM B CYCHUIBCTBI € 1 MaTepiajibHE CTAaHOBHIIIE.
@diHaHCYBaHHS NPABOOXOPOHHUX OPraHiB TMOKJIMKAHE HacamIiepe]] 3a0e3MeuuTH
HaJCKHUM COLIaNbHUNA CTaTyCc iXHIX mnOpamiBHUKIB. OJHAa 3 TOJIOBHUX BUMOT
MEPCOHANTy TMPABOOXOPOHHHX OpraHiB — HaJEKHE TPOIIOBE YTPUMAHHS Ta
3a0€e3MeUeHHs IHIIMMH MaTepialbHUMU OJ1araMu.

OmgHuM 13 HampsiMiB  COINAIBHOTO 3aXMCTy MPAaIlIBHUKIB MTPAaBOOXOPOHHUX
OpraHiB € >KUTJOBe 3a0e3neueHHs. KoHcTutTyiis VYKpaiHu 3akpiluiloe MpaBo
rpOMaJisiH, SKI TOTPEeOYIOTh COLIAIBHOTO 3aXHUCTy, Ha KHUTJIO, IO HAJTAEThCS
Jep>KaBOIO0 Ta OpraHaMu MICLIEBOTO CAMOBPSAyBaHHS O€30IJIaTHO a00 3a JIOCTYIHY
JUISl HUX TUTATy BIATIOBIHO J0 3aKOHY.

Jlo comiaibHUX TapaHTId, MOB'S3aHUX 3 MPaBOM Ha COIlaJIbHE 3a0e3MeUCHHS
MpaliBHUKa MPaBOOXOPOHHUX OPraHiB, a TAKOX 3 MPABOM Ha 3aXUCT WIEHIB MOTO
ciMi MOXXHa BIJHECTH TMepeadavYeHi 3aKOHOJABCTBOM OJIHOPA30BI BUIUIATH 1
30epexeHHsT 3a CIM'€l0 3aru0joro MpalliBHMKa TpaBa Ha OJEPXKAHHS >KUTIOBOI
IUJIOIL1, 0 TOTO K Y 03a4eproBOMY MOPSIIKY, KOMIIEHCALIMH] BUILIATH.

HeoOxigHicTh JOAATKOBUX TapaHTIM COLIaJbHOI 3aXUIIEHOCTI ITUX KaTeropii
IPOMAJISH SIK MiJl Yac MPOXOJHKEHHS CIY>KOM, Tak 1 Mmicis il 3aKIHYEHHS 3yMOBJICHA
MepIII 33 BCE THM, 1110 CTy>K0a B MPaBOOXOPOHHUX OpraHax IMOB’si3aHa 3 PU3UKOM IS
KUTTS Ta 370pPOB’s, MIABUIICHUMH BHMOTaMH 10 JUCIUIUTIHH, TpodeciitHoi
MPUAATHOCTI, (axoBuX, (I3UYHUX, BOJIBOBUX Ta IHIIUX SIKOCTEH. OKpiM 1BOTO, J0
Ii€i KaTeropii MpaIiBHUKIB B OKPEMUX BUTAJKaX, K1 nepeadavenHi Koncruryirieio
VYkpainu, y 3aKOHOJaBUOMY TOPSIKY 3alpOBaPKEHO TEBHI OOMEXEHHS OKPEMHX
KOHCTUTYI[IHHUX MPaB 1 CBOOO/I.

Hopmu 3akoHOnaBCTBa, B SKMX BHM3HAYAIOTHCS OCHOBHI 3acaau (IIPUHIUIIN)
COIIAJIBHOTO 3a0€3MEeUeHHs] TPAIIBHUKIB TMPABOOXOPOHHHMX OPTaHiB, MaloTh
CUTYyaTUBHUHM, XAOTUYHUH XapakTep, dYepe3 1Mo IX TmependadyeHo B PI3HHUX

HOPMATHBHO-TIPABOBUX aKTaX SIK 3arajibHOi [ii, Tak 1 CHOeIMiaJbHOi, 30KpemMa B
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HOPMAaTUBHUX aKTax, 10 PEryJIOI0Th MPaBOBHI CTAaTyC MPaBOOXOPOHHUX OPTaHIB.
Tobto, mpUHIMNM Ta MeEXaHI3MU COLIAIBHOTO 3a0e3MeyYeHHs MpaIliBHUKIB
IPaBOOXOPOHHUX OPraHiB HEMArOTh €IHOCTI M YITKOI BUSHAYEHOCTI, BHACIIOK YOTO
MOCTa€ MUTAHHA CUCTEMAaTH3allli 3aKOHOJJaBCTBA COI1aJIbHOTO 3a0€3MeUeHHH.

Bkpaii HEoOXiIHMM y MeXax CHCTeMaTu3allii 3aKOHOAABCTBA IMPO COLIaIbHE
3a0e3MeyYeHHs] € BIOPSAKYBaHHS HOPM, IIO PETYIIOIOThH COLiajdbHE 3a0e3MeueHHs
MPAIiBHUKIB TPAaBOOXOPOHHUX OpraHiB B €IWHOMY 3aKOHI 3 0OOB’S3KOBUM
3a3HAYEHHSM NPUHLHUIIB Ta MEXaHI3My COIIAJIbHOIO 3a0e3MEUYEeHHs MpalliBHUKIB
IPaBOOXOPOHHUX OpraHiB SIK YUIBHMX 3acall, HA SIKUX IPYHTYEThCA TaKe COIllaJIbHE
3a0e3MeUeHHs.

[TincymoByrouH, MOXHa 3pOOMTH BHUCHOBKH IPO Te, 110 JJIsl peajisallii mpasa
0COOOBOTO CKJIQy MPAaBOOXOPOHHHMX OpPraHiB Ha HAJICKHUA J>KUTTEBHN PIBEHBb
HEOOXIJHO BXKWUTU 3axOMdIB 3 TMOKpAIICHHS Ta ONTUMI3alli OIUlaTh Tnpaii B
MIPAaBOOXOPOHHIA CHUCTEM1 (BCTAHOBUTH CIPABEIJIMBUNA, BIANOBIIHUN TPYJAOBUM
3aTpaTtaM pPiBE€Hb OIUIATH Mpalll, MPOBECTU PePOPMYBaHHA CTPYKTYpU TPOIIOBOIO
3a0e3MeyeHHsI IEPCOHAy IPAaBOOXOPOHHUX OPraHiB TOLLO).

OxpiM 11bOT0, JOLUUIBHO PO3POOUTH 3MIHM JI0 3aKOHOJABCTBA 3 YpPaxyBaHHSIM
JOCBIy MIDKHAPOJHMUX MPUHIUIIB Ta CTaHNIAPTIB y cdepl COIiaNbHOrO 3aXHUCTy U
MarepiaabHO-IIPABOBOTO 3a0€3ME€UYEHHsI CIIBPOOITHUKIB MPABOOXOPOHHUX OPraHiB.
AJlKe, HE3BaXAalOUW Ha BEIMKY KUIBKICTh HOPMATHBHO-TIPABOBUX aKTIB, IO
pErJIaMEeHTYIOTh MaTepiajibHe 3a0e3MeUYeHHs, HaJlaHHd MUIbI, JOMOMOIH, TypOOTy
PO MpalIBHHUKIB MPABOOXOPOHHUX OPraHiB 1 WIEHIB IXHIX CIMEW, HE MOXXHA HE
3BEPHYTH yBard Ha iX JCKJIApaTUBHICTh Ta HEOOOB'S3KOBICTh 3HAYHOI YAaCTHHHU
BUIMOBITHUX JOKyMeHTIB. KpiM TOro, BaXJIMBO CTBOPUTH JI€BHH MeEXaHI3M
COIIAIbHOTO 3a0€3Me4YeHHs] MPAaBOOXOPOHIIIB, MEepe0AUNBIIN BiJIMOBIIATLHICTE 32
HEBUKOHAHHS BCTAaHOBJICHMX HOPMATHMBHO-TIPABOBMMHM aKTaMU 3aXOJiB peaiizaiii
€KOHOMIYHMX Ta COLIaJIbHUX TMpaB CHIBPOOITHUKIB MPABOOXOPOHHUX OpraHiB
VYkpainu.
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CEKIIIA 6
YYHIBCBKA HAYKA AK IIEPE/IYMOBA IHHAMIYHOI O I1OCTYI1Y

I'POMA/TAHCBKOI'O CYCIIUIBCTBA

Kepienuk cexuii: x.10.H., 0oyenm Apcenmueea O.C.

boiiko Anzenina bopuciena
ICTOPISA - HACTABHULS XKUTTS

llepemoecu ne eepwiame icmopit, a auule
nepenucyroms ii no-ceoemy. lLle 3asadcae
NEePeMONCeHUM  8paxysamu  HOMUIKU  §
3poOUmMU NPasuUibHi 8UCHOBKU 3 81ACHO20
2opsi.

Binveenvm Illseodens

ABTOp 1UX CHiB, MaOyTh, XOTIB CKa3aTH, 110 KOJU MU YUTAEMO ICTOPIIO, TO
0a4yMMO MepeMOry MpaBUTENIB, HAPO/IB, aje LI NEePEMOrH JHUIIE NEPENUCYIOTh Hallle
MUHYJIE, a HE BJOCKOHAIIOIOTh HOTO0.

[cTopist — 1€ AOCHIKEHHS JIOACBKUX MOMHJIOK, a OTXKE — 3aHypeHHS Yy
ToroyacHy atrmocdepy; Yy TI 4acu, KOJM BUOIp MpaBUTENsT 3MIHIOBaB Xij MO,
pOOUB Jep>kaBy BEIUYHIIIOW a00 HABMAKW BTpayas ii.

Ha npuknaai crapo/iaBHIX 4aciB MU OpPIEHTYEMOCS Y MallOyTHpOMY, 00 Halli
MpeIKd MPUIYCKAINCA TOMWJIOK, 3aBISKM SKHM MH Yy Halll 4ac MOXEMO 3HAlTH
BHX1Jl Maike 13 OyIb - SIKOi CUTYaIlIi.

Ha ypori ykpaincbkoi nitepaTypu s mo3Haiomuiacs 3 «IloBicTio MUHYIHX
JT», BEIWYHUM TBOPOM TIPO MHUHYJIe Hamoro Hapoay uaciB KwuiBchkoi Pyci.
Yuraroun (parMeHTH 3 IBOTO JITOMHCY, s MUMOBOJI ysBisuia codi Hecrtopa -
JITOMHCIIS, SKUM THMCaB M€ TBIp, CXWIMBIIMCH HAJ IMArnepoM, OCSSHUN CBITIOM
cBiukd...Iloaii, 300paxkeH1 B MTONKUCI, BIAOYIHUCS AykKe-Ay*Ke JaBHO, MOKIIMBO, TOMY
BOHU OIMOBUTI TaKOKO 3araJKOBICTIO 1 CIIPUHNMAIOTHCSI HAMH MaibKe SIK JIeTeHIu... Alle
BC€ II€ KOJIMCh B1I0YBaJIOCh HACTIPAB/I.

JliTonucaHHs Ma€ HAA3BUYAMHO BAXKIMBE 3HAYCHHS JUIsl HAIIAJKIB: came 3
JABHIX PYKOMHUCIB MU JII3HAEMOCH MPO BCE, 0 B1AOYBAIOCh y Ti JAJE€Kl YacH, PO
MePEMOTHY Ta TIOPa3KX HAIIUX MPaIlypiB, Mpo ixHid moOyT Ta BipyBaHHs. I3 «[loBicTi
MUHYJIUX JIT» 5 [13Hanacs npo 3acHyBaHHs Kuesa. bBynu tpu 6patu — Kuit, Llexk 1
XopuB, y Hux Oyna cectpa JIubGinp. Came Ha 4ecThb ogHOro 3 OpaTiB 1 Ha3BaHe
BEJIMYHE MICTO, 3acHOBaHe HUMH. [li3Hamacs Takox mpo KHsruHio ONbry, sika Tak
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KOPCTOKO MCTHJIacsI 3a BOMBCTBO JIPEBISTHAMU CBOTO YOJOBiKa KHI3s Irops...
Komnu s yutaro ¢pparmentu «IloBicTi MUHYIHX JIIT», TO HIOW TIEPEHOITYCS y Ti JajieKi
yacu: KHA31 Ta iXHE BIMCBKO, JIEr€HJApH1 IOCTaTi, TOPJOBUTI KHATHHI MOCTAaIOTh
nepenl MHOIO Tak, HEMOB s 0ady iX HacmpaBal. MOXIIMBO, 1€ Yepe3 MalCTEepHICTh
JITOMHUCIA: BIH 3MIT HE TUIBKH OMUCATH MO/I1, a i BIATBOPUTH XapaKTepH, pUCH Baadl
ICTOPUYHUX OCI10.

Sk ckazaB Bimomuit ¢inocod mobu Bimpomxenns," pociunHa 0e3 KOpiHHS
BCHXae, JTI0uHA 03 MUHYJIOTO HE JKUBE, TOMY MH 3000B's3aH1 BUUTH ICTOPIIO CBOTO
MUHYJIOTO, 10aTH Mpo ManOyTHe, ayne kuTu choroAcHHsM." Y XVII cromiTri, Konu
€BPOIEMCHKI MUTI[l Ta HAyKOBIl MOYaJXd aKTUBHO BHUBYATHU ICTOPUYHY CIHAIIUHY
CBOIX HapOJiB 3315 JOBEJECHHS CAaMOOYTHOCTI i OPUTIHAIBHOCTI KYJIBTYPH KOXKHOTO
3 HUX, II cioBa crtanu cuMBojigyHUMHU. Croroani, y  XXI cromiTri, BOHHU
HAJ3BUYAHO aKTyaldbHl Uil yKpainuiB. Ha mpeBenukuid *anb, MU BCl 24 poku
HE3aJIEKHOCT1 30BCIM HE 10X PO PO3BUTOK MATPIOTUYHUX HACTPOIB Ta 1/1€M, MU HE
BUMJIM ICTOPIO, HATIEBHE TOMY MU JOTYCTHJIN HA CBOEMY NIIAXY Oarato MmajiHb, SKUX
MOkHa Oyn0 O YHUKHYTH. AJie CbOTOJIHI, KOJM MH HapemTi NPOKUHYJIUCS BiJl
HEMpoOyJAHOTO0 CMEpPTEIHLHOTO CHY, OayuMo, 10 BCE HaBKPYyru B pyiHi. Sk
MPEJICTABHUK MOJIOJIOTO TMOKOJIHHS, 1110 BCTYMA€ B CAMOCTIMHE KUTTS, S MPUHMAIO0
BHUKJIMK Ta NPSIMYIO 3 TEPHUHU B CBITJIE MailOyTHe!

IcTopist ckiamaeThcsi HE TUIBKU 3 BEJIMKUX MOJINA 1 BeMUKUX Jrofed. Bonu
HAJAI0Th il 3acagHnunii ToH. [losiBa Haf1 Ta ICHYBaHHS BEJIMKUX 1ICTOPUYHMX MO,
€ OE3yNmUHHUM, TMOCIIJOBHUM, HIOJCHHUM 3100yBaHHSM II0pa3 HOBUX HE3HAHUX
repoiB, SIKI 3aXOIUICHI OJIHIEI0 JAYMKOIO, OJIHUM 3MaraHHsSM 3a Kpaile MaiOyTHe
Kpainu. J{ifCHICTh yKpalHCHKOTO HAIllOHAJII3MYy HApOCTa€ HE TUIBKU 4Yepe3 BEeJHKI
MOCSITAaHHS BEPXiB, HE TUIbKHU 3/I00YTKIB, SIK1 JOCSITAIOTHCS KEPTBOIO KUTTS JEIKUX
Ipy3iB — ajie TaKoXX BIEPTO0, IMOCIITOBHOIO 1 KPOINTKOK Ipaler MiIbHOHIB
YKpaiHIIIB.

HaiinoBHime mpoGiemMa HE3HaHHS YKpaiHISMU HalllOHAJIbHOI icTOpii Oyna
poskputa O. JloBXKEHKOM, SIKUM mdyxe OOJIICHO CHpuiiMaB TakKy HeI0aiCTh,
BOAyarouu y Hiil IPUYMHY BCIX HerapasliB YKpaiHu, JDKEPENIO HeBAay 1 Mopasok ii
Hapony y 60poTh0i 3a icHyBaHHs. CiioBa, 10 ¥ J0CI 3By4YaTh JIOKOPOM i Hac,
MMCbMEHHHUK BKJIAB B yCTa BOpora YKpaiHH, reposi KIHOMOBICTI «YKpaiHa B OTHI»
Epncra don Kpayse: «¥Y 1mporo Hapoay € HIYMM 1 HIKOJU HE MPUKPUTA axiJIecoBa
m'sta. i mronu aGcooTHO MO30aBiaeH! BMIHHS MPOIIATH OAWH OJHOMY HE3TOJU
HaBITh B 1IM'sl IHTE€pPECIB 3araJIbHUX, BUCOKUX. Y HUX HEMa€ Jep>KaBHOTO 1HCTUHKTY...
Bonu He BuBYaTh icTopii. /[uBoBM»)HO. BOHU BXKe ABAAUATH IM'STh JIT >KUBYThH
HETaTUBHUMU JIO3YHTaMU OAKWIaHHs bora, BmacHocti, ciMm'i, apyxo6u! YV HUX Bin
cioBa "Haiist" ocTaBcs TUIBKK MPUKMETHHUK. Y HUX HEMa€ BIYHMX ICTUH. ToMy cepen

HUX Tak 6araro 3pajHuKiB... OT KJIH0Y 10 CKPUHBKH, JIe CXOBaHA TXHsI 3aTHOEIIb.
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['onoBHa MeTa ICTOPUYHOI OCBITHM TIOJNSITAE Yy «HABUYAHHI BUYUTHUCS» Ha
MOMUIIKaX CBO€1 KpaiHW, aJpKe JHIe BMIHHA YCBIJOMIIIOBaTH ¥ aHalli3yBaTh
1ICTOPUYHI TOMUJIKU JTOTTIOMOJKE 3aIl00ITTH X TTOBTOPEHHIO.

/enicoea Kamepuna Anopiiena
Yuenuuys 11 knacy
"Cmanuyno-Jlyeancokoi
cneyianizoeanoi wkonu No2

I-11l cmynenis

3 no2nUbIeHUM BUBUEHHAM
OKpeMux npeomemie ma Kypcie

!

imeni I1.B. banabyesa'
«ITPABA IIIKOJIIPA TA CITOCOBH IX 3AXHCTY»

Jasatime menwe 2osopumu npo 06086'a3xu dimelt,
a oinvue npo ixui npasa. (K.-)K. Pycco).

Jlnst Toro, mo6 My MOTJIM 3400yTH IIacIuBe MailOyTHE, KOXKEH MOBUHEH 3HATH
3MaJIeuKy, 10 BC1 HAPOJU 1 BCI JIFOJM PiBHI Mk COO0I0, Ta MalOTh OJTHAKOBI MpaBa Ta
000B’sI3KH, SIK MEPe]l CYCIUILCTBOM TakK 1 Mepe]l AepKaBolo.

3rigno 3 Koncruryniero Ykpainu: KoxkHa noauHa (B TOMy YMCIl 1 IUTHHA) Ma€e
MpaBo Ha XUTTs, HA OCOOUCTY HEIOTOPKAHICTh, MPABO HA KUTJIO,MTPABO HA JOCTATHIN
KUTTEBUI piBEHb, TPaBO Ha ocBiTy [1, cT.21-35].

JutnHa - ocoba BikoM 10 18 pOKiB (MOBHOMITTS), SIKIIO 3T1IHO 3 3aKOHOM,
3aCTOCOBYBAaHUM JIO Hei, BOHA HEe HAOyBa€e MpaB MOBHOIITHBOI paHime[2,cT.1].

Betyn autvHu 0 MIKOJIK € TOYaTKOM HOBOTO €Tamy B JKUTTI KoxHOTO. LlIKomsip
— 1€ MepLIUi COLIAIbHUN CTAaTyC TUTUHU, SIKWUWA MOB’SI3aHUM 3 CYKYIHICTIO MpaB Ta
00O0B’SI3KIB .

IIpaBa juTMHM — 1€ 3a0e3Me4YeHHS 3aKOHOM MOJKIMBOCTI MaTH 1
PO3MOPSIKATUCH MaTepiaIbHUMH, KYJIbTYPHUMH Ta COLIAJIBHUMH OjiaramMu i
I[IHHOCTSIMU, KOPHUCTYBAaTHCh OCHOBHUMHU CBOOOJaMH y BCTAaHOBJICHHX 3aKOHOM
Mexax.

3aKOHOJJABCTBO MPO OXOPOHY JIUTUHCTBA TIPYyHTYeThca Ha KoHCTUTYLi
VYkpainu, Kouseniii OOH npo mpaBa quTUHU, MDKHApOAHUX AOTOBOpax, 3roja Ha
000B’sI3KOBICTh SKMX HajaHa BepxoBHoro Pamoro Vkpainu, 1 ckiagaeThes 3 3aKOHY
VYkpainu «IIpo 0XOopoHy NTUTHHCTBaY, a TAKOX 1HIIMX HOPMATUBHO-TIPABOBHUX aKTIB,
[0 PETYIIOIOTH CYCIUTBHI BIIHOCKHU Y 1iK cdepi [2,cT.2].
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3HaHHA JUTHHOIO - IIKOJISIPEM CBOIX IMpaB Ta 000B’SI3KIB AOMOMArae rapMOHIHHO
nouyyBaTH cebOe B CYCHUIBCTBI. 3apa3 mpoOjieMa OXOpOHU TIpaB JUTHHHU €
HANTOJOBHINIOW MPOOJIEMOIO Y CBITI, TOMY IO JIITH - 116 MalOYTHE KpaiHU. 3HAIOUU
CBOI MpaBa 3 JUTUHCTBA, JIIOJIMHA 3MOXE IUIAHO W €(PEeKTUBHO OpaTh ydacTb Y
PO30yI0BI TPABOBOTO CYCITUILCTBA HAIIOT ICPIKABH.

OnuH 3 TOJTOBHUX MDKHAPOIHUX JOKYMEHTIB, IO PETYIIOIOTH OXOPOHY IpaB Ta
000B’s3kiB auTnHU — Imkoisipa € Kousenumis OOH mnpo mpaBa auTuHH. 3rigHO
KounBenii MoxHa BUAUINTH AEKIJIbKAa CTAaTEH, SIKI MOB’si3aHl 3 3aXUCTOM IUTHUHU BIX
MOpYIIEHHs 1i MpaB B OCBITI Ta 1HIIKX cepax KUTTs: cT.16,c1.19,c1.34,¢1.37, B IKHX
BIJI3HAYAETHCS, IO KOJHA JUTHUHA HE MOXKe OyTH O00’€KTOM CBaBILIBHOTO a0o
HE3aKOHHOI'0 BTPY4YaHHS B 3/1MCHEHHI ii ImpaBa Ha OCOOMCTE 1 CIMEHEe XUTTS, abo
HE3aKOHHOTO TIOCATaHHS Ha 1ii YecTb 1 TiAHICTE. Bci  nmepikaBU-ydacHHII
3a0e3neuyroTh, 00 KOJAHA TUTHUHA HE MiJaBaiach KaTyBaHHSAM Ta OPCTKOCTI HI B
IIIKOJIi, Hi BIOMA, Hi B iHIIUX Micisax([3, ¢r.16-37].

[IpaBa OUTHHM SIKHAWKpaIlle MOXKHA 3PO3YMITH TOl, KOJIA iX Mi3HAIOTh y Aii.
AJDKe IT0ICHHE IIKUJIBHE KUTTS Ja€ MIEBHUM JTIOCB1JT 1 MOKE ITICHUTIOBATH (hopMasibHE
BHUBYCHHS TaKUX MOHATH, IK CBOOO/Ia, MMPaBO,CIPaBEUIUBICTH 1 IIpaB/a.

3akoH Ykpainu «IIpo OCBiTY» periiaMeHTye MpaBO Ha OCBITY Ta 3000B’s3ye
MPAI[IBHUKIB LIKOJH, YUYUTENIB, TUPEKTOPIB JOAECPKYBATUCH MEJArOrIYHOI €TUKU Ta
MOBAXKATH TIHICTh YYHS, CTYJEHTA, AUTHUHU: 3aXMIIATH JITEH Ta MOJIOAbL BIJl yCIX
(dhopM HacUIIbCTBA, 3aMo0IraTd BXKUBAaHHIO HUMHU aJIKOTOJII0, HAPKOTUKIB Ta 1HIIUM
IIKIIJTABAM 3BHYKAM, IPHAMATH 3aXOAM J0 3ady4eHHS JITeH 10 HaBYAHHS,TOMY IO
(dhopMyBaHHS OCOOMCTOCTI BiAOYBAETHCS B IMIKIILHOMY BIIIi.

Konu nutuna ¥iae 10 MIKOIH, y HBOTO 3'SBISETHCS Maca HOBUX OOOB'SI3KIB, aje
KpiM OOOB'SI3KIB Yy TUTHUHU € 1 mpaBa. 3akoH «IIpo ocBITY» mepepaxoBye OCHOBHI
npaBa JUTHHH Y TIKOJI, K1 000B'SI3KOBO TOBUHHI JJOTPUMYBATHUCH :

1.Y4Hi MarOTh rapaHTOBAHE JIEPKABOIO MPABO Ha:

- BUOIp HABYAJIBHOTO 3aKJIay;

- KOpDUCTYBaHHS HaBYAJIBHOIO, HAYKOBOI, BHPOOHWUYOI, KYJIBTYPHOIO,
CIIOPTUBHOIO, TOOYTOBOIO, 037I0POBYOI0 023010 HABYAIBHOTO 3aKIadY;

- JIOCTYII 710 iH(opMallii B YCIX TaTy3sX 3HaHb;

- y4acTh y HAyKOBO-IOCHIIIHIN, AOCTITHO-KOHCTPYKTOPCHKINA Ta 1HIIMX BHAAX
HAyKOBOI JISUThHOCTI, KOH(EpEeHIIisiX, OJIIMITiaiax, BUCTABKaX, KOHKYpCax;

- KOpHUCTYBaHHS MOCIYraMy 3aKJIaJiB OXOPOHH 3JI0pOB's, 32C00aMM JIIKYBaHHS,
npo(IAKTUKY 3aXBOPIOBaHb Ta 3MILIHEHHS 3/10POB'S;

- 3axucCT BIig Oyab-sfkux GopM ekcrutyaTalii, (I3UYHOTO Ta TICUXIYHOTO
HACWJIbCTBA, BiJ i TEAAroriyHMX, 1HIIMX TMPAIiBHUKIB, SKI MOPYIIYIOThH
nmpaBa a00 MPUHMKYIOTH 1X YeCTh 1 TiHICTh [4,cT.51].
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Pa3oM 3 mpaBamu MIKOJIsIp Ma€ 0OOB’A3KM BCTAHOBIICHI JAEPKABOIO:

1. O60B'sI3KaMH Y4HIB €:

- Jl0Jiep KaHHs 3aKOHOJJaBCTBA, MOPAJIbHUX, ETUYHUX HOPM;

- JIOJEp’KaHHS CTaTyTy, MpaBUJ BHYTPIIIHBOTO PO3MOPAJIKY HABYAIBHOIO
3aknany [4, cT.52].

Ha xanp, mpaBa OuUTHMHM B ULIKOJI MOXYTh MoOpylryBatucsa. Hampuxman,
MOPYIICHHSM paBa Ha MOBAry J0 JIOACHKOI TIHOCTI MOXKHA BBaXaTH pi3Hi (hopMu
HACHJILCTBA, SKI 3yCTpidaroThcsi B mKoji. Ilim ¢i3muyHMM HACHIIBCTBOM MOJKHA
PO3YMITH 3acTOCYyBaHHS (I3UYHOI CWIM J10 JAUTHHH. @DOOpMOI TMCUXIYHOTO
HACWJILCTBA MOXXYTh OYyTH:- TMOIPO3M B aJApecy IIKOJsApa, - HABMHUCHA 13075115
HIKOJISIpa, - CUCTEeMAaTUYHA KPUTHUKA, IKa HE Ma€ OOIPYHTOBAHOCTI, - IPUHMKCHHS.

[HTepecH MUTUHU MOBHHHI OyTH MPIOPUTETOM, Tpeba aomMaratucs JOTPUMAaHHS
il mpaB - aje npu UbOMY BUMAaraTy Bii JMTUHU BUKOHAHHS CBOiX OOOB'SI3KIB.

Ko y mKoi craBcsi KOHQIIKT 3 yUUTeNeM, NOTPIOHO cripoOyBaTy BUPIIIUTH
po0JeMy MUPHUM LUISXOM, CIBIIM 3a CTUI MEPEroBOpiB . SKIIO 1€ HE AOMOMOTJIO,
Tpeba 3BEPHYTHUCS JI0 JAMPEKTOpa IIKOJIM Ta HAa OCHOBI IHCHMOBOI 3asiBU BIH
3000B's13aHUII TPOBECTH BHYTPIIIHE CIIy>)KOOBE pO3CIiyBaHHA. SIKIIO JTUTHHY
oOpakaroTh 1HIII JITH, MOTPIOHO 3BEPHYTHCS 10 OATHKIB arpecopa, MOXKJIMBO, I[OTO
Oyae mocTaTHRO. Y TOMY BHWIIAJIKY, SIKIIO 3HYIIAHHA TPUBAIOTH, 3BEPHYTHCS O
Cnyx0u y cripaBax aiTeH.

VY pa3i HEBIOBOJECHHS BXXUTHMU 3aX0JaMd OaThbKH MalOTh MPaBO «3BEPTATHUCS
710 JAEp>KaBHUX OPraHiB YIpPaBJIiHHS OCBITOK 3 TMUTAaHb HABYAHHS, BUXOBAHHS JITEH;
3aXMIATH Yy BIJNOBIIHUX JEPKaBHUX OpraHax 1 CyJi 3aKOHHI 1HTEpPECH CBOIX
nitei» [4,c1.60].

VYyHi (KpIM THX, XTO HABYAETHCS B MOYATKOBIN IIKOJI) TAaKOX MAlOTh IIPABO
KJIONOTATH PO TPOBEJECHHS IAUCIUIUTIHAPHOTO PO3CIITyBaHHS IMOJO0 MpalliBHUKA,
[0 YTUCKAE, MOPYIIYE MpaBa IUTUHH, 32 Y4aCTIO BUOOPHUX MPEICTaBHUKIB YUHIB.
Kionoranust Mmoke OyTH 3a10BOJIEHO, @ TAKOX MOKe OyTH ¥ BiAXUIIEHO. Ko y4Hi 3
pIIICHHSIM aJMIHICTpaIlii He 3r0/IHI, BOHU MarOTh MPABO 3BEPHYTHUCS 3a JOMOMOTOIO
710 YIIOBHOBa)KEHUX OpPTaHIB JIEPKABHOI BJIaJId, TOOTO B OpraHU YIPABIIHHS OCBITOIO
a00 10 ¢axiBIiB 3 OXOpOHU IpaB iiTei. Jlopocii MOBHHHI JOIOMaraTtd JIITSIM
3MaJIeuKy Ta pO3MOBIIATH, IO POOUTH B CKIIAHINA CUTYaIl.

Tpeba mam’sitaTé , MO HacamIiepea 3aBAaHHS JOPOCIUX - JOMOMOTTH JUTHHI
MiATOTYBAaTUCS 10 CAMOCTIHHOTO JKUTTS, CTATH MMOBHOMPABHUM YJICHOM CYCITiJILCTBA,
CTBOPUTH JUTHUHI YMOBHU JJII HOPMAJIbHOIO (PI3UYHOTO Ta I1HTENEKTYaJTbHOTO
PO3BUTKY.

[Ticnst BUBYEHHS aHOT MPOOIEMU,MHU MOXKEMO 3pOOUTH BUCHOBOK, 1110 TUTHHY
— IIKOJsipa, HEOOXiAHO 3HAWOMUTH 3 TpaBaMu Ta OOOB’SI3KaMU 1€ 3 PAHHBOTO

AUTUHCTBA, AJIsA TOI'O I]_[O6 movaBmn XOJUTHU B IIKOJIYy, AUTHUHA BM1JIa IIpaBUJIBHO
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B110y/IOBYBaTH BIIHOCHMHU 3 BUMTEJSIMHU, OJTHOKJIACHUKAMH, Ta YHHUKATH OOMEKCHHS
CBOIX MpaB Ta OOOB’SI3KIB 3 AUTUHCTBA. MM BBa)xaemo,lo Tpeda MNPOBOAUTH
03HAHOMJICHHS] MOJIOJIIIMX IIKOJIIPIB HA MO3aKJIACHUX YPOKaxX 3 CYKYMHICTIO IpaB Ta
000B’SI3KiB, JJIsI TOTO 100 B JUTHHU B MalOyTHbOMY HE BHHHUKAJIO BHIIAJIKIB
nopyuieHHs i mpaB. binpimicTs HaceraeHHs YKpaiHUW HaBiTh HE Ma€ YSBICHHS PO
ocobucti mpaBa naiteii, Konsenmito OOH mpo mpaBa nuTUHM, 1HIII MIKHApOIHI
JOTOBOPH, sIKi patudikoBaHi Hamiow JlepkaBoto, HaIlIOHATIEHE 3aKOHOAABCTBO, TOMY
Ty’Ke JIETKO MOPYIIUTH TpaBa aiTed. CYMHO 11e Ka3aTH, ajie e ICTOPUIHO CKIIAIoCs,
IO MpaBa AUTUHU MOPYIIYBAIUCS 3aBXKAM, 10 TUTUHUA HIKOJM HE CTAaBUIIUCS K O
ocobucrocti. Ha »kanp 6arato JopocivxX HE BBaXarTh 3a MOTPIOHE 1 B HAIl 4ac
BU3HABATH IIi TpaBa, 60 BOHU OOSATHCS BEJIMKOI BIAMOBIAAIBHOCTI, sIKA MOXE OYTH
TATApeM I HUX. AHANI3yIO4YH II0 MPOOJEeMaTHKy, MU BBa)KA€EMO, IO y IIIKOJIAX,
Tpeba yAUISTH TiAHY YyBary J0 I[PaBOBOTO BUXOBaHHS JUTHHU, HEOOXI1JTHO
YIOCKOHAJINTH YUHHE 3aKOHO/IaBCTBO IIISIXOM PO3IIUPEHHS KoJjia MPaB MIKOJSPIB Ta
peabHUX MEXaHI3MIB iX 3a0€3[E€UYEHHS, CIPUSATH PO3BUTKY IMPABOBOIO BHUXOBAaHHSA
mutian. Came 111 3aX0AM MM BBaXaEMO JI€BUMH 3 OISy Ha 3amoOiraHHs
MOPYIICHHS TIPaB, 1110 € OJJHUM 3 HaMOUIBIIUX MOPYIIEHb MpaB JIOJUHU — MIpaBa Ha
KUTTS Ta P13UUHY Ta MICUXOJIOTTYHY HEJJOTOPKAHICTD.

besneka Ta piBHE CTaBJIEHHS N10 AIT€H, $KI € HEMOPYIIHWMH 3acaJamMH MpaB
JIOIMHYU, MAIOTh CTATH OCHOBHUMH YMOBaMH 1 MIHIMaJIbHUMHU CTaHJApTaMU JJIS BCIX
KpaiH, 30KkpeMa Juisl YKpaiHa, sika parte cratu rigHum uiaeHom €C.

Jimepamypa:

1. Koncrurymiss Ykpainu: Bimomocti BepxoBnoi Pagm VYkpainu (BBP),
1996, Ne 30, ct. 141

2. 3akoH Ykpainu «IIpo oxopony nuruncta»: Bimomocti BepxoBHoi Pagu
VYkpainu (BBP), 2001, Ne 30, cT.142

3. Koungenmist mpo npaBa jgutunu OOH; Kouenuis, MixuapoaHuit

nokymeHT Big 20.11.1989. Konseniito parudikoBano [loctanoBoro BP Ne 789-XlI

Bin 27.02.91.
4, 3akon Ykpainu «IIpo ocsity»: Bimomocti BepxoBnoi Pagu YPCP

(BBP), 1991, Ne 34, ct. 451
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/Kykoe Maxcum /Imumposuu
yuenuk 11 knacy 3O Ne |
m. Cesepodoneyvka

«AEPXKABA TA OCOBUCTICTb: CUCTEMA B3AEMHWH»

3HaYHUM TPOTPECOM Y PO3BUTKY CBITOBOTrO CHiBTOBapucTBa B 20 CTOMNITTI
3'SIBUJIOCST PO3YMIHHS IIHHOCTI JIFOJICBKOI OCOOMCTOCTI, 11 T1IHOCTI B HEPO3PUBHOMY
3B'S3KY 3 HEOOXIJIHICTIO 3a0€3MeUeHHs] MIHIMAJIbHUX TapaHTiil iICHYBaHHS 1 BUIBHOTO
pPO3BUTKY 1HAUBIJA. [IpaKTHYHUM BUPaKEHHSIM IILOTO CTAJIO MPAarHEHHS MEpenoBOl
CBITOBOi TPOMAJICBKOCTI BU3HAYMTH 3arajbHOJIOJCHKUM MIHIMYM IIpaB 1 CBOOOS,
akuil OyB Oum 3abe3meueHuil Oynb-AKiil MIOAUHI 1 B OyAb-skiid KpaiHi. OCHOBHHM
3ac000M YTBEpKEHHS LIUX IpaB 1 CBOOOI CTaIM pO3pOOKa 1 MPUNUHATTA BIATOBIIHUX
MDKHApOIHO-TIPABOBUX JTOKYMEHTIB, OOOB'SI3KOBUX JJII BHKOHAHHS JEp’KaBamH,
100pPOBUIBHO BU3HAIM iX IOPUINYHY, IOJITHYHY 1 MOPAJIbHY CUITY.

JlepxaBa - 1€ JOCUTH CKJIQJIHE COLllalibHE 1 IOpUAUYHE sABHIIE. IcHye Oararto
BU3HAUYeHb TepMiHy "nepkaBa". Tak B [IpeBHbomy Kutai 1aocucTi BUHAUYMIH, 1110
Jep’)kaBa - 1€ YacTKa €JIUHOrO0 TPHUPOAHOrO TIPOLIECY PO3TOPTaHHS 3aKOHY.
ApHUCTOTENb MIAKPECIIOBaB, IO JAepXkaBa - 1€ TUI CYCHUIbCTBA, IO € COIO30M
HECXO0KUX 0COOMCTOCTEH, K1 00'€THYIOTHCS 3a 18 CIIJILHOTO OJara, 3aJJ0BOJIbHSAIOUH
BJIacHI moTpedu uepe3 oOMiH ToBapiB 1 mocayr. Ha nymky JleHina nepxaBa €
MaIIMHOO (3HAPSAIASAM) U1 NIATPUMAaHHS MaHyBaHHS OJTHOTO KJIACy HaJl IHILUM.

Sk 1 B Oynp-saKiii AepkaBi came HaWroJyioBHimIe 11e, Hapo. KoxkHe cychiiabCTBO
CKJIaJIa€ThCS 3 OyIb-SIKO1 JIIOMHU. A B COBOIO Uepry JIIOJIMHA 1€ OCOOUCTICTD.

OcoOuCTICTh — 11€ HE CYTO IICUXOJIOTIYHE TOHATTS, 1 BUBYAETHCS BOHA BCiMa
CYyCHUJIbHUMH HayKaMu — (ijgocodi€ro, COIONOTI€0, €TUKOI0, TIEJArorikow Ta iH.
Po3ymiHHIO TIpUpOaM OCOOUCTOCTI CHPUSIIOTH JiTepaTrypa, My3uka, 00pa3oTBOpYE
MucTteuTBo. (OCOOHUCTICTh BIAIrpaE 3HAYHY POJb Y BHUPIMICHH] MOJITUYHUX,
€KOHOMIYHHMX, HAYKOBUX, KyJIbTYPHUX, TEXHIYHUX MpPOOJIEM, 3arajioM y IiJHECEHHI
P1BHS JIFOJICBKOTO OYTTSI.

Kareropis ocobuctocTi mocijaeé B Cy4acHHUX HAyKOBHX MJOCIHIDKCHHSIX 1 B
CYCIUIBbHIN CBIJOMOCTI OFHE 3 HEHTPAIbHUX MICIlb. 3aB/ISIKA KaTeropii 0COOMCTOCTI
MOCTAIOTh MOXJIMBOCTI JJISL IIJIICHOTO TMiJAXOJy, CUCTEMHOTO aHalli3y Ta CHUHTE3Y
TICUXOJIOTIYHUX (DYHKI[IH, TPOIIECIB, CTaHIB, BIACTUBOCTEH JIFOIUHU.

VY NCUXOJIOTIYHIA Hayll HE ICHYE 3araJbHONPUNHSATOrO BU3HAYEHHS MPUPOAU
ocobucrtocTi. Enmoxy akTMBHOTO HayKOBOTO BUBYEHHS MPOOIEM OCOOMCTOCTI MOXKHA
YMOBHO TOJIJTUTH Ha JiBa etanu. [lepmmii oxorutoe niepion 3 kinig XIX g0 cepenuan
XX cT. 1 mpuOIU3HO 301raeThes 3 MEPIOIOM CTAHOBJICHHS KJIACUYHOI MCUXOJIOTII. Y

e vac Oynu chopMynboBaHI (PyHIAMEHTAIbHI TOJIOKEHHS TPO OCOOWCTICTH,
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3aKJa/JIeHl OCHOBHI HAmpsSMH  JOCHIDKEHHS  TICHXOJIOTIYHHX  OCOOJIMBOCTEH
ocobucrtocti. [pyruii eran gociiakeHb TpodjaeM 0COOUCTOCTI PO3MOYaBcs y APYrin
noJyioBuH1 XX CT.

KosxHa ocoOucTicTh, JI0IMHA, Ma€ MPaBo HA 3aXUCT. Ha MoIo ymMKy, TYT Taku i
i€ cCUCTeMa B3aEMHUH MIXK JIEP’KaBOIO Ta OCOOMCTICTIO.

[IpaBa mronunu, rapanToBadi KoHCTUTYILII€I0 Ta MDKHAPOAHUMH YTOJaMH HAIloi
KpaiHu, MaioTh OyTu peainizoBadi. OauH 13 3ac00iB peamizallii nmpas JIOAUHH MOJSATAE
y TOMy, 10 IX  MOXHA 3aXMCTUTH y  BUINAAKYy  HOPYIICHHS.
PeanpbHUI 3aXKUCT TIpaB JIIOJAWMHU HAJICKUTh JO HAUTOCTPIMIUX MPOOJIEM YKPaiHChKOT
AificHOCTI. B ocTaHHI pOKM 1€ NHUTaHHS € MPEAMETOM CEpHO3HOI0 HAYKOBOIO
ananizy. KoHcTutyliiiHe mparHeHHs pPO3BUBATH 1 3MIIHIOBATA JEMOKPATHYHY
JIep’)KaBy HEMOJKJIMBO peai3yBaTH 0€3 YTBEp/UKEHHS B CYCHUTBHIN CBIIOMOCTI 1
COLIAJIbHIM TpPaKTULl HEBIAYYKYBaHMX MpaB 1 CBOOOJ JIIOJAMHH, HOPMATUBHOIO
3aKpilUIeHHs 1X rapadTii. JlepkaBa 3000B'si3aHa MPOSIBISTH AaKTUBHICTh Y
3a0e3ne4eHH] TMpaB JIIOAWHM, y CTBOPEHHI MaTeplajibHUX, OpraHi3aliiHuX,
COLIAJIbHUX, NOJITUYHMX Ta IHIIMX YMOB JJisi HANMOBHIIIOTO BUKOPHCTAHHS
JIFOJIMHOIO CBOIX IIpaB 1 CBOOOI.

st 3abe3neueHHs peanizaiii Ta 3axXMCTy TpaB 1 CBOOOA JIIOJAMHH 1
rpoMajsiHiHa, KOHCTUTYIIS 1 3aKOHOJABCTBO YKpaiHU MependadyaroTb MOMKIUBICTD
3M1MCHEHHS] TPOMaJsHaMHU TMEBHUX [iif, a TaKOX YTBOPEHHS CHUCTEMHU OpTraHIB
JEp’KaBH, MPU3HAYEHHSIM KO € JOMOMOTra rpoMajsiHaM y peajizamii 1 3aXHCTl iX
npaB. MOXIUBOCTI 3A1MCHEHHS TpPOMAaJsiHAMU T€BHUX BYHUHKIB IIOAO 3aXHUCTY
BJIACHUX TIpaB 1 CBOOO/ 1 CUCTEMa OpraHiB, sIKI 3aXUIIAIOTh 1 3a0€3MeuyIoTh 111 IpaBa
Ta cBOOOIM YTBOPIOIOTH IOPUAMYHUIN MEXaH13M 3aXUCTY MPaB JIOJAUHU.

B cBor depry ocoba 6epe ygacTh B KHUTTI aepkaBu. Ocoba sika mpoKuBae Ha
MIEBHIM TEPUTOPIi Iep>KaBU € TPOMAITHUHOM.

['pomansinun — mroavHa IeBHOT KpaiHu. Ll mpuHanexHicTh € (popmabHO
IOpUIMYHO O(POopMIIEHO0. SIK 4JieH MEBHOIO COLllyMy I'POMAJISHUH Ma€ MEBHI IpaBa
Ta O0OB'I3KM, LIOJI0 LBOIO COLIYMY 1 MIANOPSAKOBYETHCS MEBHUM (IIPUINHATUM B
rpomaji)

['pomansHuH — 1€ JIIOJMHA, KA HAJEXKHUTh A0 MEBHOI KpaiHW, € BOHA Mae
BUIMOBITHUN FOPUINYHMI cTaTyc, ab0 CIIBBIIHOCUTH ceOe 3 Hero. ['poMansHuH Mae
MIEBHI MpaBa, a TaKOXK BIAMOBIIHI 000B'3KU. [TOHATTS TpoMaZsTHUH BU3HAYAE MICIIC
JIOAVHY B AepxkaBi. 3 IOPUANYHOI TOUKU 30py TPOMAJISIHUH — II€ 3arajibHe MOHSTTS,
a 1HAUBIIyaJbHE TOHSATTS IPOMAJSHUHA BMIIIEHO B MOT0 TPOMAJSHCHKIN MO3UINT —
y TMEBHOMY CTaBJICHHI J0 PI3HUX CYCHNUIbHHUX SIBUII 1 MPOILECIB 3 YypaxyBaHHIM
1HTEepeciB CyCcHUIbCTBA Ta JepaBu. BracHe BiJl yMOB comiaiizalii B CyCHiJIbCTBI, Bij
POJMHHOTO BUXOBaHHS, BIJ PIBHS PO3BUTKY OCOOMCTOI KYJIBTYpU W OCBIYEHOCTI
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3aNeXUTh PIBEHb I'POMAJSHCHKOCTI MEBHOI ocoOu. DopMyBaHHS TPOMAASIHCHKOCTI
B1JI0YBa€ThCS y MPOIIEC coliaiizaliii 0co0u 4epe3 CUCTEMY CYCIUIBHUX BITHOCHH.

VY nmepury uyepry, TpeOa mMmiKpecnuTd, IO K (popma Ta crocid opranizaiii
CYCIIJIbCTBA, JIep’KaBa HECE BIAMOBIIAIBHICTh NIEPE/l CBOIMU IPOMAJTHAMH, a TaKOXK
3000B's13aHa 3axuIIaTH X, oXOpoHATH XHUTTS Tomo (Crarti Koncrutymii 3, 27, 29,
59).

C npyroro 60Ky, rpOMasiHi Y KpaiHU TEK MalOTh 00OB'SI3Ki BITHOCHO JEpPKaBU
Ta OJIMH OJHOrO0. JI0 OCHOBHHMX TaKMX 00OB’S3KIB HAJC)KATh:

1) 3axucT AepkaBu Ta BilickkoBa ciryxk0a (35,65);

2) HE CHPUYUHATH IWIKOJAU NPHUPOMAl, ICTOPUKO-KYJIBTYPHHM IaM'siTKaM, Ta
BIJIIIKOIOBYBaTH 3aBAaH1 30utku. (Ct. 66);

3) crmavuyBaté MoAaTKy Ta iHII ¢inaHcoBi BingpaxyBanas (Ct. 67);

4) norpumanns Bumor Koncruryuii, 3akoHiB Ykpainu (Ct. 68).A Takox:

5) nikiyBanHs 0aTekiB mipo aitei (Ct. 51);

6) nikiyBaHH4 aited nmpo 6atekiB (CT. 51);

7) moBara HAIllOHAJIBHOI TIAHOCTI IHIIKUX OCI0, YKPIIUICHHS ApPYXOM MIX
HaIisMu Ta Hapogamu Ykpainu (Ct. 35,37,10);

8) miATpUMKa TPOMaICKOTO TOPAKY Ta 3aranbHoro mupy (Ct. 35, 18, 37);

3axucT cBO€l BiTUM3HM € HE TUIBKU TMPABOBOIO, a MEPEIYyCIM MOPaJIbHOIO
BUMOTOIO /IO KOXXHOTO TPOMAJSIHMHA, MOPAJIbHHM Ta 3arajbHUM OOOB'S3KOM.
HeyxunbHe BUKOHAHHS LIOro OOOB'A3KY Mepeadavae 3axucT KpaiHW, il HaCEJIEeHHS,
MarepialbHUX Ta AYXOBHUX LIIHHOCTEW, TEPUTOPIATBHOI IUTICHOCTI 1 CYBEPEHITETY
Kpainu. 3axuct BiTum3HuM BuUpakaeTbcsa y 3a0e3neueHHi O0OpOHM ¢ Oe3reKu
Jep>KaBu.

OG6opoHa KpaiHM JOCSATAETHCS 3a JOTOMOTOI TMOJITHYHUX, EKOHOMIYHUX,
BIMCHKOBHUX, COITIaJbHUX, MPABOBUX Ta I1HIIUX 3axXxofiB. s oOopoHM KpaiHu 13
3aCTOCYBaHHAM 3aco0iB 30poiftHOi OOpoThOM YTBOpIOIOTHCA 30poiiHi Cuin Ta
BCTAHOBIIIOETHCS BINCHKOBUN OOOB'SI30K rpoMajisiH. BiH € KOHKpPETHUM BUSIBICHHSM
3arajJbHOTO BIMCHKOBOTO OOOB'A3KYy 3axuinatd BiTuM3Hy, ane aapecoBaHMiA
KOHKPETHUM, BH3HAYE€HUM 3aKOHOM KarteropisMm rpomaasiH. OCHOBHOIO (HOpMOO
BUKOHAHHS BIICHKOBOT'O 0OOB'SI3KY € MPOXO/>KEHHS BIMCHKOBOI Cciy:k0u. ["pomansau
B1/10yBalOTh BIHCHKOBY CITy>KOy BIJIMOBIIHO 70 3aKOHY YKpainu Big 25 6epe3ns 1992
p. "[Ipo 3arampHuil BilicbKOBHI OOOB'SI30K 1 BIHCHKOBY ciy:k0y". Ha BiiicbKOBY
CITY>KOy TPHU3UBAIOTHCS TPOMAJISIHU YOJIOBIUOI CTaTi Y BU3HAUYCHOMY 3aKOHOM BIiIli,
K1 HE MarOTh MpaBa Ha 3BUILHEHHs a00 BIICTPOYKY Bij mpu3oBy. llependadaeTncs
MOXJIMBICTh BCTYMY YOJIOBIKIB Ta *IHOK Ha BIMCHKOBY CIy»kOy 32 KOHTPAaKTOM. 3a
YXUJICHHS BiJ NMPU30BY Ha BIMCHKOBY CIIy>kOy BCTaHOBJIEHA KpUMIHAJIbHA BiJIOBI-
JIAJILHICTD.
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3rigHo 13 3akoHoM Ykpainu Bix 12 rpymus 1997 p. "IIpo ambTepHaTUBHY
(HeB1MCHKOBY) ciyk0y", popmMoro pearizailii BINCBKOBOTO 00OB'SI3KY € TPOXOHKEHHS
aJbTEpHATUBHOI (HEBIMCHKOBOI) CIY)KOU, fKa € Jep)KaBHOK CIy>K00K I03a
30poitHumu Cuiiamu YKpaiHu 4M 1HIIMMU BiiiCbKaMu, 110 3aMpPOBAHKYETHCS 3aMICTh
MIPOXOJ/PKEHHS BIICHKOBOI CITY>KOH.

[IpaBo Ha anbpTepHATUBHY (HEBIHNCHKOBY) CTY>KOY SIK BHJI BAKOHAHHS 3arajbHOTO
BiliCBKOBOT'O 000B'SI3Ky MalOTh TPOMAISIHU Y KpaiHu, sIKI HAJIEXKaTh 10 A1I0UUX, 3T1THO
13 3aKOHOJAaBCTBOM DEJITIHHUX OpraHizaiiii, BIpOBYEHHS SKHX HE JIOMYyCKae
KOPUCTYBaHHS 30pO€I0 Ta CIYKO0Y B apMii.

JlronuHa - HaMBUINA I[IHHICTh, MOTPeOye OXOPOHM 1 3aXHCTy BiJ CBaBLLIA
JIEp>KaBHOI Biaau. Y NESIKUX Jep’KaBaX HAa ChOTOJAHIIIHIN JA€Hb HEMa€ TIMOO0KOro
OCMHUCJICHHSI KOHLEMIT 3a0e3Me4yeHHs NpaB JIOAUHH 1 TPOMAASHUHA, CHCTEMHU
MIPaBO3axXUCHOI ISUIBHOCTI. Y OyAb-SKOMYy BUIAJKy Ha JOTPUMAaHHI IpaB JIFOJAHHH
HETAaTUBHO IMO3HAYAETHCS BIJICYTHICTh TEOPETUYHOI PO3POOKH, MOJIOHOT MEXaHIZMY
3MI1IICHEHHS MpaB 1 CBOOOI 0COOMCTOCTI. XapaKTep B3aEMHUH JEPKaBU U OCOOUCTOCTI
€ HaBaXJIUBIIIMM TMOKA3HUKOM CTaHy CYCHIJIbCTBA B IIIJIOMY, IIUJICH 1 TIEPCIIEKTUB
1oro po3BUTKY. HEMOXIIMBO 3p03yMITH CydacHE CyCHUIBCTBO 1 CY4acHY JIOAUHY 0€3
BHUBUEHHS PI3HOMAHITHUX BIJIHOCHH JIOJEH 3 JepXKaBow. Y CHWIy MNPUHIMILY
CYBEpEHHOCTI JIep>KaBHOI BIaau Oynb-fKa JIIOJWHA B MEXKax TEepUTOpli Jep>kaBu
MiJIMaaa€e Mg HOro HOPUCAUKINI, TOOTO CTae aJpecaToM BUXOASATH BijJ Jep>KaBU
3araJbHOO0O0B'I3KOBUX NOpuUNKCiB. CTIMKUN 3B'I30K JIIOAMHH 3 KOHKPETHOIO
JIEP’KaBOI0 3a3BUYail 3HAXOAUTH CBOE BHUPAXKEHHS B 1HCTUTYTI IPOMAJSHCTBA abo
miggancTBa. CyTh TPOMAISIHCTBA 1 MMIJJAHCTBA, HE3BAXKAIOUM Ha JEsAKi BIIMIHHOCTI
MDK HUMH, €auHa. BoHa BupakaeTbcsi B HASBHOCTI CTIAKOI MOJITHKO-TIPAaBOBOTO
3B'SI3Ky MIXK OKPEMOIO OCOOHMCTICTIO 1 Jiep:kaBoro. Lleil 3B'A30Kk O3HAYaE IOPUIUUHY
HaJIeKHICTh OCOOM KOHKPETHIM JepkaBl, MpUAO0AHHS OCOOWCTICTIO JIFOJUHU
cnenupiuHUX SIKOCTEH TpOMaJsHUHA JEpXaBU, HASBHICTh KOJIa B3a€EMHUX IpaB 1
00O0B'SI3KIB TPOMAJISH 1 IEpKaBU, & TAKOXK 3aXUCT TPOMaJsTHUHA JAEPKABOIO BCEPEIMHI
KpaiHu 1 3a ii Mmexamu. bynp-ska opuanyHa HopMma OO'€KTMBHO HE TOTOXXHA
(aKTHUYHOI COLIATIbHOI MOXJIMBOCTI, HEIO MPEACTABISIETHCS, 1 IOPUAMYHE, BXKE 3
Cy0'€KTUBHUX TPUYMH, HE 3aBXKIAU 30Ira€ThCA 3a CBOIM 3MICTOM 1 3MICTOM 3
(akTUYHUM CTaHOM CIIpaB. Y TOW K€ yac 3HA4YEHHs MPaBOBOI HOPMH, SIK MPABUJIO,
BEJIMKE HABITh Y TUX BUMNAJAKaX, KOJH 1l 3MICT CYTTEBO PO3XOIUTHCS 3 PEAJbHICTIO.
AKe mpaBoBa HOpMa MOKe OyTH BHPaXCHHSIM HE TITbKU (DaKTUUHUX MOYKIIUBOCTEH,
aje 1 BHCTyNae K HEOOXITHUU 3aci0 «mepeBelieHHs». Takok Ha 3aBepIICHHS
XOUYEeThCA CKA3aTH MPO MILKHAPOAHE CMIBPOOITHUITBO B rajysi MpaB JIIOJUHU SIKE HE
3BOJIUTHCS TUTHKK N0 BUPOOJICHHS Ta TPHUHHATTS BIAMOBIIHUX TOKYMEHTIB 1 J0
HEOOX1THOCTI MEpPEeBEJCHHS SKI y HUX HOPM Yy BHYTpIIIHE 3aKOHOJABCTBO KpaiH-

YY4acHHIlb yroJl. Take CmiBpOOITHUIITBO HEOOXIMHO 1 Hajgadl 3 METOK YCIHIIIHOTO
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BUKOHAHHS Jep)KaBaMH TNPUUHITHX Ha ce0e 3000B'si3aHh Ta 3/1WCHECHHS
MDKHApOJIHOTO KOHTPOJIIO 3a iX BHKOHAHHSIM. Y IHMX IUISIX CTBOPEHI CrHeIliajbHi
MiKHApOJIHI OpTaHH, MOKJINKaHI aKTUBHO CIIPUATH 3IIHCHEHHIO YTOJ] 3 TIPaB JIFOINHHU.
[Tporec xe dpopMyBaHHS Mi>KHAPOIHO-TIPABOBHUX MPUHITUIIIB 1 HOPM 3 TIPaB JIFOAWHA
MIPOJIOBXKYETHCS 1 3apa3. Bce ckazaHe BuUIEe HE O3HAYAE, TOTO IO MpaBa OCOOUCTOCTI
0e3nmocepelHbO TMOXIJHI BUKIIOYHO BiJ MDKHApOJHOTO CHIBPOOITHHIITBA Ta
MDKHApOAHOTO mpasa. [[iicHO mpaBa Jrofeil, 3a BCIX YMOB, 3aJIMIIAIOTHCA BCE-TAKH
MPOAYKTOM KOHKPETHOTO CYCHIIbHOro opranizmy. Came mo co0i MiXHapOIHO-
NPaBOBE PETYJIOBaHHS TIOJOXKEHHS JIIOAWHUA B CYCHUIBCTBI MOXXE MAaTH BEIHKE
3HAQYEHHS 1 BiJIrpaBaTH CYTTEBY POJIb y BHUPIIIEHHI IPoOJeMHU MpaB OCOOMCTOCTI.
Ane mpH 1BOMY BOHO 3aBXIW € TIOXiJHUM, BTOPUHHUM II0 BiJHOIICHHIO 0O
BHYTPILIHBOTO KUTTS TaHOTO CYCHIIBCTBA, HOTO AP KaBHOI OpraHizaii i moJiTHYHOT
CUCTEMH B ILIJIOMY, OCKUIBKU 3aBXJH OIOCEPENIKOBAHO, 3 OJHOI0 OOKY, CYBEpEHHOI
BOJICIO JIEpKaBW, a 3 I1HIIOTO - HOTO COLIAJIbHO-€KOHOMIYHUMHM, MOJITUYHUMH,
KyJIbTYPHUMH Ta IHIIUMU OCOOIHBOCTSIIMHU.

ToMy s BBaxkaro, 10 LIbOMY CEHCl HiIKE€ IIPAaBO HE MOK€ OyTH MPUBHECEHO
330BHI, KpIM CYCHIJIbCTBa 1 JepxaBu. BOHO MOBMHHO CKJIAJaTHUCh C ypaxyBaHHSIM
€THOCY, 3BMYaiB Ta HOPM IOBEAIHKH, SIKI B CBOIO YEpry, 3yMOBHWJIM CKJIQJaHHS Ta
npuitHATTA KOHCTUTYIIIT BIAMOBIHOI IepKaBH.

Jlimepamypa:

1. OcHoBu JnepxaBu 1 mpaBa: HaBu. TOCIOHMK JisE BCTYHHHUKIB [0
ropuanuHux By3iB/I1i pea. uieHa-Kopecno. ..

2. 3aranpHa Teopis aepxkasu 1 npasa/llin. pea. B.B. Jlazapesa. M., 1994.

br/>
3. Teopis nepxasu 1 npasa/Biamn. pea. M.H. Mapuenko. M., 1987. /Span>
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Kapmawoea /lap’s Bonooumupiena
yuenuys 11 knacy 3OLI Ne 5
m. Cesepodoneyvka

«IPOPECIS «<IOPUCT»: SIK S i1 COBI YSIBJISIIO»

Opucm - meoe ceame im 1,
Tob6i 3a6o1cou wana i ciasa!

KOpuct (Big nar. Jus - mpaBo) (anri. Jurist) - (axiBenb 3 MpaBO3HABCTBA,
IOPUINYHUX HAyK, NMPaKTUYHMM [i4 y Taimy3l IpaBa. 3apa3 MOHSITTS «IOPUCT»
o0'elHy€e BCIX JIOACH, IO 3aliMalOTbCs PI3HOPIAHOI MPOQPECiiiHOI FOPUIUIHOT
TISUTBHICTIO - CYJJIIB, CIIAYUX, IPOKYPOPIB, HOTapiyCiB, FOPUCKOHCYJIBTIB, aJJBOKATIB.

JISIBHICTD IOPUCTA BIAHOCATH 10 IHTEIEKTyaJIbHUX BUIB Ipalli, IOPUCT - LE

¢daxiBeupb 3 JE€pKaBHO-MPABOBHX MHTAaHb. Taka poOOTa BHMAarae pPO3BHHEHOIO
JAENyKTUBHOTO MMCIICHHS, JOBIOTPUBAIOi 1 ONEPAaTUBHOI MaM'sTi, CTIKKOCTI Ta
yBaru. Ilpodecis ropucta TmoB'i3aHa 3 BpEryJlOBaHHSAM KOH(IIKTIB, BCe
HECIPABEJIMBOCTI KUTTSI FOPUCTY JOBOJUTHCS MEPEKUBATH LLOTHS.
JsbHICTE CyAnl, CIIOYOro, MPOKYpOpa HOCHUTh JAEPXKABHUW XapakKTep, OCKUIbKU
BOHU € ITOCaJI0OBUMHM 0CcO0aMU, MPEJACTABHUKAMH JI€P’KAaBHOI BJIaJU Ta 3/A1HCHIOIOTH
BJIaJ(H1 MIOBHOBAKEHHS WIOJ0 3aXHUCTy IHTEPECIB IPOMAJIsH, CYCHIbCTBA, JEPKABH,
ix mpodeciiiHa IIIBHICTh Ma€ BIAMNOBIAATH HOpMaM Ta NPUHIMIAMU MOpaii,
OXOPOH1 aBTOPHUTETY Jep>KaBHOI BiIaau. BWKOHaHHS Jep)KaBHUX OOOB'A3KIB jKajaae
Bl TPEACTAaBHHMKIB BIJIAJIM TIJIBHUINCHOTO BigdyTTs o000B's3Ky. Jlrogu, KoTpi
BUPIIIYIOTh JIOJII 1HIIMX JIFOJIeH, MOBUHHI MaTH TMIJABUINEHY BiIMOBIJANIBHICTH 3a
MPUIHATI HUMH MpoIecyanbHi pimeHHs. KOpuct 3aBxau KepyeTbesl 3aKOHOM, a
came: OcHoBHUM 3akoHOM Ykpainu — Koncruryuiero, KpumiHaabHUM KOJIEKCOM
Vkpainu, KpumiHanbHUM mpolrecyanbHUM KOAEKcoM  YKpainu, [{uBuUIbHUM
KoJeKkcoM Ykpainu, L{uBUIbHO — mpolecyaabHUM KojaekcoMm Ykpainu, Koupekcom
VYkpainu mpo aaMiHICTpaTUBHI TpaBonopyiieHHs, KolekcoM 3aKkoHIB MpoO Mpalfo
Vkpainu, Ta IHIIMMU HOPMAaTMBHUMH akTamu. KpiM TOro, OpucCT MOBHUHEH 3HATH
METOJIY KPHUMIHAJTICTUKH, IICUXOJIOTII0, JIOTiKY, OCHOBH €KOHOMIKM, OpraHizamii
nparii, BUPOOHUIITBA 1 YIIPABITIHHS.

Po3rnsgatoun TMOHSATTS «IOPUCT» HEMOXKIMBO HE 3YMUHUTHCS HAa  BHUMOTAax
OcHoBHoro 3akoHy Ykpainu - Konctutyuii Ykpainu.

BepxoBHa Paga Ykpainu Bia iMeH1 YKpaiHCBKOTO Hapoay - rpoMajsiH YKpaiHu
BCIX HAI[IOHAJILHOCTEH, BHUPAXalOuul CYBEPEHHY BOJIIO HapoAy, CIUPAlO4YHUCh Ha
0araTtoBIKOBY 1CTOPIIO YKPaiHCHKOTO JEP)KABOTBOPEHHS 1 HA OCHOBI 3/1IHCHEHOTO

YKPaAiHCBHKOIO HAIll€l0, yCIM YKpaiHChKMM HapoJIOM IIpaBa Ha CaMOBHU3HAYCHHSI,
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n6aroun mpo 3a0e3MedeHHs MpaB 1 CBOOOA JIOJWHU Ta TIAHUX YMOB 1i JKHTTS,
MIKJIYIOYUCh MPO 3MIIHEHHS T'POMAJSTHCHKOI 3J1arojid Ha 3emull Y KpaiHu, NparHyydu
PO3BUBATH 1 3MIIHIOBATH JEMOKpATHUYHY, COIllalbHY, MPABOBY JEp>KaBy, BJIACHOIO
COBICTIO, TOIEPEIHIMHU, HHUHIINIHIM Ta TPUHICHIHIMHA IOKOJIHHIMHU, KEPYIOUHCH
AKTOM TIPOTOJIOLICHHS He3aJIeKHOCTI YKpainu Bif 24 ceprusa 1991 poky, cxBajgeHUM
1 rpynua 1991 poxy BceHapOJHHM TOJOCYBaHHSM, mpuitmae 1o Koncrurymito -
OcuoBuuit 3akoH Ykpainu [1, BcTym].

VY crarti 21 OcHoBHOrO 3akoHYy YKpaiHu 3a3HAYCHO, IO YCi JIOIU € BUIBHI 1
PiBHI y CBOiH TiIHOCTI Ta npapax. [IpaBa 1 cBOO0 M JIOJIMHU € HEBIIUYKYBaHUMH Ta
HenopymHuMHU. [1,cT.14]. ¥V crarTi 59 3a3HadyeHo, 110 KOXKEH Ma€ MPaBoO Ha MPAaBOBY
nornomory. [2,cT.1]. Y crarTi 62 3a3Ha4eHo, MO 0c00a BBa)XKAETHCS HEBUHYBATOKO Y
BUMHEHHI 3JI0YMHY 1 HE MOKe OyTH MiagaHa KpUMIHAJbHOMY MOKAapaHHIO, JOKU il
BUHY He Oy/e /OBEJECHO B 3aKOHHOMY MOPSAKY 1 BCTAHOBJIEHO OOBHHYBAJIbHUM
BUPOKOM cyny [1,cT.14].

Bce npaBHHKM, BiA CAIAYOTO A0 CYIl, pOOJATh CHIBHY CIPaBY - OXOPOHSIOTh
3aKOH 1 CTEXAaTh 3a MPaBOMOPSAIKOM B KpaiHi. 3apa3 MOKHA PO3TJSHYTH BIJIMIHHI
pucu Ta mpodeciiiHi 0COOJMBOCTI JEAKUX CIYKHTENIIB 3aKOHY: MPOKYpPOp - HOro
00O0B'SI30K TOJIATAE B 3/IIHCHEHHI MPOKYPOPCHKOTO HAIJISITY 32 JIOJAEPKAHHSIM 3aKOHIB
MiJI 4Yac JOCYJOBOrO0 PO3CIIAyBaHHS y (opMi MpOIECyalIbHOIO KEpIBHUIITBA
JIOCYJIOBUM PO3CIIIyBaHHSAM, KOOpPAWHALL TISUIBHOCTI IIOJI0 3arno0iraHHs pi3HOTO
POy 3JI0OYMHIB, YYacTl B CYJJOYMHCTBI, MIATPUMII MiJl 4aC KPUMIHAIBHOIO MPOIECY
Jep>KaBHOTO OOBHMHYBaueHHs Ta iHmI [2,cT.20]; cynns - ocoba, sika MarOyd BCHO
MOBHOTY CYJIOBO1 BJIaJ[¥, BEPIIUTH Cy/I 1 BIICTEKY€E JOTPUMAHHS 3aKOHIB; aJIBOKAT —
3MIIMCHIOE 3aXUCT OCOOU, CTOCOBHO SIKOi BUPIIITY€ETHCS MUTAHHS TIPO MPUTSITHEHHS 10
pI3HUX BHUIIB BiAmoBigampHOCTI [2,cT.28], #oro pobora monsrae B 3a0e3MeUCHH]
IOpUMYHO TPAMOTHOI JOMOMOTH MiA3aXUCHUM Ta HAJaHHS TakhuM o0co0aM
MOBHOI[IHHOTO 3aXHCTy; HOTapiyc - L€ JepXkaBHUU ciy>)kOoBelb ab0 MpuBaTHA
oco0a, sika Ma€ TOBHOBAXXEHHSI WIOJ0 3AIMCHEHHS PI3HUX HOTapladbHUX [Iii;
CJIITYUI - IPOBOJIE 1OCYIOBE PO3CIIAyBaHHS Y KPUMIHAIIBHOMY MTPOBA/KEHHI, Ha/1a€
MPaBOBY OIIHKY AisiM 0coOu (KkBami(ikallis 3JI09MHY), BCTAHOBIIIOE KOJIO MPUYETHUX
710 BUMHEHHS 3JI0YMHY 0C10, MOTHUBU BUMHEHHS 3JI0YMHY, BUSBIISIE YMOBH 1 IPUUHUHU
BUMHEHHS 3JIOYMHY, HaJa€ OOBUHYBaJbHUU aKT MPOKYPOPY JUIsl 3aTBEPIDKCHHS, Ta
nojaibinoro HampasieHHs 10 cyny. Y crarti 40 KIIK VYkpainu 3a3HadeHo, mio
CIIIIYMII HECEe BIAMNOBIAAIBHICT, 3a 3aKOHHICTH Ta CBOEYACHICTH 3I1HCHEHHS
MpolecyalbHuX 1 y KpUMiHATBHOMY MPOBa/KEeHH1 [2,cT.24].

Jlns MeHe HaHIIKaBila CHeIladbHICTh — ciaiguuil. [lpamoBatd ciaiguuMm s
Mpisijia 3 JUTHHCTBA Ta MPIIO JI0CI, HE3BAKAIOUM HA T€, MO MEHI 0COOMCTO BiIOMO,
0 Tparmsd CIA490ro JOyKe BakKKa, BOHA BHUMAara€ 30CEPEIKEHOCTI, YyBarw,

MOCUIIOYOCTI,  CKPYIYJIBO3HOCTI,  TENAaHTUYHOCTI, HASBHOCTI  aHATITUYHUX
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3n16HOCTEH, 10OpO1 mam'siTi, BMIHHS IIBUAKO PO3IIYKYBaTH HEOOXiAHY 1H(OpMAILIiIO.
CnigyoMy JOBOJUTHCS HEJIETKO, HOr0 MOKYTh CE€pe/l HOUl BUKJIMKATH Ha MicCLe MOii,
o0 0OCTeXXUTU Tpyn abo AonuTatd 3arpumaHoro. Cligyuil, po3riifae KOXHY
KOHKpPETHY CHUTyaIlll0o, HOMYy MNOTPIOHO HE MPOCTO BHUCIOBUTHU CBOIO AYMKY 3 ii
MPUBOJY, a JaTU TPAaHUYHO TOYHE , IOPUANYHO TPAMOTHE PO3'SICHEHHS 3 MOCHIIaHHAM
Ha KOHKPETHI naparpay YNHHUX 3aKOHIB 1 MiJJ3aKOHHUX aKTiB.

Toii, xT0 00paB mpodecito opucTta 3a MOKIUKOM CEpI, XTO 0auuTh CBOE
MOKJIMKAHHS B 3MiHI CBITY Ha Kpallle, Iparie 3poouTy Moro O0e3neyHImmM, 1 KOro He
JSKa€ TIOCTIMHUM MWIBHUH KOHTPOJb HaJ MOro MJisIbHICTIO 3 Ooky 3MI,
IPOMAJICBKMX OpraHi3alliii Ta BHUINECTOSIINK 1HCTAHIIIH, OTPUMAE BiJl CBOET pOOOTH
BEJIMYE3HE MOPAJIbHE 33]I0BOJICHHS.

Ha nwuranus,uomy s BuOpana mpodeciio IOpuUcTa, MOXY BIAMOBICTH, L0 S
Oaxkaro OyTH MOTPIOHUM JIOJSIM, CYCIIUIBCTBY, AEPKaBl. 3 L1€I0 METOIO sI BUPOOJISIO B
c001 Taku SIKOCTI1, IK TPAMOTHICTh, CAMOJAUCIUILIIIHA, BIAMOBIJAIbHICTb.

IOpuct noBuHEH BOJIOAITH TaKUMH NPOPECIHHUMU SKOCTAMH, SIK THYYKICTb
PO3yMy 1 XapakTepy, TOCTpa CIOCTEPEKIIMUBICTh 1 YillKa MaMm'siTh, caMOBJIAJaHHS 1
BUTPUMKA, MPUHIIMIIOBICTh 1 CIPaBEIJIMBICTh, OPraHi30BaHICTh 1 CAaMOCTIMHICTb.
Benuke 3HaueHHs i1 HHOTO MarOTh PEKOMEHJAIlli TCUXOJOTIYHOI HAayKd, sKa
BKa3ye MPaBWIbHI IIJISAXH 1 3ac00U iX (hOpMyBaHHS.

FOpuct - ocobucricTh, sika MOKJIMKAHA CTATH BUIIE CBOIX 3BUYOK, Oa)KaHb: BIH
MIOBUHEH POOUTH CBOIO CIPaBy TaK, K LbOTO BHUMAararmTh IHTEPECHU CYCIIbCTBA.
[TpaBonopymHUKH - 4aCTO OCOOU CUJIbHI, IIIECIPSIMOBaH1, BECTH ABOO1H, 3 AKUMH HE
npocto. Hepinko poboTa HaZ pO3KPUTTSIM 1 pO3CIITyBaHHSM 3JI0YHHIB - CyTHUKA M1k
O0COOHMCTOCTSIMH, XapaKkTepamu.

KOpuct pomomarae HecnpaBeIIMBO CKPUBIKEHOT JIIOJMHI, 3aXUIA€ IpaBa
MOTEPIIJIOr0 BiJ 3J0YMHY, JIOIIOMAara€ JIIOJWHI BIJHOBUTH a00 3aXHUCTUTH CBOI
npasa. Bix ropuctiB moasaM noTpiOHa "mBuAKa 1 HeBiAKIagHa" nonomora. IOpucr,
KU TPaIIoe CIIIYUM, TPOKYPOPOM, CYIJICI0, 3a0e3meuye CIpaBeasiiBe MOKapaHHS
3TOYMHIIS.

S 3pob6uita cBii BuOip Ha mpodecii Ta xouy peanizyBatu cede B Hiid. HeoOxiaHO
BIpHUTH B ceOe, B CBOI CHJIM, 3HAHHS 1 BCE BUIJIC B i} IIKaBii, ajie BaXKKIH mpodecii.

169



Tamapenko Ieop Bimaniiioeuu
Yuenv 9 xnacy
Cesepodoneybkozo bazamonpo@inbHo2o iyero

3AXHCT OUBLIBHOI'O HACEJEHHSI ITIJT YAC BIMHM:
MMPOBJEMU ®THAHCYBAHHSI OKYIIOBAHUX TEPUTOPIN

Biuna xapuyemuvcs epowiuma,
BIlUHA 36€CeNAEMbCI KPO8 10
([lanuno Tynmano)

3rigHO pi3HUX JAHUX Ha OKYMOBaHUX Tepuropisx Jlyrancekoi Ta JloHenbKoi
oOJyacTell MpOXKMUBaA€ BIJl TPhOX J0 I’ SITU MUIBHOHIB JtoAeil. bararo 3 HuUX norpedye
COLIIAJIBHOTO 3a0e3MeueHHs 3 00Ky JepkaBH. Y I1i CTATTI S XOTIB OM po310patu, sKa
KpaiHa BIANOBIIaJIbHA 32 YTPUMAaHHS [[bOTO HACEJICHHS .

BpaxoByroun MO3MIiI0 HalIoi JEp>KaBU MPO BU3HAUEHHS LIUX TEPUTOPIN SIK
OKYIIOBaHUX, BBa)Kal0 JIOIUIBHUM CKOpHcTatucs JKeHEeBChKOIO KOHBEHLIEI Bix 12
ceprHs 1949 poky npo 3axUCT HMBUIBHOTO HACEJICHHS MiJ Yac BiifHM, a came ii TpeTIo
yacTuHY “‘OKyINoOBaHi TEPUTOPIi .

3rigHo 3a3HauyeHoi Konpenuii (Crartts 55):“Okynyroda nepkaBa 3000B's13aHa
3a JIOMOMOTOI0 BCIX HAasBHUX KOIIUTIB 3a0€3MEUYUTH MOCTaYaHHS I[UBUILHOTO
HAaCEeJIEHHS IPOJOBOJILCTBOM 1 CaHITAPHUMHU Marepianamu. BoHa nmoBuHHa, 30Kpema,
BBO3UTH HEOOXIJHI Xapyi, CaHITapHI MaTepiaJid Ta 1HII MPEAMETH B TUX BHUIIAJKaX,
KOJIU peCypCH OKYIIOBaHii TepuTopli Oy1yTh HEAOCTATHI.”

Buxonsun 3 miei crarri crae 3po3yMiIMM, IO BIiANOBIJAIBHICTH 34
3a0e3MeUeHHs] HaceNIeHHs Ha OKYITOBaHIM TEPUTOPIi JISKUTh HA OKYIYIOUid JepKaBi,
AKOI B HamoMy BUNAAKy noctrae Pociiicbka ®enepariisi, 1 came sl KpaiHa Mae
MocTayaTd TMPOJOBOJILCTBO Ta CaHITApHI Marepiaii Ha OKYIMOBaHY TEPUTOPIIO
JIyrancekoi Ta JloHenbkoi o0nacTei.

Ha miaTpumMky cBoei mo3wuilito HaBoKy HOopMy Crtatti 59 Tieil xx KonBenii:
"fKmo mocTtayaHHS BCbOIO HAcEJIEHHS OKYIOBAHOI TepUTOpii abo yYacTUHU HOro
HEJOCTaTHhO, OKYIyloua JepaBa INMOBHUHHA IOTOAUTHCS HA 3aXOAM 3 HAJaHHA
JIOTIOMOTH JTAHOMY HACEJICHHIO 1 TTIOBMHHA CIIPUSATH 31MCHEHHIO IMX 3aXOJiB yCiMa
HassBHUMHU B 11 PO3NOPSAIKEHH] criocobamu.”

Crarra 60 KonBeHlIi BU3Haya€ BUMOTHM 10 BaHTaXHY JAornomory: “BanTaxi
JIOTIOMOTHY HE 3BUIBHSIOTH OKYMYIOTh JEPKaBy Bij BiAMOBIIATLHOCTI, TTOKJIAEHOT Ha
Hel cratTsmMu 55, 56 1 59. Okymyroua JepkaBa HE IMOBMHHA JaBaTH BaHTaXaM
JOTIOMOTH  Oy/b-SIKOTO 1HIIIOTO TMPU3HAYEHHS, 32 BUHATKOM BUMAJKIB TEPMIHOBOI
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HEOOX1THOCTI, B IHTepecax HaCeJIeHHS OKYNOBaHOI TEPUTOPIi 1 3a 3roJ010 Jep KaBH-
MOKPOBUTEIbKU.”

bepyun 10 yBarm 3MICT OCTaHHBOI CTaTTI MOKHA JIUTH BHUCHOBKY, IO
TyMaHITapHI BaHTaXl1 SK 3 OOKYy MDKHApOJIHUX OpTraHizaiiii , Takux sk YepBOHUIA
xpect un OOH , Tak 1 3 60Ky JepKaBU-TIOKPOBUTEIBKU — YKpaiHU ,HE 3BUIBHSIOTH
Pociiiceky Denepariito Bij MOKIaIeHUX Ha HET 3000B’s13aHb.

OxpiM MDKHApOJIHUX JIOKYMEHTIB 3a0€3MEUYEeHHS OKYNOBAaHHUX paloOHIB
JIyrancekoi Ta /loHenpkoi o01acTeil, peryIroeTbCcsl i yKpalHCbKUM 3aKOHO/IaBCTBOM.
3okpema, 7 muctomana 2014 poky KabGinerom MinicTpiB Ykpainu Oyna BuaaHa
[ToctanoBa Ne 595 “IIpo neski nuTaHHsS (QiHAHCYBaHHS OIOHKETHUX YCTAHOB,
3M1MCHEHHS COLIAJIbHUX BHIUIAT HACEJICHHIO Ta HadaHHA (DIHAHCOBOI MIATPUMKH
OKpeMHUM TiampueEMCTBaM 1 opranizariisiMm [loHernpkoi ta Jlyrancekoi oGmacteit”, y
AKIM 3 TIOMIX 1HIIOTO 3a3HAYEHO IMpPO TMEepeHEceHHs] (pIHAHCOBUX YCTAHOB 3
OKYNOBaHOI TepUTOpii Ha BUIbHY. T0OTO 1€ O3Hayae (QakTUYHE NPUIUHEHHS
COLIIAJIbHUX BUILIAT Ha 3aXOIUJIEHUX TepUTOpisX. Lle cnpuumHeHo sIK HEMOKIIUBICTIO
JIOCTABJISIHHS TOTIBKM Ha OKYIOBaHI TEPUTOPii, TaK 1 HE PI3KUM 3MEHIICHHIM
HAJIXO/HKEHB Y OIOJIKET 3BIITH XK.

Jo Kowmmiekcy 3axofiB MO0 BUKOHAHHS MIHCBKUX YTOJI, MiJAMHUCAHOTO
12.02.2015 p. y MiHCbKy, BXOAUTh NYHKT 8, SKHA YyKa3dye Ha '"BU3HAYEHHS
MOJAJIbHOCTEH MOBHOI'O BIJJHOBJICHHS COIlaIbHO-€KOHOMIYHMX 3B'I3KIB, BKIIIOYAIOUN
colllajibHI TepeKas3u, Takl SK BUIUIaTa MEHCIA Ta 1HII BUIUIATH (HAIXOJKEHHS U
JIOXO/JHM, CBO€YACHA OIUIaTa BCIX KOMYHAJIbHUX  PAaxyHKIB, ITOHOBJICHHA
OTMOJIaTKYBaHHS B paMKax MPaBOBOTO MOJs YKpainu)"'. Y HOMoBHEHHI 10 TOKyMEHTa
€ TaKoXX MYHKT BiAMOBiAHO 10 3akoHy "IIpo ocoOnuBUi MOPSIOK MICIIEBOTO
cCaMOBpSIyBaHHS B OKpemMux panoHax [loHerpkoi Ta Jlyrancekoi obnactend", sikuii
BKa3y€ HE TIIbKM Ha "MOJIUBICTH IS LICHTPAJbHHX OpPraHiB BHKOHABYOI BJaIu
yKJIaJaTd 3 BIANOBIIHMMHU OpraHamMH MICIIEBOTO CAMOBPSIYBAHHS YTOIU OO
€KOHOMIYHOT0, COL[IaIbHOTO W KYJBTYPHOI'O PO3BUTKY OKpPeMHUX pailoHiB JlOHEUbKOi
ta Jlyrancekoi obsacteit”, a ¥ Ha Te, 110, "AepkaBa HaJa€ MIATPUMKY COIIAJIBHO-
E€KOHOMIYHOMY PO3BUTKY OKpemMux paioHiB JloHenbkoi Ta JIyrancpkoi odmacteit".

BpaxoByroun MiKHApOIHI JOKYMEHTH (HANpUKIAL  TPETI0 YacTUHY
xeHeBcbkoi KonBentii Bin 12 ceprast 1949 poky mpo 3aXHCT IIUBUILHOTO HACEIECHHS
miJ 4Jac BiWHU), YKpaiHa Mae MOBHE Ha II€ MpaBo, a/pKe HE BIAMOBIAAJIbHA 3a
ryMaHITapHy Ta 0€3 MEeKOBY CUTYyallli HA HEKOHTPOJIbOBAHUX TEPUTOPISIX.

Takox 1CHYI0Th 0araTo MpeleeHTIB y CBITOBIM MPaKTHUIll, KOJU 3a0e3MeYeHHs
3arapOaHUX TEPUTOPIi JIATAIO0 HA arpecopa

HaiiGinpmr gOopeyHUM € TPUBENCHHS TPHUKIAAIB 3 JEPKaBOI-arpecopoM B
ob6mmy4i Pociiicekoi @enepartii € kouduuikt y Monmgosi (IIpuaHicTpoB’s ) Ta BiiiHa y
['pys3ii ( A6xa3sis, [liBnenna Ocerist). B 000X Bumankax kpaiHu nepedyBain y CX0KUX
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3 Hamow cutyauisMu. OO0uABI KpaiHu nepeOyBalid y CTaHl Tak 3BaHOI TiOpUIHOT
BiiHM 3 Pociiickkoro Qeaepartiero. PocilicbkuMmu BificbkaMu, Tak caMoO SIK 1 B
YKpaiHCbKOMY BHUNAJAKy, OyJiM 3axoruieHi teputopii. 3pemtoro MonmoBa | I'pysis
MOBHICTIO 3HSJIM 3 ce0e BIAMOBINAIBHICTh 32 BCeOIUHE 3a0e3MeUYeHHsI OKYIMOBaHUX
paiioHiB.

3apa3 rymaHiTapHa CUTYyaIlisi Ha TUX TEPUTOPISX OIHIOETHCSA SK 3aI0BLIHHA.
Ab6xa3is Ta [liBnenna Ocertist GpiHaHCYI0ThCA 3 Pociiicbkoro O01omKeTy .

Ha ocHOBI mMX mpeneAeHTiB MOXKHA 3 YIEBHEHICTIO 3asBISITH MPO Te€, IO
VYkpaina He 3000B’s13aHa yTPUMYBATH HACEJICHHSI OKYIIOBAaHUX TEPUTOPIH, aje MOXKe
11e 3poOUTH 3a BJIACHOIO 1HIIIATUBOIO SIK TyMaHHa, IEMOKpaTUYHA JepKaBa.

Orxe, migBoauMo migcymku. Heoromorena BitiHa 3 Pociiicekoro dexaepariiero
Ha Cxoxi Ykpainu TpuBae BxKe Maike JIBa POKH . 3a Iei 9ac BCTUTIIM BCTAHOBUTHUCS
MIEBHI CTIMKI KOPAOHU MK BUIBHOIO YKpaiHOIO Ta okynoBaHuM /lonbacom . Lle nae
3MOTy TOYHO BHW3HAYUTH PAWOHW , MO MiUIITal0Th YTPUMAHHIO Ta COIIaJIbHOMY
3a0€3MeUeHHI0, TOOTO BUIBHI, Ta Takl, IO HE MOASITal0Th — OKYIOBaHI.
BukopucroByroun CBITOBHI JOCBIJ, MOXHA JIINTH BUCHOBKY, IO Jep)kaBa YKpaiHu
Ma€e TOBHE NPaBO HE Oparu ydacTh Yy 3a0€3Me4eHHI HOPMabHOI T'yMaHITapHOi
CUTyallll Ha HEMAKOHTPOJbHUX W palioHax (BUIUIA4yBaTU COIQJIbHI BUIUIATH ,
HaJICUJIaTH TyMaHITapHi BaHTax1). Lle 3akpiyieHo K y MDKHApOJHHUX yTrofax, TaK 1 B
YKpaiHCbKOMY 3aKOHOJIaBCTBI.

3rinHo 3 Yopuow kuury Kpemiss, sky mnpe3deHTyBaB MiHICTpiB YKpaiHu
1H(pacTPYKTYpHI BTpaTH, SKUX 3a3Haja YkpaiHa Tuibku y 2014 p. B pe3yibrarti
anekcii Kpumy ta okynarii yactuau teputopiii Jlonenpkoi 1 JlyraHchkoi oOnactei,
TaKi: — 3HUIIeHO 20% HUHIIIHHLOTO EKOHOMIYHOTO TIOTCHITIANY;

— 100 MinbiOHIB TpUBEHB MI0IHA — Ha npoBeaeHHs ATO;

— Ha 23 MJIpJA TPH 3MEHIIUIIUCS HAIXOKEHHS JI0 3BEICHOT0 OIO/IKETY (3 HUX
13,2 mapn ve noganu Jloneunpka it Jlyrancrka o0mnacri);

— ymanu obcsru npomucioBoro BupooHunTBa (lonenpska obmacts — 31,5%,
JIyranceka — 42%);

— TMPUINIAHUIU PpoOOTYy (30Kpema ¥ uepe3 pyWHYBaHHA U TOIIKOJKEHHS)
Am4eBchbKUM MeTKOMOIHAT, JIOHENBKUH MeTalonpoKaTHUM 3aBoJl, JIOHEIbKHIA
eJeKTpoMeTanypriiuuii  3aBoji, CraxaHOBChKU (epocmuiaBHuil. [IpakTuuHo He
mpaifoe  "AzoBmam". CrosiTe kokcoximu B [opmiBii, AsmiiBii, ScuHyBatiil.
[Ipunuuuau podOTy OUTBUIICTh MIANPUEMCTB MAIIMHOOYIBHOI Ta XIMIYHOI Taiy3i,
30Kkpema i ropaiBcbkuit "Ctupon".

Ocobucto Mos aymMKa 3 IIbOTO MPHUBOAY Taka: YKpaiHa He Mae ¢iHaHCYBaTH
HEMIJKOHTPOJIbHY TEPHUTOPIIO , ajie ¥ HE NUBJISYNCH HA 3aKOHW HE JOMMYCKATH
TYMaHITapHY CUTYaIlil0 10 KaTacTpodiyHOTO PiBHS . BBakaro MOIIIBHUM BBE3EHHS
T'YMaHITapHUX BaHTaXIB, Y pa3i KpailHb01 MOTpeOH, ajie 3 yMOBOIO, 110 PO3MOIITICHHS
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i€l qonoMoru Oynie MPOBOJUTUCH YKPATHCHKUMU IMPEACTaBHUKAMH il KOHTPOJIEM
MDKHApOJIHUX OpraHizallii, 3riHo 59-Toi cTaTTi *KEHEeBChKOI KOHBEHIT MPO 3aXHUCT
IIMBUILHOTO HACeJICHHS MiJ 4Yac BiMHU. B cuTyarii, mo ckiamacs Hamri Jeprasi
noTpiOHO OajaHCyBaTH MK JIOITIOMOTOIO CBOIM TpOMaJsiHaM, 3a/JIs1 HE JOMYIICHHS
KPUTUYHOI CUTYyallii, Ta MepeKIaJeHHsIM 3000B’s13aHb 3 (piHAHCYBAaHHSA OKYIOBaHUX
pationiB JIyrancekoi Ta JloHenpkoi o0acTei Ha qepkaBy-arpecopa.
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