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Po3rmsiHyTi THTaHHS TONANBIIOrO PO3BHTKY IPaBOBOI HAayKM B yMOBax po30ymZoBH B YKpaiHi
TPOMAISIHCHKOTO ~ CYCIIbCTBAa. BHeEceHi Mpomo3uIlii ImO0J0 BIOCKOHAJCHHS 3aKOHONABCTBA 3
ypaxyBaHHSIM TIEpEJOBHX JOCSTHEHb 3apyOikHOI Hayku. Meta KoH(EpeHIi - pO3BUTOK CBITOTIISAIY
CTYJIEHTCHKOI MOJIOJi y TPaBOBili Ta eKOHOMIUHIN HAyI, 11 IHHICHUX OpieHTamii. HaganHsa cryneHTam,
acmipaHTaM Ta MOJIOAMM HAayKOBISM MOXIIMBOCTI BUNPOOYBaTH CBOI 3HAHHS Ta pENpPE3CHTYBaTH
HayKoBi crpoOu. [IpomoHyroThesi Ajsi OOrOBOpEHHS KIIOUOBI MPOOJIEMHI MUTAHHS CYYacHOTO €eTaIy

pehopMyBaHHS CUCTEMH BITYM3HSIHOTO 3aKOHOJIAaBCTBA.

Monoos i nayka: cyuwacuuii cmawn, npooénemu ma nepcneKmueu po3GUMKy npaea 6 YKpaiui:
Mamepianu Misxcnapoonoi naykogo-npaxmuunoi Kougepenyii  cmyoenmis, acnipanmie ma MoIoOux
naykosyie. M. CeBepojonenbk, 19-20 tpaBus 2015 p./ 3a pen. npod. Pozoscekoro B.I. —
CeBepojonerpk, CximHOYKpaiHCBKUI HamioHanpHMI yHiBepcuTeT iMeni Bomommmupa Hamsa. 2015, —
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Jopozi opy3i, wianoeni konezu, cmyoenmcovke mosapucmeo !

[Iupo BiTat0 y4aCHHKIB HAYKOBO-TIPAKTUYHOIT KOH(DEpEeHIIii.

CporonHi, y CKJIQIHUX yMOBaX iCHyBaHHS Hamoi AjbMa Marep, Hayka, K 1 paHimie, €
OJTHUM 3 TOJIOBHUX MPIOPUTETIB AisuIbHOCTI. TuM OibIiie, 10 po3B’I3aHHA aKTyaIbHHUX IpoOIeM
icTopu4HOi Ta IOPUAWYHOI HAyKH, 3MIIHEHHS IHTEJEKTYaJIbHOTO IOTEHIIATy CIIY>KUTh
NOAAJBIIOMY PO3BHTKY Ta 3MICTOBHOMY HAIOBHEHHIO TIPOLIECY OCBITH, HOTJHOICHHIO
IHHOBAaLIHHUX TIEPETBOPEHB B Chepi MATOTOBKH KaJIpiB IS FOPUCTIPYACHIII.

[lepexonanuii , M0 MM 3 BaMU i TOJali pOOUTUMEMO BCE MOJKIMBE 3aJisi PO3KBITY
YHIBEPCUTETY ¥ BUKOHAHHS HAIIOTO TOJIOBHOTO OCBITSHCHKOTO 3aBJAHHS — ITJITOTOBKH IS
VYkpainn MaiiOyTHbO1 eniTu. Hayka choroaHi, 0coOIMBO FOpHANYHA, CIIPOMOKHA IMIATPUMATH Ta
3MIHUTH JKUTTS, 3aXUCTUTH JIIOJUHY, HAaJaTH i MOMJIMBOCTI JUISL Tpaimi Ta TBOPYOCTi, 1 5
IPOTIOHYIO BaM PyXaTHCS HUITXOM IHHOBAI[IHHOTO HayKOBOTO IOIIYKY.

Bbaxkaro BciM 10Oporo 310poB’si, MACTS Ta TBOPYOI EHEPTii.

3 1oBarorw
B. o. pexTopa CXiJHOYKpaiHCHKOT'O HAI[lOHAJIILHOTO
yHiBepcuteTy iMeHi Bonogumupa Jlans.

JloKTOp TEXHIYHUX HAYK, TIpodecop [Topkysn O. B.



CEKIIIA 1
ITPOBJIEMH PO3BUTKY KOHCTUTYI[IHHOIO TA MIZKHAPO/JHOI' O

IIPABA; ICTOPII JIEP/KABH TA ITIPABA

Kepienuxk cekuii K.i.n., oouenm bapadaw 10.B

Cexpemap cexkuii Mas3yp B.

Boiikosa K. JI.,
cmydenmka 5 kypcy epynu FOI —144m,
IIOMII CHY im. B. Jlana.

Hayxosuii kepienux: x.10.1.. ooy. Tamapenko I. B.

3AXHCT KOHCTUTYIIHHHX ITPAB MOJIONI: MUDKHAPOJHHH JJOCBIJ TA
VKPAIHCBKI PEAJIII

Monoap 3aBxan Oyna i 3aUIIAETHCS COLIAIbHUM JBUTYHOM Ta MalOyTHIM Oyab-sKoi
Kpaiau. EHepriiiHicTh, *BaBiCTh Ta XUTTEBUH 3amay JONOMarailoTh OOMpaTH CBill HUIAX 1, HE
03UpAIOYMCh, UTH BIEpPEd, CKOPSITH BEPIIMHY 3a BEPILIMHOMNO, 1, pOOISYN NOMUIIKH, HIKOJIU HE
31aBaTHca. Alle 1HOAI MpaBa IOHAKIB MiANAAAI0Th M OOMEXKEHHs, MOPOLKYIOUH THM CaMHM
BiKOBY nuckpuminaiito. 1o 3 Toro € 3akoHHe, a 1110 MPOTUTIPABHE, CIIiJT PO310paTHUCS.

AKTyallbHUMH € Takl IpoOJeMHI MUTAaHHS Yy raiy3i 3aXUCTY MpaB MOJIOJL, SIK: Mpodiaema
BU3HAUYEHHS BIKOBUX paMOK MOJIOJI (BOHM JIEII0 pPO3PI3HAIOTBCA Ha JIEP)KaBHOMY Ta
MDKHapOJAHOMY PIBHSIX), HU3bKHH PIBEHb BUKOHAHHS 3aKOHIB y Wil raiys3i Ta HeAOAep KaHHS
IpaB MOJOJI, TapaHTOBAaHUX 3aKOHOJABIEM, MIHIMAIbHUN BIJCOTOK IIpalleBIAIITyBaHHS
MOJIO/I1, HEAOCTATHS PO3BUHYTICTh MOJIOAKHUX OpraHizaliid Ta iX Mi3epHa YHCEeNIbHICTb, 1HIII.

BuBueHHI0O pgaHoro mnuTaHHSA OynM TpHCBsYeHi mpaini Oaratbox HaykoBLiB: O.
3onoryxina, B. Opnoss, B. JIroBina, O. banakipesa, B. Omnikienko, O. Banbkoana, C.
['aBpumna, B. Tapacenko, M. TymicoBa, A. €ropoBa, H. bomorinoBa, M. Anekceenko, I
Xpucrosa, M. by6umis.

Meto0o po0OOTH € OornsJ Cy4acHHX HpoOJieM 3axHUCTy IpaB YKpPaiHCHKOI MOJIOJIL,
y3arajbHEHHS BITUM3HSHOTO Ta 3aKOPJAOHHOTO JOCBITY 3aXMCTy IpaB MOJOJI Ta HaJaHHS

NPOMO3HULIH, CIPSIMOBAHUX HA MOJOJAHHSA KPU30BUX SIBUIL Y L1 cdepi.
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Ocob6nuBy yBary ciiJi IPUAUTUTH APYroMy MOKOJIHHIO MPaB MOJIOJI, TOOTO 0COOMCTUM
npaBaM TpomazasH. [IpaBa Mosoni y cormiaigpHIA Ta €KOHOMIYHIM cdepi BHU3HAIOTH MPoOIeM
OinbIe O/ IHIIWX, BCE YaCTiIIe MPOBOKYIOTh JAUCKYCIi Ta «rapsdi» oOroBopeHHs. IlutanHs
najiHHg piBHA XKUTTA [1], mpaneBnamTyBaHHs, BIACYTHOCTI HaJSKHOI TypOOTH AepkaBU IIPO
cBoi momoaux rpomaasH, BUI/CHI/ly, iHdexmiid, mo MmepeaaroThCcsi CTATEBHM ILISTXOM,
TyOepKy/Ib03y, TenaTuTy TOIIO, BUCOKUW piBEHb 3JIOYMHHOCTI, MagiHHA Mopaii. Lle mnume
yacTKa THX, TaK OM MOYMTH, HE3PYYHOCTEH, SIKI 3aBa)KalOTb HOPMAJbHO YXUTH Yy ChOT'OJICHHI
MOJIOJIUM YKpPATHIISIM.

I xoua Ha 3aKOHOJABUOMY DIBHI IIi HMHUTAaHHS JOCTaTHBO YPETrYJIbOBaHI, MOJOXKEHHS
HOPMATHUBHUX aKTiB HE BUKOHYETHbCA Yy TMOBHIN Mipi. BHHOIO 1IbOMy HeJOCTaTHS MaTepialbHO-
¢diHaHCOBa MiATpUMKa, Opak MPOEKTIB Ta IUIbOBUX IporpamM. Tomy BKpall MOTPIOHHM €
HEYXWIbHE BHKOHAHHS ICHYIOUHMX 3aKOHIB, aKTiB Ta MpOrpaM, IHIIMMH CIOBaMH HEOOXiTH1
KOHKPETHI MPaKTH4HI Jii.

HeoOxigHiCTh 3aCTOCYBaHHS [HX Jid MOXHA MOOAYUTH W y THUX OCOOJIMBOCTAX Ta
TEHCHIIISX, SKi CKIAIKNCS Y MOJIOAI>KHOMY CEKTOP1 3aHATOCTI:

- 3MEHIIeHHS KITbKOCTI MOJIOAMX CIEI[aNiCTIB B YCIX Taly3siX eKOHOMIKH, 0COOIMBO B
cdepi HayKH.

- TloctymoBe 30inbmIeHHs 0e3poOiTTs cepen moiomi (6muspko 40% Bix 3arambHOL
kinmpkocTi. KpiM Toro, Tpu uBepTi W€l Tpymu CKIAAAIOTh JKIHKH, JUIsI SIKHX IpoLec
MpaleBIAITYBaHHS € OUIbII CKIAAHUM, HIXK JIJIS YOJIOBIKIB.

- Ilonynsapuzauis cdepi TIHBOBOI 3alHATOCTI, SKa NPUBAOIIOE MOJOIb YEpPE3 CBOKO
MOOUIBHICTh, CBOOOAY y BHOOpI MAili ¥, Haifyacrtimie, He TOTpelye CremialbHOl, JOBTOi
MiJTOTOBKH, a TIJIBKU MIEBHI HABUYKH.

SIKI0 pO3TNISHYTH 3aKOPIOHHHM AOCBiJ, TO 3a JaHUMH JOCHiTHUKIB moHany 50 %
HOBUX JMIUIOMOBaHUX (haxiBIliB “caMOBIAIITOBYIOTHCS . Ha chOoromHIIIHIN A€HBb JAep)KaBHOI
CUCTEMM INpalleBIAIITYBaHHS MOJOAMX  (axiBIIB Maibke He icHye. Takuil cTaH pi3KO
KOHTpacTye 3 IMpalleBlaliTyBaHHAM MoJoauX (axiBLiB B IHIIMX  KpaiHax  CBITY, [
PO3MOBCIO/DKEHA TMPAKTUKA YKIAJaHHS CTYIACHTaMH KOHTPAKTiB 3 OKpeMHMH (ipMamu, sKi
nobuparoTh ans cebe BianmoBigHuX (axiiiB. Hampuknan, y CIIA 6imem HiK 80 %
BUITYCKHUKIB TPaLIEBIAIITOBYIOTHCS MPOTATOM poky. Y fmoHii neil nokazHuk nepesuinye 90
%. OTxe, 11e MOXJIMBO TOMY, 1[0 CHUCT€Ma OCBITM B LIMX KpaiHaX Opi€EHTOBaHA HAa THYUYKY
pi3HOOIUHy cremiamizamito [2, c. 79]. CBiToBUil OCBiA CBiIYUTH, IO BUTPATH HA OCBITY

noBuHHI ctanoBuTH He MeHII 5 % Big BHII, a excnepramu FOHECKO wminimanbsHO MOXiIMBa



YacTKa BUTPAT JEp>KaBU Ha OCBITY BU3HAueHa Ha piBHI 3,5 %. 3a iX HeIOTPUMAaHHS HEMHUHYYUM
cTaHe po3mnaj iHppacTpyKTypu ocBiTHROI cucTteMu. CtocoBHO YKpainu y 2004 p. 11eit moka3HUK
BUTpAT Jiep>kaBu cTaHOBUB juiie 3,1 %. B HacTynHi poku OIOMKETHI BUAATKH Ha OCBITY B
Haimii Jaeprasi craHoBuiIH Bix 4,2 % 10 6 % [3].

Takox cmig 3ragatu mpo Take SBUINE, SK «IUCKPUMIHAIIS MOJOA», ado 3a BIKOBOIO
O3HAKOI0, 5IKa 0COOJIMBO MOMITHA Ha PUHKY mpami. JJucKkpuMiHaIis MOJIOAUX JIIOACH HAa PUHKY
mpari - IIe aKkTyajgbHa MpobOsieMa Iyl Oynb-sIKOI PUHKOBOI E€KOHOMIKH, THM OLIbIIE IS
YKpaiHChbKO1, KoJIn 06€3po0iTHUMHU CTaroTh He3aTpeOyBaHi BunyckHuku [1TY, BH3 i TexnikymiB
MOJIOJI JIFOJH, SIKI MalOTh OCBITY, ajieé He MaloTh JOCBiAy poOoTu 3a ¢axom. MoxKHa BUIUIUTH
KUTbKA BHJIIB TUCKPUMIHAII] HA PUHKY TIpaIli:

1.Jluckpuminaliis mpu Haiimi Ha poOOoTy (abo, HaBMaKW, MPU 3BUILHEHHI 3 POOOTH)
BiI0OYBA€ThCS TOJi, KOJMU Ty YW IHIIY TPYIy HAaceleHHs 3a 1HIIMX PIBHUX YMOB, OCTaHHIMHU
OepyTh Ha POOOTY 1 MEPIIMMHU 3BUILHSAIOTH. BimoOpakeHHsM Takoi curyarii Oyae OuTbII
BUCOKHIA piBeHb O€3pOOITTS Y TAKUX TPYI HACEIICHHS.

2. luckpuminaris npu Bu6opi npodecii abo mpocyBaHHiI MO cayx0i BiI0OyBa€ThCsI, KOIH
AKUI-HeOyb TPyl HaceleHHS 3a00pOHAIOTH ab0 OOMEXYITh IOCTYH A0 TEBHHUX BHJIIB
TisUTbHOCTI, TIpodeciid, mocajl, HEe3BaKAOYU Ha T, IO BOHHU 3JIaTHI BHKOHYBATH IIi POOOTH.
3BOpOTHHIA OIK IIHOTO BUIY TUCKPUMIHAIIT - KOHIICHTPALlis JUCKPUMIHOBAaHUX TPYI Ha poOoTax,
JUTSL IKUX Y HUX 3aHA/ITO BUCOKA KBami(ikaiis.

3. luckpumiHaliisi 3 OIJaTH Mpalli BUHUKAE y BUMAAKY OLIbII HU3bKOI OIUIATH Mpari
OJIHUX TPAIIBHUKIB MMOPIBHIHO 3 1HIIMMHU 32 BUKOHAHHS OAHIET 1 Tiel )k poOoTH. ToOTO B TOMY
BUITAJIKy, KOJIM BIAMIHHOCTI B OIUIATI Tpalll HE IMOB'S3aHi 3 BIIMIHHOCTSMHU B €(EKTUBHOCTI
mpairti.

4. JluckpuMiHallisi TOpud OTPUMAaHHI OCBITHM abo mpodeciiiHOi MiArOTOBKU MOXeE
BHUpakaTucsi abo B OOMEXEHHs JOCTYNy A0 OTPUMAaHHS OCBITH ab0 MpodeciiiHOi MiAr0TOBKH,
a00 B Ha/IaHHI OCBITHIX MOCTYT OUIBII HU3BKOT SIKOCTI.

OnuHUBLINCH, B pPE3yNbTaTi PUHKOBHUX pedopM, HalMEHII 3axXHIEHOI YaCTHHOIO
TPYAOBUX KOJEKTHBIB, MOJOAb CTpaXKAae BiJ PI3HUX (OpM coLiaIbHOI JUCKpUMIiHALI]:
HE3aKOHH1 3BUIbHEHHS, MTpady, BUKOPUCTAHHS HEOIUIadyBaHOI Mpall MOJOJl, OCOOJIHBO
MOJIOAIINX BIKOBUX TPy, B MEpiojJ TPUBAJIOTr0 BUIPOOYBAJIBHOTO TEpPMiHYy, 0€3 TBEpAMX
rapaHTii HagaHHS iM 3rOJOM MOCTIHHOI poOOTH, MPUKWMAIOTh MO BIAHOMICHHIO JO MOJIOAMX
mpaiiBHIKaM MacOBHI XapakTep.

OTxe, 3 HaBENEGHUX TMPHUKIAIB, MOXKHA 3pOOWTH IIIe OAWMH BHCHOBOK, IO JeprKaBi



HeoOXiHa OUThIN [il0Ya CHUCTeMa BUKOPIHEHHS TUCKpPUMIHAIT MOJOAI. 3HAYHICTH i€l
npoOeMu OUTBINE, HIXK MOXKE 3/IaBaTUCS HA MEePIIU moriisia. Lle 3yMoBiIeHO THM, 1110 y TTOYaTKy
cBoei mpodeciiiHoi mpoOiemMu, OHAKM Ta JiiBYaTa HE BMIIOTH BIJCTOIOBATH CBOi IpaBa
HaJISKHUM YUHOM M 3aMiCTh TOTO, 1100 peai3yBaTH CBIM MOTEHIIaJl, BOHUM BUTPA4YarOTh HOTO
HU3BKO KBalli(ikoBaHe poOoYe Micle, Ha SKE MOIJIM TpPETeHIyBaTH i 0e3 CBO€l OCBITH,
BHACITIJIOK YOT0, 1€ i 3HUKYETHCS aBTOPUTET OCBITHHOT CHCTEMH.

Tomy, B mUTaHHI 3aXHCTy TpaB MOJIOAI OUIbIIEe yBarw CIiJ TPHAUIATA BCE X TaKH
peami3zanii 3akoHy, TOOTO #oro BukKoHaHHIO. CIiJ HaAroJjomyBaTH HAa CTBOPEHHI OUIBIION
KUTBKOCTI MOJIOJIKHHMX OpraHi3aiiii, ski OyIyTh BHKOHYBaTH (YHKIIIO TPOMAICHKOTO
KOHTPOJIFO 3a JICp)KaBHUMH OpraHAMH Ta IHII[IIOBaTH CTBOPCHHS HOPMATHUBHUX AaKTiB,
PETYIIOIYHUX Ti MPOOJEMH, SKI € HAUTOCTPIIIUMH (OCKUIBKH MOJIOAB Kpalle PO3yMI€ThCS Ha
TOMY, 110 i MOTPiOHO).

B nutaHHsAX corianpbHOro 3a0e3rmeueHHs MOJIOII, HEe 3aiiBUM OyjIe TOCBIJI iHITUX JIEPKaB.
Bkpaii HeoOXiTHUM € CTBOPEHHS HOBHUX POOOYHMX MICIh IS MOJIOI 32 paXyHOK Jep:KaBHUX
JoTalii, 3MAiCHEHHs paHHbOro mpodeciiiHoro BiAOOpy Ta mpodopieHTalii (cydacHUM
npukianaoM € Himeyunna). Takoxk MOXIMBUM € 3a0XOYEHHS MiJIPUEMIIB OpaTu Ha poOOTy
MOJIOJb BiIMTOBIIHOTO BiKYy Ha CTPOK JIO JIBOX - TPHOX POKIB HUISXOM HAJaHHS TEBHUX MUIBT Y
BUIJISI/II 3HVDKCHHS PO3MIPIB BHECKIB 3 I[HOTO IMMIJIPHEMCTBA Ha COIiAJIbHE 3a0e3MeYCHHS

(®panmis, Icnanis).
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Isuenko K.,
cmyoenmka 2-20 poKy HA8UAHHA Mazicmpamypu 0eHHOi hopmu
Kuiscorozo nayionanvroeo ynieepcumemy imeni Tapaca [llesuenka

Hayxosuit kepisnuxk: . 10.1., ac. Kpasuosa 3.C.

KOHCTHTYI[IHHO-IIPABOBHH CTATYC ITPE3H/JIEHTA YKPAIHHU TA
®PAHIIII: ITIOPIBHAIbHUH AHAII3»

VY cranoBieHHI YKpaiHH SIK IPABOBO1, AEMOKPATUYHOI, COLIaIbHOI AeP:KaBU BaKIIMBA POJIb
Hanexxuth [lpesupenty VYkpaiHu, SKHi € TJIaBOIO Jep)KaBH, TapaHTOM ii CyBepeHiTery i
TEPUTOPIAJILHOT  IUIICHOCTI, 3a0e3nedyeHHs TpaB JIOJWHA Ta TpOMaasHUHA. [HCTHTYT
MPEe3UACHTCTBA B YKpaiHl 3HAXOIUTHCS Ha CTajii PO3BUTKY. BinmoBigHO, € HEOOXiTHICTh
BpaxyBaHHS BCHOT'O MO3UTHBHOTO, IO € Y IPAaBOBOMY PETYIIOBaHHI JaHOI 1HCTUTYIII B 1HIIMX
KpaiHax cBiTy, 30KkpeMa y ®OpaHiiii.

Po3rnsa y nmopiBHAUIBHO-IPABOBOMY ACHEKTI 1HCTUTYTY IJIaBU JAEP)KAaBU BaXKIMBHH JUIS
MOIIYKY HUISXIB MiJBULICHHS eekTuBHOCTI PyHKuioHyBaHHs [Ipesunenta Ykpainu. Po3Butok
[[bOTO IHCTUTYTY - 1I€ HE TUIBKH BaYXJINBA TEOPETUYHA, a i MPaKTHYHA MPOoOIIeMa, OCKIJIbKM BOHA
MOB'sI3aHa 3 TPOOJIEMOIO PO3MOJUTY BIQJHHX IMOBHOBaKEHb MK [Ipe3uaeHTOM Ta I1HIIMMU
OpraHamH BJIa/id, a TAKOK 3 MUTAHHAM ONTHUMI3aLlii B3a€MOIIT BIAJHUX CTPYKTYP.

AKTyaJbHOIO 1 TOCTpOIO MPOOJIEMOI0 CydacHOi HAyKH KOHCTHUTYLIMHOTO npaBa YKpaiHu €
npo0JeMa TEOPETUIHOTo OOTpyHTYBaHHs Miciis 1 poui [Ipesunenta Ykpainu sik riaBu epKaBu
y 3arajibHii CHCTE€MI OpraHiB Jiep>kaBHOI Biaau. KOHCTUTYIIIIHI HOPMU, IPUCBSIUEH] TPAaBOBOMY
crarycy IIpe3unenra Ykpainu, 1al0Th MOKJIMBICTh HIMPOKOTO TIIyMau€HHs! TOBHOBa)KEHb INIaBU
nepxaBu. Lle MICTHTH 3arpo3y BUKPHBIEHHsS AIMNCHUX HaMipiB 3aKOHOAABLSA 1 (aKTHUYHOTO
Buxony Ilpesunenta VYkpainm 3a Mexi cBoei kommnereHuii. Came TOMy € HEOOXIJTHICTh
peTenpHOro aHalizy mpaBoBoro crarycy IlpesunenTa Ykpainu B MexaHi3Mi Aep>KaBHOI B Ta
BIIPOBQ/KEHHSI Y KOHCTUTYILIIIHY TE€Opil0 Ta MPAKTUKY MOJOXKEHHS MpO Te, L0 MPEe3UJEHT €
apOITpoOM cepel IHIINX OpraHiB Aep>KaBHOI Biau YKpaiHU, BUKOPUCTABIIN J10CB1A PpaHIy3bKOi
pecryOTiKy.

CyKynHICTh BKa3aHUX YHHHUKIB BU3HAYAIOTh AKTYaIbHICTh TEMHU JOCTIIKEHHS.

VY Hamr yac KOHCTUTYIIHHUHN 1HCTUTYT [Ipe3uaenTa akTUBHO PO3TJIISIA€ThCs B MyOITiKaLlifX,
aBropami skux €: C. A. ABak'sas, B. b. ABep'snoB, M. B. barnaii, 1O. I1. butsak, ®. I'. Bypuaxk,
A. 3. Teopriua, JI. M. DuteH, B. M. €pmonaes, M. 1. Ko3wbpa, A. M. Komnoquii, B. II.



Komicauk, FO. M. Komomwuen, O. JI. Kombutenko, JI. T. Kpusenko, B. B. Maxknakis, O. T.
Mypamun, BH. Hwkauk, JI. A. Oxyniis, B. @. IToropenko, M. A. Caxapos, A. O. CenuBaHOB,
O. @. CkakyHn, b. A. Crpamyn, B. f. Tauwmii, 0. A. Tuxomupos, 0. M. Toxasika, A. O.
Opunpkuii, M. B. L[Bik, B. €. Yipkin, B. M. [llanosa, 0. C. lllemmyuenko, JI. I1. KO3pkoB, B.
J. SIBopcekuit Ta iH. Y @paniii pi3Hi i1 acnekT gociikeHi B podorax [1. Aspins, JI. AMmona,
®. Apnana, ®. bopemni, W. Time, I'. [Iebpe, I'. JroBepxke, XK. - I1. XKakke, €. 3omrep, I1. Korri,
b. lllanTedy, XK. [llaTTenena ta iH.

Mera 1iei poboTu mossrae B Tomy, o0 3'icyBaTH 3arajibHE 1 OCOOJIMBE B IOJIOKEHHI
[Ipesunenta y @panmii i Ykpaini. L[g Mera KOHKpETH3Ye€TbCS B TOMY, MO0 OCBITUTH
KOHCTHUTYI[IHHO-TIPABOBI  aCIIEKTH CTAHOBJICHHS 1 pPO3BHTKY I1HCTUTYTy IIpe3umeHta B
JIOCHIPKYBAaHUX KpaiHax Ta WpoaHali3yBaTH [esSKi eJeMEHTH KOHCTUTYILIHHO-IIPaBOBOIO
CTaTyCy IJIaBH JEP>KaBU TOIIIO.

[Tounemo aHaimi3 3 JOCHIIKEHHS (GOPMHU JIEPKaBHOTO TPABIIHHSA, TOMY IO came ¢gopma
OpaBIiHHS Mai BIUTMB Ha KOHCTUTYIIIHO-TIPAaBOBHM CTaTyC TJIaBH JEp)KaBU. AHaTI3YyIOUH
KOHCTHUTYI[IfHE 3aKOHOAABCTBO YKpaiHu Ta @PpaHuii, MOXXHa BHUIUIMTH HACTYHHI CIiJIbHI
MOJIITUKO-TIPaBOBI O3HAKMU 3MIIIAHOT pecrnyOaikaHCbkoi (OpMHU JAEpKaBHOTO MpaBiiHHS: 1)
NOJIITHYHA BiANOBIJAIBHICTh YPSAY IEpel MaplaMeHTOM 1 Tepeln MPEe3uACHTOM; 2) Iyaii3m
BUKOHABYOi BJQJM 1 BIJCYTHICTh KOHCTUTYIIIHHOTO BHU3HAYCHHS TIPE3WJICHTA SK HOCIS
BUKOHABYOi BJajau; 3) KOHCTUTYIIIHE 3akpiryieHHs QyHKIINA mpe3ujieHTa sk apbitpa abo (Ta)
rapaita y MeBHUX cdepax AepkaBHOI IisuibHOCTI; 4) moOymoBa MexaHi3My 3A1MCHEHHS
JIepKaBHOT BJIQJM HA 3acajax PO3IMOJILTY BIIAJ.

Vkpaina crnipuiinsuia GpaHIly3bKy CUCTEMY IPE3UIeHTChKOI Biiaau. | xoda Ha BiAMIHY Bif
¢paniy3pkoi Koncturynii OcHoBHMI 3ak0H YKpaiHM HE 3aKpilKB MOJIOKEHHS PO apOiTpakHy
¢ynkuito Ilpesunenra, mpore, oOcsAr HOro MOBHOBaKE€Hb Ta MEXaHI3M B3a€MOBIJTHOCHH 13
3aKOHOJIAaBYOI0 T4 BHKOHABYOIO T'UIKAMU BIIQJM CBIIYUTH MPO pearbHE BHKOHAHHS CaMme TaKoi
¢dbyukuii ['maBu Hamol gepxasu.

Kpim Toro, sk Koncrutyuis Ykpainu tak 1 Koncrutynis ®@panuii He BU3HaYae A0 SKOi
TUIKM BIAJAW HaJeXUTh yocoOneHuil iHcTuTyT Ilpesupenta. Incturyr Ilpesmpenta Ykpainu
HAJIEKUTh CaMe JI0 YETBEPTOI, ypIBHOBAXKYIOUOI I'JIKH BIIAH.

[Tpesunent Ykpainu 3rigHo 31 cr. 102 Konctutyuii YkpaiHu € rapantom JepaBHOTO
CYBEpEHITETY, TepPUTOpIaIbHOI LTICHOCTI, nojepxkaHHs KoHctuTynii Ykpainu, mpaB i cBoOOS

TOIUHM 1 rpoMaasHuHa [ 1, cT. 102].



['maBa nepkaBu — mocagoBa ocoba abo crenianbHU AepKaBHUM OpraH, IO 3IIHCHIOE
BEPXOBHE IMPEJCTABHUIITBO JICPKABU y BHYTPIMOJITUYHOMY KUTTI KpaiHM Ta Yy BIIHOCHHAX 3
IHIIUMU Jiep’kaBaMu. [ J1aBa gep)kaBu CUMBOJII3Y€E €THICTh Hapoy (Haiii) 1 xepkasu [2, ¢. 593].

3 cepeaHbOBIUYS MPUIIILIA IO HAC TPAIUIIS OJHOOCIOHOTO TJIaBU Jiep:kaBu. [lepBUHHO 1ie
OyB monapx. IloTiM y psai nepxaB, IO BCTAaHOBHMJIM PECIYOJIKaHCHKY (OpMy NpaBIiHHA,
PO3IILIOM JIep’KaBU CTaB MPE3UACHT (ToJjoBa). Y OKpeMHUX KpaiHax CKJIAJIHCS CBOEpiAHI (popmu
JAHOTO 1HCTUTYTY.

HuHi icHy0Th, HaNPUKIIAJ, TakKi Horo (popmu, sK:

1) ogHOOCIOHMI MOHApX, IO YCIaJIKyBaB CBOIO Mocany (Hampukiala, y BemukoOputanii,
SAnonii, Icmanii, benwrii, Hinepnangax, Mapokko);

2) OAHOOCIOHMH MOHApX, NPHU3HAYCHUH CBOEIK CIM'€I0 - TIPABISIYO0 JTUHACTIEIO
(nanpuknan, B CayniBcbKiii Apasii);

3) omHoociOHMIT MoHapx (enepanbHOi Nep)KaBu, BUOpaHMH Ha BCTAaHOBJICHUH MeEpion
MOHapXxamu cy0'eKTiB Qemeparlii 3i cBoro cepenopuima (Hampukiaa, B Mamaiizii, O0'eqHaHIX
Apabcrkux EmipaTax);

4) ogHOOCIOHMI TPE3UJICHT, BUOPAHUI HApOIOM, MapiaMeHTOM AOO MpeICTaBHUIIBKOIO
KOJICTI€I0 HA BCTaHOBIEHUM TepMiH (Hanpukian, B CLHA, 'epmanii, Itamii, [naii, Kurai);

5) konerianpHU OpraH, BUOpaHWI MapjJaMEHTOM Ha BCTAHOBJICHWH TEPMiH; MPU LBOMY
OKpeMi TOBHOBaXCHHS PO3IUTY IEpXKaBH, SKI HEMOXJIMBO 3/1MCHIOBATH KOJEriallbHO, SIK,
HAIPUKIIAJ, TPUHAOM BIPYUX IPaMOT 1HO3EMHHX AUIIOMATHYHUX MPEJCTABHUKIB, EPEIAIOTHCS
rOJIOB1 KOJIET1aJIbHOTO Oprany (Hanpukiaj, Ha Kyo6i);

6) rmaBa ypsay, O 3IIHCHIOE TakoX (QYHKIIT po3July Jep)kaBU (HampuKIIad, B 3eMIISX
Himeuunnn);

7) mpencTaBHUK OpPUTAHCHKOTO MOHapXa B Jiep)kaBaX, 110 MAalOTh CTaTyC OPUTAHCHKOTO
JIOMIHIOHY, TOOTO IO BU3HAIOTH PO3JLJIOM JAepXkaBU OPUTAHCHKOIO MOHapxa (Hampukiaid, B
Kanani, Asctpanii, Hosiii 3emannii, Ha bap6amoci);

8) onHOOCIOHMI a0o0 KoJyleriaJbHHMH TJlaBa Jep:kKaBW, IO y3ypIyBaB BiaJy B JepraBli,
3a3BUYail 0e3 BCTAaHOBJIEHHS TepMiHY [3, c. 254].

IOpuaununoro ¢popMmoro riaBu aep:kaBu B YKpaiHi 3riHo 31 cT. 102 Koncrutyuii Ykpainu €
[Mpe3unent Ykpaiau. TepMiH «IIpe3uieHT» MOXOAUTH BiJl JJATHHCHKOTO cjioBa praesidens, sike y
OyKBaJbHOMY TMEpEeKIaJi O3HAyae: «TOH, XTO CHAWUTH TMomepeay, royoByrouuii». I[IpaBoBe
CTaHOBHUILE IPE3UICHTA y KpaiHaX CBITY € pI3HUM: B OJIHUX BiH OYOJIIO€ BUKOHABYY BJIay abo €

KEPiBHUKOM YpSy, a B IHIIKX — TJ1aBOO JiepkaBu [4, c. 24].



KoHcTuTy1iiiHO-TIpaBOBHIA CTaTyC Mpe3UIeHTa BU3HAYAETHCS, SIK TPABUIIO, KOHCTHTYLISIMU
BIIMOBIIHUX JIepKaB, a 1HOMI W oOKpeMuMH 3akoHamH. Ili HOpMaTHBHO-TIPABOBI aKTH
BHU3HAYAIOTh POJIb 1 MiCIIe MPE3UACHTa B MEXaHi3Mi JIep)KaBH 1 HOT0 B3a€EMOBIIHOCHHU 3 1HITUMU
OpraHamMH Jep>KaBHOI BJIaJy, HOPSIOK 3aMILEHHS MOCTa MPEe3UIECHTa, HOro MOBHOBAXKEHHS Ta
BIJIMOBIJAJIBHICTD 32 MOPYIIEHHS KOHCTHUTYIIII, 3paxy Aep>KaBU TOLIO. Y KOXKHIH OKpeMo B3sTii
KpaiHi CBITY KOHCTUTYLIMHO-TIPABOBUI CTaTYyC MPE3UACHTA MA€E BIAMIHHOCTI 3aJICKHO BiJ] PI3HUX
BHJIIB pecnyOIiKaHChbKO1 (opMu mpaBiiHHA (MApJIAMEHTCHKOI, MPE3UICHTCHKOI a00 3MIillIaHoi
dbopMH MpaBIIiHHS).

VY OinbmocTi KpaiH MPe3UACHTH MAlOTh PsAJ] MOBHOBAXXEHB 111010 OpraHi3amii 1 AisIbHOCTI
OpraHiB 3aKOHOJaB4Ol Biau. BoHM MpHu3HAYalOTh 1aTH BHOOPIB y MapjaMEHTH, CKIMKAIOTh iX
Ha cecli, MOXyTb JOCTPOKOBO PO3IYCKaTH MapilaMEHTH 3 O0OOB'I3KOBUM IPHU3HAYEHHSIM HOBUX
BUOOPIB, CAaHKLIOHYIOTb 1 NPOMYJBIYIOTh 3aKOHHM, MalTh IpaBo Bero. [Ipe3upeHTH MaroTh
TaKO’ MPABO 3aKOHOJABYO]1 iHIIIaTUBH, IIPABO 3BEPHEHHS 3 MOCIAHHIMH JI0 MMapJIaMeHTy, SKi He
HiAIATaloTh OOTOBOPEHHIO TOIIO. [Ipe3naeHTH MaroTh 3HA4YHI TOBHOBAXKEHHS TAKOX IIOAO
dbopMyBaHHS ¥ IHIIMX OPraHiB JEp>KaBHOI BJIaJU Ta MPHU3HAYECHHS BUIIMX OCATOBUX OCiO.
BonHouac npe3useHTH MaroTh IPaBO OTOJIOIIYBATH HAI3BUYAMHUN YU BOEHHMH CTaH, YBOJAUTH
MPE3UACHTCHKE MPaBITiHHAS Yy cy0'ekTax (heneparii.

VY OurpmocTi BCiX KpaiHaX 3a KOHCTUTYISIMH TPE3HIEHTH € TOJOBHOKOMAaHIyBadaMH,
BIJIMOBIAAIOTH 3a Oe3meKy AeprkaBu SK rapaHTH ii miticHOCTi. Lli moBHOBa)keHHS MPE3UACHTH
3MIACHIOIOTH uepe3 paay Oe3neku abo moAiOHi it opranu. 3a KOHCTUTYLISIMH OLIBIIOCTI KpaiH
NPE3UACHTH MAIOTh PO3TATYKEHY CUCTEMY rapaHTii CBO€I MISJIBHOCTI Y BUIJISII CTPUMYBaHb 1
IpOTUBAr Ta HECYTh BIANOBIAANBHICTH 3a CBOi [ii. 30Kpema, Mpe3uaeHTaM BJIAcTHUBl Takl
IHCTUTYTH CTPUMYBaHb 1 MPOTHUBAr 100 IHIIMX OPraHiB JEp>KaBHOI BJIAJU: MPaBO PO3IMYCKY
napJjaMeHTy (IpaBO JIOCTPOKOBOTO TPHUIMHEHHS MHOro MOBHOBAXXEHb), NPaBO BETO, IPAaBO
npU3HaYeHHs pedepeHIyMy TOIIIO.

3a 3MimaHoi pecnyOiku (HamiBOApIaMEHTChKOi, HaMIBIPE3UACHTCHKOI) XapaKTepHe
MO€HAHHS O3HAKU MPE3UJCHTCHKOT 1 MapJaMeHTChKOI pecnyOutiku. 30kpema, y Mpe3u1eHTChKO-
napJIaMeHTChbKUX peciyOJlikax IiiaBa JepKaBU MPOIMOHYE CKIal Ypaay 1 KaHIUAaTypy npem’ep-
MiHICTpa, K1 3aTBepAxyeTbea [lapmamentom. CuioBl MIHICTPU 1 MIHICTP BHYTPIIIHIX CIIpaB
MiJ3BITHI NMpe3uJeHTOBl. BiH He € riaBor0 BUKOHABYOi BIIaJU, a PO3MISIAETHCS K apOITp y
cylnepedykax MDK IHIIMMHU TUIKaMU BJaJu Ta JAepkaBHUMH opraHamu (@paniis, [lopryranis,

Pocis).
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OTxe, B KpalHax 3 MPE3UIEHTCHKOI0 a00 K 3MIMIaHOI0 (TPE3UICHTCHKO-TIAPIaMEHTCHKOIO)
(dhopMoOr0 TIpaBJIiHHS T1aBa JIepKaBU Mae, sIKIO HE BUKIIIOUHI, TO 3HAYHI TOBHOBAXEHHSA Y cdepi
BUKOHABYOI BJIaJIU, Y TOW 4Yac, Kojau (opma IpaBIiHHSA PECHyOIiKH € MmapjJaMeHTChKO, abo K
napJaMeHTChbKO-TIPE3UICHTChKOI0, 3HAYHY YaCTHHY [MOBHOBA)KEHb IJIaBU JIEpKaBH Iepeiimae Ha
ce0e riaBa ypsay, TUM CaMHUM 3aJIMIIAI0YH TJaBi JepKaBH (PaKTUYHO MpeACTaBHUIBKI QYHKITIT.

B Vkpaini iHCTHTYT mpe3uueHTa 3'IBHBCS MOpPIBHSHO HenaBHO. OCTaTOYHO CTaTyc
IIpesunenta Ykpainu Oymno BuzHaueHo Koncrutyiiero YkpaiHu, BianmoBigHo a0 cT. 102 skoi
[IpesunenT YkpaiHu € TiaBOKO JepkaBH 1 BHUCTymae Bin ii iMeHi. IlpesumeHt VYkpainu €
rapaHToOM JEPKaBHOTO CYBEPCHITETY, TEPUTOPIAIbHOI MUTICHOCTI YKpaiHu, IOJep>KaHHS
Koncrutyuii Ykpainu, npas i cBoOO0 JIIOIMHY 1 rpoMasiHiuHA YKpainu [5, ct. 102].

3a Koncrurymiero Ykpainu 1996 p. riaBa nepxaBu 30epiraB JOCHTh IIMPOKI IMOBHOBA-
KeHHS (YCTaHOBYI Ta KOHTpOJIbHI) B cdepl BUKOHABYOI BIAAM 1 HATUISIBCA CYTTEBUMU
npeporaTuBamMu B cepax 3aKOHO/IABYOI 1 CYZI0BOT BIIA/IH.

[lpesunent YkpaiHu Ha Yac BHKOHAHHS CBOIX MOBHOB)XEHb KOPHUCTYETHCS IPAaBOM
HenotopkaHHocTi (cT. 105 Koncrutynii Ykpainu). 3rigHo 3 Pimennsam Koncturyniiinoro Cyny
Yxkpainu Ne 12-pn Big 10 rpymus 2003 p. (cmpaBa 100 HEAOTOPKAHHOCTI Ta IMITYMEHTY
[Ipesunenta YkpaiHu) 1e KOHCTUTYIIHHE IMOJIOKEHHS Tpebda po3yMiTH Tak, mo llpe3uaeHt
VYkpaiHu Ha 4ac BHUKOHAaHHS TOBHOBaXCHb HE HECE KPHMIHAJIBHOI BiAMOBIIAIBHOCTI, MPOTH
HBOT'O HE MOXKE OYTH MOpYIIIeHa KpUMiHAIbHA CIIPaBa.

3a mocsTaHHs Ha 4ecTh 1 TiaHicTh [Ipe3unmenta YkpaiHu BUHHI OCOOM MPUTATAIOTHCS 0
BIJINOB1IAJTLHOCTI Ha MiCTaBl 3aKOHY.

3BanHsa [Ipe3unmenta YkpaiHu OXOPOHSETHCA 3aKOHOM 1 30€piraerbcsl 3a HUM JOBIYHO,
akio Tinbku [Ipe3unent Ykpainu He OyB yCyHYTHH 3 TOCTa B MOPSIKY IMITIYMEHTY.

[Tpe3uneHt YkpaiHu BUKOHYE CBOi NMOBHOB@)XEHHS 10 BCTYIy Ha IOCT HOBOOOPAaHOTO
Ipesunenta Ykpainu. Moro moBHOBaXeHHs MPUIHHAIOTECS JOCTPOKOBO B pasi: 1) BixcTaBku; 2)
HEMOJKJIMBOCTI BUKOHYBAaTH CBOI MOBHOBAXXEHHs 3a CTAHOM 3/I0pOB's; 3) YCYHEHHS 3 IOCTa B
HOPSAKY IMIIIUMEHTY; 4) CMEpTI.

BincraBka Ilpesunenta VYkpaiHu HaOyBae YMHHOCTI 3 MOMEHTY IpPOTOJIOUIEHHS HHUM
ocoOHCTO 3asBU MO BiJACTaBKYy Ha 3acigaHHi BepxoBHoi Pagu VYkpainu. HemoxmuBicTh
BUKOHaHHs [Ipe3uIeHTOM CBOIX MOBHOBAa)KEHBb 32 CTAHOM 3/I0pOB'St Mae OyTH BCTaHOBJICHA Ha
3aciJaHHl TapJaMeHTy YKpaiHM 1 HiATBEp/IKeHa pIIICHHSAM, NPUHHATHM OLIBIIICTIO BiJ ii
KOHCTUTYIIIHHOTO CKJIaJy Ha MijAcTaBi mucbMoBoro nojaanHs BepxoBuoro Cyny Ykpainu - 3a

3BepHeHHsAM BepxoBHoi Panu Ykpainu, i MEJUYHOTO BUCHOBKY.
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VY pasi 10CTPOKOBOTO NPUMTMHEHHS MOBHOBaXXeHb [Ipe3nnenta Ykpainu, BiAMOBIAHO /10 CT.
108-111 Koncturymii Ykpainu, BukoHaHHs 000B's3kiB [Ipesumenta YkpaiHu Ha mepionx 10
oOpaHHs 1 BCTyny Ha nocTt HoBoro IIpesunenra Ykpainu noknanaetbest Ha ['osoBy BepxoBHoi
Panu Vkpainu, sikuii B miepioJ] BAKOHAHHS HUM 000B'si3KiB [Ipe3unenta Ykpainu He MOXKe 3]1ii-
CHIOBAaTH TIOBHOBaXKEHHS, mepenbadeni myHkramu 2,6-8,10-13,22,2425, 27,28 cr. 106
Koncrutymii Ykpainu.

Orxe, IIpesunent Ykpainu - ne odimiiina ocoba, sika 3aiiMae MPOBITHE MICIIE B CUCTEMI
OpraHiB  JIepKaBHOI  BJIaAM, 3JIHCHIOE  BEPXOBHE  IPEICTABHULTBO  YKpaiHu Y
BHYTPIIIHBOIIOJNITHYHOMY JKHUTTI 1 Y BIJHOCHMHAX 3 IHIIUMH JAEp)KaBaMH, BUCTYIA€ TapaHTOM
JIEP’KAaBHOTO CYBEPEHITETY, TepUTOpiadbHOI IUTICHOCTI YKpainu, nonep:kanHs Konctutymii,
mpaB 1 CBOOO/I JTFOJIMHU 1 TPOMAsTHUHA.

3 inmoro Ooky, IIpesunment Ykpainu sk riaBa YKpaiHCHKOI Jep)KaBU - 1€ OJUH 3
HaBUIIUX ii OpraHiB, KM Ma€ MOBHI KOMIIETEHIIWHI mpedepeHLii moa0 BCiX TPhOX TiIOK
JIepKaBHOT B[, OAHAK CTPYKTYPHO HE BXOAMTH IO KOJHOI 3 HUX, BUKOHYE TOCEPEIHHUIIBKY
pPOJIb TIO BIJHOIIEHHIO JIO IHIIMX IHCTUTYTIB JEP’KaBHOI BiIaau, 3a0€3Meuyloud B3a€MOJII0 Ta
y3ro/pkeHe (YHKI[IOHYBaHHSI BCIX OpraHiB JEp)KaBH, 1 € CHMBOJIOM €IHOCTI YKpaiHChKOTO
HapoAdy Ta Jiep:kaBHoi Biaau [6, c. 33].

Cucrema opraniB Biaan @paniiii 3acHOBaHa Ha NpUHIMII po3aiieHHs Biuaau. e B 1789
p. Jexnaparis npaB JIIOJUHU 1 TPOMaJsIHUHA 3aKpinuia el HalBaXIUBIINNA CUCTEMOTBOPHHMA
OpUHLKI (PpaHITy3bKOT AepKaBHOCTI, IPOTE peatizalis ioro B ymonax [1'atoi pecry0miku iHia,
YHuM 1€ 0yJI0 B ONepeH1i nepios peciyOiKaHChKOT 1CTOpIi.

Koncturynis ®panuii 1958 p. BcraHoBHIIa pecnyOiikaHCbKy (OpMy MpaBiIiHHS, SIKIN
XapakTepHi 3MiIIaHI PUCH MPE3UACHTCHKO] 1 mapiaaMeHTchkoi popMu npasiiHHA. [ 1aBa nep:xaBu
- MPE3UIEHT OOMpaeThcs 0€3 ydacTi mapiaMeHTy. Ypsija NMpHU3HAYaeTbCs MPE3UJCHTOM 1 Hece
BIJIMOB1IAJIbHICTD MEPe]] HIKHBOIO MaIaTOIO.

[T'sta pecnyOmika - 1e OCOOMUBUN KOHCTUTYLIMHMI pexuM, 3acHOBaHHM OCHOBHUM
3akoHoM 1958 p. Skmio He paxyBaTu TpeTboi peciyOiiku, BiH Ma€ HalHOUIBITY TPUBAJIICTD CEpel
yCiX KOHCTHTYLIHHUX PEXHMMIB, 110 iICHYBaIM B il KpaiHi nounHarouu 3 Benukoi ¢gpaHiry3pkoi
peBomtonii. Tpetto 1 YUerBepTyro peciiyouniku HazuBanu 1e "Pexxumom Acam6iiei", OCHOBHOIO iX
0co0NIMBICTIO OYB HAaJll MapjaMeHTy rinepTpooBaHUMU (QYHKIISIMU NMPU HOMIHAJIBHIN POl
IJIaBU JIep>KaBU 1 sIK HACIHIZOK - 4acTO 3MIHIOBaHI cKiaau ypsany. O6uasi pecryOiiku Oymnu

ckacoBaHi. B mepion oxynamii ¢ammuctcbkoi Himeuunnu TpeTio pecnyOniKy 3MiHUB
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BUINUCTCKUI pexxuM. YeTBepTa pecyOinika moTeprija Kpax B pe3ylbTari albkipcbKol Kpusu [7,
c. 325].

Y 2007-2012 pp. rmaBoro aepkaBu OyB mpeactaBHUK mpaBux - Hikoms Capkosi, 1o
orpumaB 53,06% ronociB. Ha npe3sunentcrkux BuOopax 22 kBiTHsS 2012 p. 6anmoryBanucs 10
KaHAMJATIB, IO MPEACTABISAIOTH Pi3HI MOJITHYHI OpraHizamii i cuiau. 3a miJICyMKaMu HEepHIoro
Typy 3 HeBeNnuKow mepemaroro nepemir migep ComiamictuyHoi maptii @pancya Omnmann, mo
HabpaB 28,63% romocis. H. Capkosi orpuman 27,18% romocis. 6 TpaBus 2012 p. B apyromy Typi
nepemora nicranaca ®. Omnanny, 51,67%, mo Habpas. Bin BcTtynus Ha nocany 15 tpaBus 2012
p. 3 dEAKOI J0JICF0 YMOBHOCTI MOXHA CTBEPIUKYBAaTH, IO CTAJOCS JEAKE IIOJICBEHHE
(b paHITy3bKOTO €JICKTOpaTy.

[Ipesunent 3rimHo cr. 5 KoHcTtuTymild cTeXuTh 3a aoTpuMaHHAM OCHOBHOTO 3aKOHY
KpaiHu, 3abe3nedye cBOiM apOiTpakeM HOpMalibHe (YHKIIOHYBaHHSA MyOIi4HOI BIaau 1
CHAJIKOEMHICTh JIEpXKaBH, € TapaHTOM HAI[lOHAIBHOI HE3aJeXKHOCTI, IUIICHOCTI TEPHUTOPIi,
JTOTPUMaHHS MIXKHAPOJTHUX JOroBOpiB [8, c. 125].

Cnouatky Ilpesunent I1'stoi pecry0Oiiku oOupaBcsi HEMPSIMUM TOJIOCYBAHHSM - KOJIETIEI0
BUOIPHUKIB, IO CKJIAJAETHCS 3 JCMYTaTiB NapiJaMeHTy, MEpiB 1 paJHUKIB, 10 MPEICTaBISIOTh
MICIIEBY TOJITUKO-aMIHICTpaTHUBHY €JiTy. 3arajbHe 4YHCIO BHOIPHHUKIB JIOPIBHIOBAIO
npubsmzno 80 THC. YonoBik. Y 1962 p. IIpesuaent ne I'omip iHiNiIOBaB MUTAHHS PO MEPEXia A0
npsmux BuOopiB I[lpesuaenta. 3yctpiBmu nportuaito [lapnamenty, BiH BiamoBigHO 10 cT. 11
Konctutyniit Bupimmus yepe3 pedepeHayMm 3BEpHYTHCS 3a MIATPUMKOIO a0 Hamii. Pedepenaym,
o BiOYBCSA B I[bOMY K POIll, MATpUMAaB ne ['0uist, CXBaJWBIIN BCTAHOBJICHHS MPUHIIUITY
npsimux Bubopis [Ipesuaenra.

OxpeMo HEOOXiZHO BHMIUIMTH BiANOBiAHY HopMy OcHOBHOro 3akoHy @paHIy3bKOi
PecnyOniku, sika, HE BHKOPHCTOBYIOUM TEPMiH «HEIOTOPKAHICTB», pa3oM 3 TUM BHM3HA€: 3a
NpEe3UCHTOM BiAMOBiIHE mpaBo. Tak, cT. 68 Koucturynii @panunyspkoi PecnyOmiku
BCTaHOBIOE, 110 [Ipe3unent PecnyOmiku He Hece BIAMOBIAIBLHOCTI 3a J1ii, BAMHEH1 HUM ITiJ Yac
BUKOHAHHI CBOIX (yHKIIi, KpiM BHTajKiB AepxkaBHOI 3pamu. Momy Moxe GyTH TIpen sBIEHO
3BHUHYBau€HHS TUIBKM JBOMa TMajaTaMu, sKI BUHOCATh 1AEHTHYHI pILIEHHA MTyOJIIYHUM
rOJIOCYBaHHSIM 1 a0COJIIOTHOIO OUIBIIICTIO TOJIOCIB YJIEHIB, IO CKJIQJal0Th MallaTh; CIpPaBYy
[Mpe3uaenra posrisgae Bucoka namara mpaBocyais [9, c. 47].

VY nepxaBHOMY MexaHi3Mi Ykpainu 1 @paniiii, B MOJITHYHINA CUCTEMI IIUX KpaiH IHCTUTYT

NPEe3UICHTCTBA 3aiiMae 0COOIUBE MICIE, 110 3YMOBIIEHE HOro pOJUIIO y PO3B’s3aHHI MpolieM
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JIep’KAaBOTBOPEHHA 1 NPAaBOTBOPEHHS, MOXMJIMBICTIO BIUIUBY Ha COLIaJbHO-€KOHOMIYHI 1
noiTi4HI nporiecu. Lle, Hacammepe 1, BU3HAYAE€THCS FOPUAMIHOIO IPUPOJIOIO IIHOTO IHCTHTYTY.

HaykoBuii aHai3 iHCTUTYTY MpPE3UACHTCTBA B JIOCIIHKYBAaHUX KpaiHax Ja€ MOXIJIHBICTb
IUTITHO B KOHCTUTYIIMHO-TIPABOBIM MpaKTHUIll YKpaiHM BUKOPUCTOBYBATH MO3WTHUBHHM JIOCBIJ
HOPMATHUBHO-TIPABOBOTO PETYNIIOBaHHSA I1HCTUTYTY mpe3uaeHTcTBa y Dpanuii 1 mpakTuku
pearizamii T7aBor0 (ppaHIly3bKOI Jep)KaBU CBOiX (YHKIIH Ta MOBHOBaXEeHb. Pa3zoMm 3 muM,
3aCTOCOBYIOYHM JOCBi DpaHilii, K i IHIIUX KpaiH CBITY IIOAO 1HCTHUTYTY MPE3UIESHTCTBA CIIiJT
BpPaxoBYBaTH 1CTOPUYHI YMOBH TOSBH LILOTO 1HCTUTYTY B KpaiHaX MpO Kl HAeThCs, PI3HULIIO B
HAKOMHWYCHOMY JIOCBiJli JEepKaBOTBOPEHHS, MEHTANITETI HApOiB, Y CTPYKTYpi HOJITHYHOI
CHCTEMH TOIIIO.

Koncturynis ®panmii 1958 p. crana BUBHAYHUM JTOKYMEHTOM Y CTAHOBJICHHI 1HCTUTYTY
MPEe3UACHTCTBA B 1[I KpaiHi, OCKUIbKM BOHA BCTAaHOBWJIA OCHOBHM KOMIIETEHIIIT TJIaBU JIEP)KaBH,
CUCTEMY CTPHUMYBaHb 1 TPOTHBAr B JEp)KaBHOMY MeEXaHi3Mi, TMOKa3aja HEOOXITHICTh YiTKOT
B33a€MOJIi1 BIAIHUX CTPYKTYp, IO CTAJO B3IpPIEM JIi KOHCTUTYIIIHO-TIPAaBOBOTO PErYIIIOBaHHS
OT0 IHCTUTYTY B iHIIMX KpaiHax cBity. B Koncrurymii ®@paniii 3akianeHa kinacuyHa gopma
HaMIBIPE3UICHTCHKOI PECITYOITIKH.

CraHOBNICHHS IHCTUTYTY TNPE3UACHTCTBA B YKpaiHi MOB’s3aHE 3 iCTOpi€l0 YKpaiHCHKOI
JIEp’KaBHOCTI. B MOJITHKO-TIpaBOBIi JyMIli 1/1es MPE3UCHTCTBA B YKpaiHi MaJia JeKijbKa eTarliB
cBOro po3BuTkKy. llepmmii etan — no 1917 p., npyruit — 1917-1920 pp., Tperiit — paasHChKUN
nepiojl, YeTBepTUH — TMEpiof CTAHOBJICHHSA YKpaiHM SK CYBEPEHHOI HE3aJIeKHOI JeprKaBH,
I’ SITUM — Cy4acHMM TepioJl — KOJM BIJOYBA€ThCS MOCTYMOBUM NEpexid BiA MPE3UIEHTCHKO-
MapJIaMEeHTChKOT (DOPMU TPABIIHHS J0 MAPIAMEHTCHKO-TIPE3UIECHTCHKOI. AJie X peanbHO 171es
Npe3UJeHTCTBA B YKpaiHi Oyla BTUIEHA TUIbKU Ha €Tali CTAaHOBJIEHHA YKpaiHM K CyBEpeHHOT
HE3aJIeXKHOI JiepkaBHy, pu BBeeHHI B 1991 p. B Koncrutyuito YPCP inctutyty Ilpesunenra, B
pe3ynbrati yoro B OcHoBHHI 3akoH Oyna BritoueHa riaBa 12-1 “IIpesmpent VYkpainu™.
Brenenns B nepkaBHy cucremy Ykpainu B 1991 p. mocagu Ilpesunenta 6yso, 3 0qHOTO OOKY,
BiZJOOpaKEHHSM 1ICTOPUYHUX TPATULIN JepKaBOTBOPEHHS B YKpaiHi, a 3 1HIIOr0 — BpaXyBaHHS
MDKHapOAHOTO JIOCBiY (YHKLIOHYBaHHS Ipe3UIEHTa SK OJHOOCOOOBOIO TJIaBU JIEP’KaBU 3
pecnybiikanchko0 (hopmoro nipaBiiHHA. [Ipu oMy OpaBcs 3a 3pa3ok came 1ICTOPUYHUM JTOCBIJ
CTaHOBJIEHHS 1HCTUTYTy Mpe3uaeHTcTBa y PDpanuii. A ¢opma AepKaBHOro MpaBIiHHS
BU3HAYajacs Mijl BILIMBOM (paHIly3bKOi MOJIEIII.

BBaxxaemo mo, n0 crarti 102 Koncrutyiii YkpaiHu HEoOXiJHO, B3SIBIIM MPUKIAA 3

O®panIlii Ta HU3KA 1HIIMX KpaiH, BHECTH JOMOBHEHHS Tpo Te, mo IIpe3uaeHT € rapanTtom
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0e3mepepBHOCTI JAEP)KaBHOI BIIa/U, a TAKOXK €JHOCTI JepXkaBH, SK Iie 3a3HayeHo y Koncturyii
[Topryrauii, 3317151 MOJANBIIOTO 30€PEKEHHS ICTOPUYHHUX Ta MOJITHYHUX TPATUIINA YKpaiHChKOT
JepKaBU.

MoskHa migBecTu miacymok, mo Koncrutyris YkpaiHw, B YacTHHI IO BIAMOBIZAE 3a
CTaTyC TJIaBU JIEP’KaBH, ILIJIKOM BiJIOBiJae MOIIMPEHIN CBITOBIM MpakKTHIli, MPOTE, MOTPEOye
JESKUX YTOYHEHb, SKi, HAa HaIly JAYMKY, YTOYHSATH KOHCTUTYIIHHO-TIPABOBUU CTaTyC TJIaBU
Jep>kaBu B YKpaiHi Ta ONTUMI3YIOTh JIIF0Yy HOPMATHUBHO-TIPABOBY 0a3y.
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CesepoodoHeybkutl iHcmumym.

PEAJII3ALIIA IIPABA HA OCBITY B YKPAIHI: TEAKI ACIIEKTH

Bianosigao mo Koncrutymii Ykpainu kokeH mMae mpaBo Ha ocBity [1, c¢1.53]. [depxkasa
3a0e3meuye JOCTYMHICTh 1 O€30IUIaTHICTh JIOMIKUIBHOI, TOBHOI 3arajibHOI  CepeaHbOf,
npodeciiiHO-TeXHIYHOI, BHUIIOI OCBITH B JEPXKABHUX 1 KOMYHAJbHHX HABUAIBHUX 3aKJIajax;
PO3BHUTOK JIONIKiJILHOI, MMOBHOI 3arajbHOi CEepeaHbOI, MO3AMKLIBHOI, MPOdeciitHO-TEXHIYHO 1,
BHIIOT 1 MICIAIUIIIOMHOI OCBITH, pi3HUX (DOpM HABYAHHS; HAJAHHS JEPKAaBHUX CTUIICHINA Ta
HUIBT Y9HSIM 1 CTYJICHTaM.

I'pomansian  MaroTh mpaBo Oe30mIaTHO 3100yTH BHILY OCBITY B JEpXKaBHHUX 1
KOMYHaJbHUX HaBYaJIbHUX 3aKJaJaX Ha KOHKYPCHIN OcHOBIi. ['pomaasiHam, siKi HajueXaTb N0
HAI[IOHAJIbHUX MEHILMH, BIJMOBIAHO 10 3aKOHY TapaHTYEThCS IPaBO Ha HABYAHHS PIiTHOIO
MOBOIO Y Ha BUBYEHHS PiTHOI MOBH y JIEp)KaBHUX 1 KOMYHAJbHUX HaBYAJIBHHUX 3aKianax abo
Yyepe3 HallioHabHI KyIbTYpHI TOBapucTBa [2].

Icropuuno mpaBo Ha OCBITY Oy/IO MNPHUBLICEM, KOPUCTYBATHUCSA SIKUM MIr JalleKO He
KokHHUI. HepiBHE CycHiibCTBO ICHYBAJIO JIMIIE 3a TaKUMH MpaBuiamu. ['pamMoTHOIO Oyna
oOMexkeHa YacTWHA CYCIJIbCTBAa. BapTo cka3zaTu, M0 W NparHeHHS OyTH OCBIYEHUMH Maid
onuHuul. Hanpuknaza, 30BCiM He B Tpaaulii OyJlo HaBYaTH >KIHOK IHIIOMY, HIX MY3HIl Ta
1HO3eMHUM MOBaM, MOAEKYAU — Moe3ii. 3BUYaifHo, 110 1 IIe CTOCYBAIOCs JIMIIE MPUBLICHOBaHMX
POJIMH.

[IpaBo Ha OCBITY — OJIHE 3 COIL[IAJIbBHO-€KOHOMIYHHX, a TAKOXK KYJIbTYpHUX MpPaB JIOAUHU
«Ipyroro mokoJiiHHs». To06To, BOHO OyIo ineHTudikoBane Ta chopMoBaHe Mi3HIIIE 3a TPaBO Ha
JKUTTS 9 TIPaBO Ha TigHe abo piBHe cTtaBneHHs. OHAK, 3 OTJSAY Ha IMCKPUMIHAIIIIO, TPABO Ha
OCBITY MOJKE€ PO3IJISIaTUCS TaKOX SIK TPOMaJSHChKE MPaBO MEPUIOro MOKOJIHHSA, TOMY L0 B
TAaKOMY BHITJIKy 1€ TIPABO BXOIUTH JI0 3MICTY TpaBa Ha PiBHE CTABJICHHS.

Crarts 22 [exnapariii mpaB J0JUHA 1 TpoMaasHuHA sikoOiHCbKkoi Koncturytii (1793)
[3] mporosonryBana 3aBaHHSIM CYCIIBCTBA JOCTYITHICTh OCBITH JUIsSl KOKHOTO. A, HAIPUKIIA,

Cratts 157 Himeubkoi Koncturynii Iaynsckipxe (1848) [4] nepenbauana Bxke Ge30MIaTHICTh
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noyaTtkoBoi ocBiTH. [lepiioo mpaBo Ha OCBITY Ha KOHCTHTYLIMHOMY piBHI 3akpinuia Mekcuka
(y 1917 pom).

Y Papsucekiit Pocii Ha KOHCTUTYIIHHOMY piBHI JOCTYIl J0 OCBITH OYB BHU3HAHUU
3aBaaHHsaM JgepkaBu ctartero 17 Konctutynii POCP 1918 poky[5]. IlpaBo Ha ocBiTy 3
BKa3IBKOIO Ha 3000B’si3aHHSA JepxkaBH Oyino Boepiie 3akpiruiene crarrero 121 Koncrutymii
CPCP 1936 poky[6], Ta sromom miareepmkeHe crarreio 45 Koncrurytii CPCP 1977 poky[7].

Ha 3aranpHOMYy €BpomeichKOMY PiBHI IPaBO Ha OCBITY HOPMAaTHBHO OyJIO 3aKpiruieHe
Timeku micas Jpyroi CeitoBoi BiiiHHM. Tak, B 3aranbpHiid JIekiapallii mpaB JIOJWHHA 3’ IBUJIACS
crarts 26, ne Oyno 3akpirieHe mpaBo Ha ocBiTy[8]. Takok, mpaBo Ha OCBITY 3akKpillJieHE B
crartsax 13 1 14 MiXKHapOAHOTO MaKTy MPO €KOHOMIUHI, COIialibHi 1 KYIbTYpHI MpaBa, CTaTTAX
28 1 29 KonseHnnii npo npaBa autuHu [9], y crarti 2 Ilepmoro nporokony €BpornencbKol
KOHBEHIIIi PO 3aXUCT MpaB JIOJUHHU 1 OCHOBOIOJOXHHUX cB0OOA, y crarti 17 Ilepernmsuytoi
€Bporneichkoi corianbaoi XapTii [10].

B ykpaiHChKiii icTOpii MpaBO Ha OCBITY MOCHIJOBHO 3HAXOIWIO CBOE HOPMATHBHO-
npaBoBe 3akpimieHHs y: [amsupkux crattsax (1658), Koncrurymii [Tununa Opnuka (1710),
Kouncruryniitnomy npoekti «Binbaoi Crinku» M. J{paromanosa (1884), Ilepmomy YHiBepcami
VYkpaincekoi Lentpansaoi Paau (1917).

CporonmHi OCBiTa Hajga€ KOXHOMY MOXKJIMBICTH JOKIATHO PO3YMITH NEpeNiK Tpas,
KOTPUMH KOXKHUU BOJIOJI€, @ TaKOX — 3000B’sI3aHHS YpsiIy LIOA0 3a0e3MeyYeHHs LUX MpaB;
MOJIETTIIYE TOCTYN 10 Oyab-skoi iHpopmarii. OcBiTa goromMarae KO)XHOMY PO3BHUBATH HAaBUYKU
CIIJIKYBaHHsI, CBO1 310HOCTI Ta TaJaHT, peaai3oByBaTu cebe Tk 0COOUCTICTb.

OCHOBHMMHM XapaKTEpUCTHUKAaMU IpaBa Ha OCBITY €: HAasABHICTH 1 JJOCTYIHICTh IpaBa Ha
OCBITY (HEAMCKpHUMiHaLlsA, (i3u4HA 1 eKOHOMiuHa ((piHAaHCOBA) JOCTYMHICTh); MPUHHATHICTD,
AKICTh 1 aJamnTOBaHICTh OCBITH; akaJeMiyHa cB0OOOAa BHUKJIanada Ta y4yHs (IpaBo BHOOpY
HaBYAIBHOTO 3aKiajy, BHKJIagada, METOJIB BHUKJIAJAHHS, TEMH JOCIIDKEHHS TOIIO);
0€301IaTHICTh MOYaTKOBOI Ta CEPEIHbOT OCBITH.

KoncrutyuiitHi HopMu € Hopmamu mnpsimoi aii. OTxke, SKIIO NpaBO Ha OCBITY
HOPYUIYEThCS — € MOXKIIMBICTD 3BEpPHEHHSI IO CyAy HaBiTh JuIIe Ha miacTaBi Koncturymii.

SIKI0 y4YHIB HE BIAIITOBYE SIKICTh BUKJIQAABKUX TOCIIYT, YacTa Ta HEBHUIIPaB/IaHa 3MiHa
BUYHTEINIB, JIOBra BiICYTHICTh BUUTENS, Yepe3 M0 HAJIC)KHUM YHHOM HE BHKIIAJAETHCS MPEIMET,
HEMa€E JOCTYMy A0 MiAPYYHUKIB, KOMIT IOTEPIB Ta 1HIIMX HEOOXiMHUX ISl HABYaHHS MPEAMETIB
Ta TEXHOJIOTIH € MOXJIMBICTh JIOCYJOBOTO Ta  CYJOBOTO BpETYJIOBaHHS TaKUX CIIPaB

(UMBUIBHUHN, aIMIHICTPATUBHUI Mpo1iec).
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JlocynoBe BperyloBaHHS MOXE 3AIMCHIOBATUCS IIIAXOM TIOJAHHS 3asBU  a0o
MIOCTABJICHHS] TTUTAHHS TIepe]] MKUIbHUME pafaMu, Jupekiiero mkoian. CymoBe BperyloBaHHS
MOJKE BiJOYBaTHCS B paMKax aJMIHICTPaTUBHOTO Ta IUBLIHHOTO TporieciB. Hampukian, skmo Ha
oA y4Hs Ta/abo #Woro OaThKiB, caMe IUPEKTOp BHHHUE Yy Herapasgax, IO 3aBaKaloTh
peanizyBaTd MpaBO Ha OCBITY ab0 CyTTEBO OOMEXYIOTh II€ MPAaBO — MOXHA PO3MOYHHATH
ajMiHicTpaTUBHUM mporec. Kpim Toro, He BapTo 3a0yBaTu MpO AMCLUUILIIHAPHE TMPOBAKCHHS.
Slkmio Ha morusi y4Hs Ta/abo 6aThKiB, JMPEKTOP MIKOIM YU BUKIIAIadi HE MOXYTh BIIOPATHCS 31
cBoiMH TpodeciiHUMHE O00O0B’s3KaMH a00 HEXTYIOTh HUMH — BapTO IOAAaBAaTH 3asBH JI0
BIITIOBITHOTO YIPABIiHHS OCBITH. SIKIO y MIKOJI MPaKTHUKYETHCS HACHIBCTBO CTOCOBHO Y4HIB,
iX MPUHMXKYIOTh YM BXKHBAIOTHh AMCKPUMIHALIKHI [ii; rpy0O MOPYIIYETHCS MPABO HA OCBITY —
MOXHa PO3MOYMHATH MHMBUIBHUN TMPOIEC, a TAKOX ITOJABaTH 3asABY 10 BIAMOBIIHUX BiJIIIIB
MUTIIIT Ta IPOKYpaTypH.
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MEXAHI3M 3AXHCTY KOHCTUTYIIHHHX IIPAB I CBOFO JIFOAUHH 1
T'POMAJJIHUHA B YKPAIHI

Koncruryniiini npasa i ¢cBo00OAM JIIOJUHM 1 TPOMAJSTHIHA 3aliMalOTh BAXKIIUBE MICIE B
KHUTTI Cy4acCHUX JAEMOKPATHYHUX Aep)kKaB. AJie me OUIbII BaXJIMBUM € HE IPOCTO 3aKOHOJaBYEC
3aKpIIUIEHHS KX MpaB 1 CBO0OO/I, a CTBOPEHHS €(heKTUBHOI'O MEXaHI3MY IXHbOI'O 3aXHUCTY.

CaMe TIOHATTS "MexaHi3M" PO3KPUBAETHCA AK CHCTeMa NPaBOBHX 3aco0iB. IX MeToro €
3axXUCT MpaB 1 cBOOOJ JIOAWHU 1 TpOMaJsHUHA, MOTpeda B TAKOMY 3aXHCTi BHHUKAE MpPHU
3IHCHEHH]I IPAaBOMIOPYILIEHHS.

Cy0'ekTamMu MexaHI3My 3aXHCTy MpaB 1 CBOOOJ JIIOJWHHU 1 TPOMaJsSHHUHA B YKpaiHi €:
IIpe3unent VYkpainu, VYmnoBHoBaxxeHu BepxoBHoi Pagu VYkpainm 3 1paB JIOAUHM,
Koncturyniiinuit Cyn VYkpaiHu, iHIII OpraHd J€p’KaBHOI BJIaM Ta MDKHApOJAHI Oprasiszarii,
YWIEHOM a00 YYaCHHUKOM SIKHX € YKpaiHa.

3rigHo ct. 102 Koncturyuii Ykpainu IIpe3uneHT € rapanTom mpaB i ¢cBOOO JIOAWHU 1
rpomagsgHuHa. [lo moBHOBaxeHb [Ipesunenta y cepi 3abe3neueHHs npaB i cBOOOA JIFOJUHH 1
IrpOMa/ISIHUHA BIAHOCUTHCS, HacaMmIlepej, IpaBO BeTa Ha 3aKOHHU, $KI, Ha HOTro IYyMKY,
NOpYLIYIOTh IpaBa 1 cBOOOAM. BaxiIMBUM TakoX € NMpaBO NOMMIIYBaHHS, 110 HEPO3PUBHO
NOB'A3aHEe 3 NPUPOJHUM, HEBIJI'€EMHUM IPABOM JIFOIMHU HA XKUTTS, a TAKOXK 1HILI TOBHOBAYKEHHS.

3 mpuiinaTTsM KoHctuTynii Ykpainu Oyiao 3ampoBajKeHO 1HCTUTYT YITOBHOBaXXEHOTO
BepxoBHoi Paau 3 mpaB moquHM, KU 311HCHIOE MapIaMEHTChbKUM KOHTPOJIb 3a JOJI€p/KaHHAM
KOHCTUTYLIIMHUX IpaB 1 cBOOOJ JIOJUHM 1 rpoMaAsHUHA. BiH po3risgae ckapru rpoMajsH 3
NOpPUBOAY TMOPYIIEHHS X MpaB 1 3aKOHHUX IHTEPECIB, 1 XO0Ya aKTH YIIOBHOBAXXEHOTO 3 IpaB

JJIOJUHHU HOCATH JIMIIC KOHCYJ'IBTaTI/IBHI/II\/'I XapaKkTep, y OaraTbox ACpiKaBax 3 PO3BUHCHUMU
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IHCTUTYTaMH JE€MOKpaTii akTh OMOYyJCMaHa BiJIrpalOTh BAXJIMBY pOJb, Ha iX MijacTaBi
MPUIMAIOTHCS 3aX0AH LIOJ0 3aXUCTY 1 BITHOBIIEHHS MOPYILIEHUX MPaB.

Koncturymivinnii Cyn VYkpaiHM € €IWHUM OpPraHOM KOHCTHUTYIIHHOI FOPUCIUKIIII.
OcHOBHI #oro QyHKIIT - BUPIICHHS MUTaHb PO BIAMOBIIHICTh 3aKOHIB Ta 1HIIMX HOPMATUBHUX
aktiB Konctutymii VYkpainu. I'pomansau Ykpainu, iHO3eMIii, ocoOu 0e3 TrpoMajsHCTBA,
IOpUAMYHI 0COOM MaroTh MpaBo Ha 3BepHEeHHs 10 KoncrturymiitHoro Cymy VYkpaiam mms
oTpuMaHHs odimiifHoro TaymMadeHHss KoHCTUTyIii Ta 3akoHIB YKpaiHU 3 METOIO 3a0e3medyeHHs
peaizaliii Ta 3aXHCTY CBOIiX MpaB i CBOOOI.

BaxnuBy ponb y 3a0e3nedeHHi MpaB i CBOOOJ JIOAWMHH 1 TPOMAJsSHUHA TPAIOTh CyIU
3aranpHOi ropucaukiii. [IpaBo Ha 3BepHEHHS A0 Cyay Ul 3aXHCTy CBOTO MOPYLICHOTO Ipasa -
HEBIJ'€EMHE MIPaBO KOXKHOT JIFOMHH.

Koncrutynis Ykpainu fae MOXIHUBICTD MIiCJIS BUKOPUCTAHHS BCIX HAI[lOHAJIbHUX 3aC001B
MIPABOBOTO 3aXUCTY 3BEPTATHUCS 33 3aXUCTOM CBOIX IPaB i CBOOO 10 BiAMOBITHIUX MIXKHAPOIHHX
opranizanii (ct.55).

[TincymoByrouM cka3zaHe, BIJ3HAYUMO, 110 IHCTUTYT OMOYyJICMeHa B YKpaiHi 3HAXOAUTHCS
Ha cTajli CTaHOBIEHHS i yaockoHaneHHA. lle HOBe mpaBoBe sBHINE, HOBUN KOHCTUTYLIWHUN
MeXaHi3M 3aXHCTy KOHCTUTYLIHHUX MpaB i CBOOO JIIOJUHH 1 TPOMAJSTHUHA, 10 Y MOBHIN Mipi
e HE PO3KPUB CBOTO IMOTEHIiay, XO4a i HaOyBae HaJIE)KHOTO BH3HAHHS B YKPaiHCHKOMY
CYCIILJIBCTBI.

KouncTtuTtyiiine 3anpoBajKeHHsI IHCTUTYTY OMOyACMeHa B YKpaiHi CTalno BaXKIUBUM
KPOKOM Y PO3BUTKOBI JIEMOKPAaTHUYHUX TMPOIECIB, IO CIPSIMOBAaHI Ha TMOAAJbINE 3MIITHEHHS
CTaTyCy OCOOHMCTOCTi, TapaHTId peamizamii KOHCTUTYIIMHMX TMpaB 1 CBOOOJ JIOAUHU Ta
TpOMaIsTHUHA.
Jliteparypa:
1. Koncruryuis Ykpainu 13 3MiHaMH 1 IONOBHEHHSIMH BHECEHHUMH 3aKOHOM YpaiHu BiJ 8
rpynas 2004p. Ne2222-1V - K., 1996p.
2. Kpasuenko B.B., Koncturymiiine mnpaBo Vkpainu: HapuanbHuii mnociOHUK,

BU1aBHUITBO  ATaka”2000p.
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Macnoeckasa Hpuna,
cmyoenmra AO "BY3 "Meoicpecuonanvrasn akademus

ynpasnerust nepconanom” CesepodoHeyKuil UHCMumym

I'EH/IEPHOE PABEHCTBO: HEKOTOPBIE ACIIEKTBI IIPOB/IEMbI

Bomnpockl renziepHOro paBeHCTBa BOJIHYIOT MHUPOBYIO OOILIECTBEHHOCTh YK€ B TEUYECHHE
HECKOJIbKUX JECSATUIETUH M A0 CHX IOp HEe YTpauuBaloT cBoed ocTpoTbl. CoBpeMeHHas
ryMaHHW3alMs M JEMOKpaTh3alus, NpUIIeAIue B YKpauHy, OOYCIOBHJIHM aKTyaJbHOCTh
TeHJICPHBIX (AaKTOPOB NIPU IPABOBOM PEryJIMPOBAHUHM OOIIECTBEHHBIX OTHOIICHUH C IEINBIO
IPEOI0JIEHHUs] TOCIOACTBOBABIINX BEKAMU CTEPEOTUIIOB OTHOCUTEIBHO COLMANIBHBIX pOJeh
KEHIUHBI U MY>XYHHBI, SMAHCUIIALIMU BCETo OOLIeCTBA.

C uenplo omnpeneneHus] CYLUIHOCTH, 3HAUEHUS W IEPCHEKTUB pealn3alliyd TNpUHIUNA
TEH/IEPHOTO0 PABEHCTBA HAa COBPEMEHHOM JTalle Pa3BUTUS CIIEIYET PACCMOTPETh IOHATHUS
«TeHJIEP».

B cioBape renziepHbIX TEPMUHOB ONPEAETICHO YTO "TEHJEPHBIM PaBEHCTBOM' HA3bIBAIOT
«PaBEHCTBO MOJIOB», @ UMEHHO — PABEHCTBO MYKUYHUH M >keHIMH [ 1, ¢.25]. [Toatomy /uis MHOrHX
«TEHJIEPHOE PABEHCTBO» IpHUHUMAeT (GopMmy OOprObI 3a IMpaBa KEHIIUH, KOTOPbIE INOMOIYT
HOCTPOUTH OOILLIECTBO, TJi€ MY)KUMHBI U KEHIIMHbI Oy1yT UMETh pPaBHbIE BO3MOXXHOCTU. HacTo
TEPMHHBI "TeHJEPHOE PaBEHCTBO" M "MpaBa >KEHIIMH "OTOXKIECTBIAIOTCS U YHOTPEOIsIOTCA B
KayeCcTBE B3aMMO3aMEHSIEMBIX KaTETOPUiA, UTO MO CYTU CUUTAETCS HE NMPaBUIbHBIM.

IIo mHeHuro mupekTopa EBpONENCKOro MHCTUTYTAa T€HACPHOIO paBeHCTBA Buprunun
Jlanr6ak TepMHMH 'T€HIEpHOE PaBEHCTBO" - H3TO XapaKTEPUCTHUKA COIMAJIBHOIO YCTPOMCTBA,
COIJIACHO KOTOPOIl pa3uyHbIe COLMAIbHbBIE TPYIIHI (B JAHHOM CIIy4ae - MY>KUMHBI M KESHIIHBbI)
0071a/1a10T YCTOMYMBBIMU PA3IUYMsIMHU U BBITEKAIOIIMMU U3 HUX HEPAaBHBIMH BO3MOXHOCTSAMU B
obrmrecte [2]. Cornamych ¢ MHeHHeM Bupruaum JlanrGak v moaaepuBal0 HEOOXOAUMOCTh
«BBIPDABHUBAHUA» BO3MOXHOCTEH JKEHIIMH IPUHUMATH Y4YacTHE B IOJUTHYECKOW IKHU3HH,
KapbePHOT'0 POCTa M JINKBUIALNUN «CTEKJISTHHOTO IOTOJIKA», BO3MOKHOCTH CaMUMH JKEHIIMHAMU
panopsiKaTbCsl CBOUM TEJIOM M 00J1ajaTh MPaBOM Ha abOpT U TIp.

CoBpemeHHasl TeHJIepHas MOJUTHKA - 3TO IOCJIEJOBATEIbHOE CO3/IaHuE YCIOBUN IS
paBeHCTBA MY)KUUH U )KEHIIMH BO BceX chepax KU3HU.

Bo Bcem mupe mpu3Haercsi, 4TO MPEACTABUTENIFHOE YyYacTHE JKEHIIMH B pa3paboTke U

INPUHIATUN PELIEHUMN SBJSIeTCS IMOKa3aTejleM pPa3BUTHUSI JEMOKPATUYECKOTO O0IIecTBa, KOTOpOe
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LIEHUT U B TIOJHOW MEpe MCIONb3YET BKJIAJ BCEX €ro uieHOB. KOHBEHIUS O JIMKBUAALUU BCEX
dbopM IUCKpUMHHALIMM B OTHOIICHWU >KEHIIMH, npuHsTas Opranuzanueil OObeIuHEHHBIX
Hamumit B 1979 r., 00s3bIBacT BCE TOCyAapcTBa NPEIOCTAaBUTH JKCHIIMHAM paBHBIC IpaBa ¢
MY)KUYHHAMH 11 aKTUBHOTO Y4acThs B )KU3HH 001ecTBal3].

B roccrpykrypax >KEHIIMH, KOTOpbIE MOAMNANAIOT IOJ KAaTEropuio 'Clenuanuct’ 1o
MexxayHapoaHoi knaccudukanmu MOT, OGombmie, yemM MyxuuH . Hampumep, B Pymbinum
JKEHIIUHBI COCTAaBJISIOT IMOJIOBUHY BceX crenuanuctoB, B CinoBakuu - 2/3, B JlutBe - 70 %.
JKeHIMHBI, 3aHUMAIOIIME 3TU JOJDKHOCTH, YYAaCTBYIOT B NPHHSATHUU PEIICHUNA HAa HUKHEM
YPOBHE YNpaBJICHUS, Y HUX €CTh OCHOBA JUIsl MPO(ECCHOHAIBHOTO POCTa U BO3MOXHOCTD 3aHSTh
BBICOKHMM pPyKOBOIAMN mocT. M Bce ke, HECMOTps Ha TO, 4YTO JKCHIIMHBI MMEIOT BCE
HeoOXoauMble JUIsl TPO(EecCHOHATBPHOM Kapbephl KayecTBa, MM HAMHOIO TpYyJHEE CTaTh
PYKOBOAMTENSIMU:  MPUXOAMUTCS  TMPEOJOJIeBaTh  MPENSATCTBUS, KOTOpbIE  OOYCIOBICHBI
TEH/IEPHBIMU CTEPEOTUIIHBIMU MPEACTABICHUSIMU O CTarycaXx M posisix. YacTto kanaujaarypa
JKEHIIUHBl IIPU 3alIOJIHEHUW BAKAHCUN PYKOBOJASAIIEW WIM APYTOM BBICOKOW JIOJDKHOCTH HE
paccMmarpuBaeTcs  BooOmie, XOTs  NpodecCHOHAJIbHBIH  YpOBEHb, HWHTEIJICKTyaJbHbIC
CIIOCOOHOCTH, ONBIT, KBaTU(UKALMA B HEKOTOPBIX CIydasx 3HAYUTEIHHO MPEBOCXOJAT TE Ke
Ka4yecTBa KOJUIeT-MYX4YuH. Jlake Ui 3eMeHTapHOro MPOABIMKEHHS 1O CIIY)KOEe OT >KEHIIHH
TpeOyIOTCS, KaK IPABHIIO, 00JIee BBICOKAsT KBATM(DUKAIIMS U YPOBEHb 3HAHUH.

Ha cmeny mporpamme WID OOH paspaboran u Hawyan BHeapsth ¢ 2000 roga HOBYIO
nporpammy "T'enaep u passutue" (GAD) B KOTOpoii OBLT MpenoKeH aabTePHATUBHBIN MOIXO0T
K MMEIOLIUMCS TeHAEpHBIM MpobiemMaM. B 3Tol mporpamme yureHa ommOKa, KOoraa KEHCKUe
npo0JieMbl paccMaTpUBAIMCh, MPEUMYIIECTBEHHO YYUTBIBas OHOJIOTMYECKHE OTIUYUS U
OCTaBIISUIM IIPM OTOM BHE MOJSI 3pEHUS TEHIEpP, TO €CTh COLMAIbHBIE OTHOLICHUS MEXIY
MY’KYMHOMU U KEHIMHOMN, 32 KOTOPBIX MOCJIENHAS YaCTO HAXOAUTCS B YTHETAEMOM IOJIOKEHHUH.

[TepBoouepeansim 3ananusam nporpamma GAD onpenenuina He0OXOAUMOCTb U3YUCHUS 1
VIIYYIICHUS] T€HIEPHOU CTPYKTYpbl oOImiecTBa. [J1aBHOM 11€1b10 HOBOW MPOTPAMMBI SIBISIETCS
o0ecrieyeHne TaKUX YCIOBUH, IPU KOTOPHIX JKEHIIMHA MMeNa Obl BO3MOKHOCTh 3aHUMAThCs
IUTAaHUPOBAaHUEM OOIIECTBEHHOTO Pa3BUTHS U MOJIUTUKOM reHIEpPHBIX U3MEHEHUI B 001IIecTBe.

[Iporpamma "T'engep u pasBuTue" paccMaTpUBAET >KEHIIUH OOJBINE KaK aKTUBHBIX
HOCUTEJIEM W3MEHEHHH, 4YeM KaK [acCUBHBIX IOJydaTeledl MoMomu. 3JTa MporpaMma
PEKOMEHIYET B IIEPBYIO Ouepelb OT mpaBUTENbCTB wWieHOB OOH BHeIpeHHMe TIeHIEpHBIX

noaAXoa40B B NOJIUTHUKY U T'OCYAAaPCTBCHHOC YIIPABJICHUC.
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B kaxmom o01iecTBe CyHIeCTBYIOT ONpe/eNeHHbIE 0KHUIAHUsI OTHOCUTEIBHO MOBEACHUS
KEHILUH U MYX4HH B cpepe ynpasienus. Hampumep, B O0JIBIIMHCTBE CTPaH MUpPA CYIIECTBYET
yOexeHue, 4TO HaYaJIbHUKOM JIOJDKEH OBITh MYXKYHMHA, a CEKpeTapeM - xeHIInHA. OT MyX4uH
OKUJAIOT CTPEMJICHUS K BJIACTHU U JOCTHXKEHHUIO BBICOT, B TO BpeMs Kak aMOUIIMO3HOCTh CPeIu
JKEHIIHUH CUUTAETCS SIBJCHHUEM HEHOPMaJIbHBIM.

3T0, B KOHEYHOM HUTOT€, BIUSET HA JIEJIEHUE poJiel B OOIIECTBE, HA TO, KTO B HEM
MIPUHUMAET )KM3HEHHO BAYKHBIE PELIEHUS U HA YbIO M0JIb3Y OHU IPUHUMAIOTCS.

Takue 0OIIECTBEHHBIE CTEPEOTUIIBI YAaCTO BIMSIOT HA CTAaTHUCTUKY OTHOCHUTEIHHO
KOJINYECTBA JKEHIIMH W MY)KUYMH Ha TOCYJapCTBEHHOH cClIykOe BOOOIIEe W HAa PYKOBOISIIUX
JOJKHOCTSIX B YACTHOCTH.

OcoOeHHOI B 9TOM OTHOIICHUU SIBISIETCA CHUTyalluss B YKpawHe, TIe Cpeau
rOCYJapCTBEHHBIX ciyxamux 72,8% - »eHuuHsbl, 27,2 - MyKYUHBI; 3aHUMAIOT PYKOBOJAIINE
nomkHocTH 51,5% sxenmun u 48,5% myxuunn [4].

Ho, ananu3upys nejieHHe >KEHIIMH W MY)KUYMH Ha PYKOBOAALIMX JOJDKHOCTSIX 3a
KaTeropusiMi, HaOII0JaeM pe3KOoe YMEHBIIECHHE KOJMYECTBA >KCHIIUH C POCTOM KaTeropHhu
JOJDKHOCTH (¢ 65,2% Ha TODKHOCTAX IIEeCTON KaTeropuu 10 9 - nmepBoii). Cpeny CreruanicToB
Ha roCyJIapCTBEHHOH CITY»KO€ TaKKe MOoJIaBIIsroniee OOIbIIMHCTBO XeHIwmH (81,5%).

OTtcyTcTBUE TeHIEpHON cOaTaHCUPOBAHHOCTH B MPEJCTABUTEIBCTBE HA BBICIIUX CTYIEHSIX
BJIACTH COJEPKUT PHUCK CHIDKEHHUS KauyecTBa U 3(()EKTUBHOCTU YIPABICHUECKUX PELICHH, a
OTCIOJIA - PUCK CIIEP>KMBAHUS TEMIIOB, Pa3BUTHS HallUU.

Iloromy omHMM u3 3aJaHMl KagpOBOW IOJIMTHKM B YKpawHE €CTb COJCHCTBHE
KapbePHOMY POCTY JKEHIIMH Ha TOCYJapCTBEHHOM CllyK0e.

W3y4yeHne NO3UTUBHOIO MHPOBOIO OMNbITA JA€T BO3MOXKHOCTH CJEJaTh BBIBOJ O
nenecooOpa3HocTH oOecrieyeHuss B MpakTHKE (OPMHUPOBAHMUS TOCYAAPCTBEHHOW MOJUTHKH
OTHOCHUTEJIBHO TEHJIEPHOTO pPABEHCTBA B YKpaWHE TAKUX YCJIOBUM  YIPABIECHYECKOU
JeSTEIbHOCTH: Ha YIIPaBJIECHYECKOM YPOBHE.

Tak ’xe XxoTermoch OblI cKa3aTh, 4YTO BCE-TaKM YKpauHa [eJIaeT ONpeeiCHHbIE
MOJIOKHUTEbHBIE IIard B BOIPOCAX PErylIMpoBaHus 3TUX BompocoB, B 2006 roxy KaGuner
MunuctpoB VYkpaunbl ono6pun Konnenmuio ['ocynapcTBeHHON NporpaMMbl TE€HAEPHOTO
paBeHCTBa B YKpauHCKOM 001ecTBe. B 3TOM JOKYMEHTE OTMEUEHO, YTO «pelIeHne IeHAepHBIX
npobieM HyXJIaeTcs B KOHLENTYAJIbHOM OIpeaesieHuH, (OPMUPOBAaHMHM M pealn3aluu
TEH/IEPHON TOJIMTUKM KaK OCHOBE T'€HJEPHON KYJIbTYPBI, Pa3BUTUS TE€HAECPHOM aKTUBHOCTU

KCHIIUMH U MYXXYUH, aJallTallid K MUPOBBIM YCIIOBHAM FeHﬂepHOﬁ JACMOKpaTuu. Tak Xe, OBLI

23



pa3paboTaH U yTBepKJIeH HannoHabHbIH TUTaH NEHCTBUH MO YIYUYIICHUIO TIOJI0KEHUS KEHIIUH
U COICHCTBHUIO BHEAPEHUIO TeHaepHoro pasercrna Ha 2001-2005 roga [5].

BaxxupiM marom Brepea B o0OecredyeHHH PaBEHCTBA MpPaB MYXKYMH M JKEHUIMH CTaJo
npuHsATHe 3akoHa YKpauHbl OT 8 ceHTA0ps 2005r. «OO6 obecrieueHUH paBHBIX IIpaB H
BO3MOYKHOCTEH MKCHIMH U MYX4UH» [6].

B cratbe 1 yka3aHHOro 3akOHa pacKphITO MOHSATUE FE€HAEPHOTO PaBEHCTBA, I10JI KOTOPBIM
MOHMMAETCS PaBHBIM MPABOBOM CTaTyC JKEHIIMH U MY)KUMH Ta paBHbIE BO3MOXKHOCTH IJIS €TO
peaM3aluy, 4To MO3BOJSET JUIaM 00OUX IMOJIOB MPUHUMAIU PaBHOE ydyacTHe BO Bcex cdepax
KHU3HEIEATEIILHOCTH OOIIECTBA.

B opranax 3akoHOAaTeNbHOW BIIACTHM MKEHUIMHBI COCTABIAOT 5,1 mpoueHTta, cpeau
PYKOBOAMTENEH LEHTPAIbHBIX M MECTHBIX OPraHoB HCIIOJIHUTEIBHOW BiacTd - 7, cpeau
BJIQ/ICTIBIIEB HAaUOOJIBIINX OM3HECOBBIX CTPYKTYpP HET HU OJHOM KEHIIMHBI, CPEAH BIIAJICIIbIICB
cpenHero u Manoro 6usHeca - 20 npoueHToB [4].

3apaboTHasi IJiaTta JKEHIIWH IOYTH HA TPETh MEHBIIE, YeM MYX4YWH, 0e3paOOoTHBIX
JKEHIIUH 3HAYUTENbHO OoJblie, yeM 0e3paboTHBIX MYKUYWH, MEHCHUS KEHIIWH 3a MPOTHO3aMU
uepe3 20-30 set OymeT cocTaBiATh B cpeiHeM 40—45 TpOIeHTOB MEHCHU MY»X4UuH [4].

B cpencTBax maccoBoif HHPOpPMALIUKM OCBEUIAET CTEPEOTHUITHOE U300paKEHUE JKEHILUH U
MYKYUH, OTKPOBEHHAsI JUCKPUMHUHAIIUS HAOIIOIaeTCS B OOBSBICHUSAX O paboTe, peKIIaMHBIX
COOOILIEHUSAX U TOMY ITOJI0OHOE

[ToaToMy Ha BBIMOTHEHHE MEXAyHapoaHoro qokymenTa “Llenu PasButus ToicsueneTus.
Vkpanna” Kabuner MuHUCTpOB YKpauHbI ONpEAeIIUI 3a/IaHusl, KOTOPBIE TOJDKHBI 00€CIIeYUTh
TeHJEPHOE COOTHOIICHHE Ha ypoBHE He MeHbiie yeMm 30 mo 70 Toro wiau Apyroro moja B
rOCYJapCTBEHHBIX OpPraHax U COKPATUTh HAMOJOBUHY pa3pbll B JOXOJaX KEHILIUH U MY>KUHUH.

Pa3pabotrka u BoimonHenue IIporpammbl cuuTaercs Hauboiee ONTUMAIbHBIM H
peaTbHBIM BapUAHTOM, TIOCKOJIBKY B HEW NPEeIycMaTpPUBAIOTCS KOHKPETHBIE JEHCTBUS
rocyJapcTBa B HANpaBICHUH YTBEPXKICHUS POBHBIX TMpaB JKEHIIUH M MYXYUH, DPaBHBIX
BO3MOXKHOCTEH UX peain3allii BO BCEX peruoHax U cepax KU3HeAeaTeIbHOCTH.

Jlns perienust reHaepHO MpoobaeMbl HEOOX0AUMO peluTh Bonpockl BHeceHHbie OOH B
npoekt "'ennep u pasButue": - GopmupoBaHME U peanu3alus rOCYAAPCTBEHHOM MOJUTUKU
oOecrieyeHrs TeHJIEPHOr0 PaBeHCTBAa B OOIIECTBE; -aJanTalisl 3aKOHOJATeNIbCTBa YKpauHbI K
3akoHoONaTeNnbCTBY EBpomeiickoro Coro3a B cdepe TIeHIEpHOTO PpaBEHCTBA; - BHEApPEHHE
TeHJEPHO-TIPAaBOBOM 3KCHEPTHU3bI 3aKOHOJATENHCTBA U MTPOEKTOB HOPMATUBHO MPABOBBIX aKTOB;

- CO3JaHUC TOCYAAPCTBCHHO-IIPABOBBIX MCXAHM3MOB IIPUMCHCHHUA 3aKOHOJATCIIbLCTBA II0
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BOIpocaM oOecreueHHsl POBHBIX MPaB M BO3MOXHOCTEH JKEHIIMH U MYXYHMH; pa3paboTka u
BBINOJIHEHHE TOCYIAapCTBEHHBIX LIEJEBBIX MPOrPaMM OTHOCUTEIBHO 00€CHeueHHs] TeHAEPHOTo
paBeHCTBA; - MOAJEpXKa OOIIECTBEHHbIX WHUIMATUB, HANpaBJIEHHBIX Ha (JOPMHUpPOBAHUE
TeHJICPHON KYyJIbTYpPbI, IPEOIOJEHHS YCTOSBIIUXCSA CTEPEOTHIIOB OTHOCHTEIBHO POJIM U MECTa
KEHIIMH B OOILIECTBE; OCYILIECTBIEHHE KOHTPOJS 32 COONIOJICHUEM T'€HIECPHOTO PaBEHCTBA BO
BpEMA PCHICHHA KaAPOBBIX BOIIPOCOB B LCHTPAJIBHBIX W MCCTHBIX OpraHax HWCIIOTHUTEIbHOM
BJIACTH; - OpPraHM3allUsl HAyYHBIX M HKCHEPTHBIX HCCIEIOBAaHMHA IO BONpocaM oOecreyeHus
POBHBIX IIPaB U BO3MOKHOCTEH JKEHILUMH M MY)KUUH; - IpUBJIE€YEHUE O0BEIMHEHUN IpaxaH U
MEXyHAPOIHBIX OOIIECTBEHHBIX OpraHU3alui KO BCeM IpoueccaMm GOpMUPOBaHUS T€HACPHON
HOJUTHKH; 00E€CIeUeHNE TeHAEPHOro 1M0X0/a 10 (GOpMHUPOBAHHS IOCYJapCTBEHHOTO OI0/KETa;
- IpoBeJieHHe HH(POPMALMOHHO IPOCBETUTENILCKOM paboThl U3 JMKBHIALMM Bcex (GopMm
JUCKPUMHUHALIMY 110 IPU3HAKY 0.

OsxujaeMble pe3yinbTaThl BBIMOMHEHHsS [IporpamMMbl JacT BO3MOXKHOCTBH C(OPMHPOBATH
3 PEKTUBHBII MEXaHU3M MPOBEACHUS TeHICPHBIX MPEOOpa30BaHM, KaK Ha TOCYIapCTBEHHOM,
TaK MU Ha MECTHOM YpPOBHM, a TaKK€ JOCTUYb 3HAYUTEIbHBIX H3MEHEHUH B HaIPaBICHUU
IIApUTETHOW JEMOKPATUHU B Y KpauHe.

OOH cBoeii mporpaMoil NOATOJKHYJIA YKpauHy K CBOEMY HJeally TeHJepHOro mupa. B nx
NPECTaBICHUN T€HIEPHBIH MHUp OyIylIero, 3T0 MUP, B KOTOPOM KCHIIUHBI U MY>KUYUHBI OyIyT
UMETh paBHbIC IpaBa U BO3MOYKHOCTM Ha BCEX 3Talax CBOEH >KMU3HHU, TJe KEHIMHA JI0JDKHA
OyzeT BO3MOXHOCTH pealu30BaTh BCE CTPEMIICHHSI U MEUThI; MUP, B KOTOPOM K XKEHILMHE OyAyT
OTHOCHUTBHCSI C YBXXEHHWEM KaK K POBHOM, OyIyT CUMTATh €€ 3a HauOOJBIIYIO I[€HHOCTh, KaK U
MYXXUYHHY.

XKenmuna Oyner MMeTh CTOJIBKO K€ IPaB OTHOCUTENBHO COIMAJbHBIX ILIEHHOCTEH:
CIIPaBEIMBOCTH, PAaBEHCTBA, JEMOKPAaTHH, YBAKEHNUS K YEJIOBEKY, KaK U YEJIOBEK I0Jl KOTOPHIM

BCEr/ia oJIpa3yMeBalld B IEPBYIO OUEPEab MYKUUHY.
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noctymy: http://dssclub.com.ua/categories/stuff/gendernye-aspekty-zanyatosti.html

5. HamionanbHuii mimaH il MO0 TOJINIIEHHS CTAaHOBUINA KIHOK Ta CIPHSIHHSA
BIPOBA/DKCHHIO T€HACPHOI piBHOCTI y cycnuibetBi Ha 2001-2005 poku: 3aTBepmaKeHO
IToctanoBoro KabGinery MinictpiB Ykpainu Binm 6 tpaBus 2001 p. [Enextponnmii pecypc]. —

Pexxum noctyny: // http://zakonl.rada.gov.ua/laws/show /479-2001-i1

6. Ilpo 3a0e3medeHHst piBHUX MpaB Ta MOKIMBOCTEH JKIHOK 1 YOJIOBIKiB: 3aKOH YKpaiHu

Bix 8 BepecHs 2005 poky // Bimomocti BepxoBroi Pagu Ykpainu. — 2005. — Ne 52. — Ct.561.

Mozunenxo M. A.,
cmyoenm 5 kypcy epynu FOI —14 1u,
IIOMII CHY im. B. J{ana.

Haykosuii kepienux: x.10.H., ooy. Tamapenko I. B.

PET'TIOHAJIBHI IHCTHTYTH 3AXHCTY IIPAB JIIO/THHH

[Ipu perenbHOMY BHMBUEHHI MEXaHI3MIB 3aXUCTy NpaB JIOJUHH, HE MOKHa OOINTH
CTOPOHOIO Te, IO He CKPi3b AAHMIi MpOLEC OJHAKOBMIA. MOro BiIMIHHOCTI XapaKTepH3yIOThCS
HasIBHICTIO PI3HMX, TaK 3BAHUX, PEriOHAJBHUX CHUCTEM, L0 BOJOJIIOTH CBOIMM crielu(pIYHUMU
0co0IMBOCTAMH. ICHYBaHHS Takoro SBUINA MOXHA PO3IJIAAATH 3 JIBOX TOYOK 30py. 3 OJHOTO
00Ky, perioHajgbHa CHCTEMa JIOIIOMAra€ BpaxOBYBATH CHEIU(IKYy MEXaHI3MIB MPaBO3axHUCTy B
PI3HMX KyTOYKax Halloi IMJIAHETH, € HEOOX1THUI MEeBHUN MIAX1J Y BUPILIEHHI TOrO YX 1HIIOTO
OUTaHHA. 3 1HIIOrO OOKY, HasABHICTh DI3HUX CHUCTEM B JESIKUX BUIAJIKaX, BUIIMBAETHCS B
HasIBHOCTI PsIly 1IEHTUYHUX HOPM a0o0 X HaBMakKH, e Hamepekip iM. Tomy, Ha MO0 TyMKYy, iX
peTeNbHUN aHali3, NOPIBHSAHHSA 1 BUJIJICHHS HAlOLIbII MO3UTUBHUX MOMEHTIB, € OCHOBOIO JJIsI
BJIOCKOHAJICHHS MPOIIECY MPAaBO3aXMUCTY B CBITI.

Jlane nutanHs Oylio BHCBITIEHO y mpausx BacumbeBa A.M., Jlimuna 1., Kapramkina
B.A., JlykameBa E.A., Hypyma JI.I., Myraripos /1.3., JlingxonsT JI., Jlemkameni 3.B. Ta iH.

Jani npari cTaau opieHTUPOM 1 CTAPTOBOIO TOYKOIO JJIsi CTBOPEHHS 1aHOT pOOOTH.
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[lepmroro ycmimHOK pPETIOHATBFHOK CHUCTEMOIO0 cTana KoOHBEHINsl mpo 3axuCT MpaB
JIIOJTMHU 1 OCHOBOIIOJIOKHUX CBOOOJ, a TAKO CTBOPEHI BIJMOBIIHO 0 HEl IHCTUTYTH [1, ¢ .42-
62]. Konsenuist Oyna npuiinara 4 nmucronaga 1950 gep:kaBaMu-wieHaMH, 10 BXOATH A0 Panu
€Bporny, 1 Bctynuia B cuiny 3 BepecHs 1953 B nmanuii wac Bci aepkaBu-wieHu Paau €Bponu €
yuacHukamu 1i€i Konsenmii .B KonBeHIil 3akpinieHi OCHOBHI mpaBa i CBOOOIW IIFOJIMHH,
HepeiK SIKUX He MOBTOPIOE MpaBa, HasiBHI B TEKCTI 3arajbHOI jAekiaparii npas moauHu. Kpim
nepepaxyBanHs TnpaB B KoHBeHIii mnepeadadeHo 1 CTBOPEHHS MEXaHI3MIB KOHTPOIIO 3a ii
BUKOHaHHAM. B nanwmii vac €Bpornelicbka KOHBEHIIISI BBRKAETHCS HAUOIBII BAATUM MPUKIAIOM
(GYyHKILIOHYBaHHS PETiOHATIBHOI CHCTEMH 3aXUCTY MPaB JOAHHU.

Bignosigno no mpaswi, Cya po3IiIeHHH Ha YOTHPH CEKLii, B SKHX MPEICTaBIIEHI BCi
reorpadiuHi perioHH, a TAKOX JOTPUMaHUN TeHACPHUN OaraHC Ta 3a0€3MeYEHO MPEICTABHUIITBO
OCHOBHUX MpaBoBuXx cucteMm. Cekiii ouomnrorotees [Ipe3unentamu .B koxHil 3 cekiliii Ha ouH
pik cTBOprotoThest Komitern, ski 3 Tppox cynais . [2, ¢ .237].

Bynp-ske 3 aepxkaB-ydacHHIL a00 1HIWBII MoOke monatu ckapry no Cymny 3 mpUBOAY
nopyuieHHs1 nonoxkeHb Konseniii. [Iponenypa po6otu Cyny € 3MarajibHOi 1 MyOJIiYHOO, SKIIO
cekuiiiHa Ilamara abo Benuka mamara He BHpilmIaTh, U0 HEOOXIAHO PO3INISHYTH CIpaBy Ha
3aKpPHUTOMY 3aCiJJaHHi.

IIle opHi€l0 pEriOHAIBHOI CHUCTEMOIO 3aXHUCTy IIpaB JIOAWHHU, IO TIPEACTABIISIE
MPaKTUYHUN 1HTepec, € MikaMepukaHChbKa CUCTeMa 3aXHUCTy mpaB joauHu. g cucrema Oyna
chopMoBaHAa Ha OCHOBI JBOX MDKHapoJHo-mipaBoBux Jokepen: Craryry Opranizamii
AmMepukaHchkux Jlep»kaB Ta AMEpHUKaHCbKOI KOHBEHLII 3 MpaB JIOAWHU. MexaHI3MH, IO
BXOJATh 10 Mi>kaMepUKaHChKY CUCTEMY 3aXMCTy MpaB JIIOJAWHU, MAIOTh PI3HY ICTOPIIO 1 CTATYyC
3aJIe)KHO BiJI IPaBOBOi OCHOBH, Ha sIKii BOHM cTBoproBanucs. ChopMoBaHUI MeXaHI3M MpaB
JIOJUHU B IbOMY PETIOHI MPEACTaBISETHCS MOXKIMBUM aHANI3yBaTH B JBOX PIBHIX - I
cucTema, sika cTBopeHa Ha ocHoBI Craryry Opranizanii Amepukancbkux Jlepxas, 1 cucrema
AMepUKaHCHKOT KOHBEHIIIT 3 paB JIIoquHH. [3]

3rigHo MixaMmepuKaHCKON KOHBEHIIT B MikaMepUKaHChKUH CyJl MpaB JIOAUHU MOXYTb
Oyt oOpaHi rpoMajsiHu OyIb-ikoi aepkaBu-uieHa Opranizanii AmepukaHcbkux Jlepkas,
HaBITh SKIIO 11 JAepkaBU He € ydyacHukamu KonBeHuii. Cyn CKIagaeTbesl 3 CEMHU CYJJIB, K1
obuparoThecsi ['enepanpHor0 AcambOiieero OAJl aOGCoNOTHOI OUIBIIICTIO TOJIOCIB-YYaCHHUITh
Kongsenuii. Takum unHOM, mpouec oOpanHs wieHiB Cyny MOMITHO BiAPI3HAETHCS BiJ MPOIECY
obpannst Kowmicii, ne Bci nepxkasu-wieHn OAJl MaioTh MpaBo ToJiocy, IO BigoOpaxkae pi3HY

MIPABOBY MPUPOY LUX MEXaHI3MIB 3aXUCTY MPaB JIIOJUHU.
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HOpucnukiis Cyny OXOIUIIOE BCi CyNEpeuKH, $KI BIIHOCATHCS JO TIyMadeHHS 1
3acTOCYBaHHs MoyiokeHb KoHBeHIi, mepenani HOMy 3a yYMOBH, L0 J€P>KaBU-CTOPOHH CIIOPY
BU3HAIOTh TaKy IOPUCAMKIIIIO 3riiHO 3 ymMoBaMu. Hanpansatu cnpaBy 10 Cyny MOXYTh TUIBKU
nepkaBu-cTopoHu cropy Ta Kowmicis, a aepkaBa, MpoTH SKOi BOHO OyJi0 HaIlpaBiIeHO, Mae
3poOUTH BiINOBIIHY 3asBY PO BU3HAHHs KoMneTeHIii Cyay po3riisigaTy Taki CripaBH.

Ille omHi€rO perioHaNbHOI CHCTEMOIO € AQpPHUKAHChKA CUCTEMa 3aXUCTY IMPaB JIOAWHH.
Jnst po3ymiHHA 0COOMMBOCTEH (POPMYBaHHS PETIOHAIBLHOTO PEKUMY IMPaB JTHOIUHUA B Adpuir
CIiI BpPaxoBYBaTH KOJIOHIaJbHE MHUHYJIEC apPUKAHCBKUX HAPOIIB 1 MIJABUIICHY YYTJIUBICTh
JiepKaB JIaHOTO KOHTWHEHTY JO 30BHIMIHBOrO BTpy4aHHs. [lpuiinsatuit y 1953 Craryr
Opranizamii AdpukaHcpkoi €IHOCTI, 10 SKOTO MPUETHANWCS B JaHUH 4Yac MPAKTUYHO BCl
nepxkaBu A(puku, TpsIMO TOBOPHUTH PO 1711 «€AHOCTI Ta COJIIIAPHOCTI» appUKAHCHKUX JIepKaB
(ct .II(1)).[4]

L5 monmiTH4HA Opi€HTAllis BIUTMHYJA HA T€, O OUIBIIICTh KpaiH AQpUKH, B OCHOBHOMY,
HE MiJHIMAaIOTh NpoOJIEeMU JOTPUMAHHA NpaB JIIOJUHM B IHIIUX KpaiHaXx KOHTHHEHTY,
PO3TISAAOYM iX K MUTAHHS, SAKI MOXYTh HETaTUBHO BIUTMHYTH HAa «EJIHICTH 1 COJIJAPHICTH)
Bcix JnepxkaB Adpuku [5, ¢ .742 | . IlpuknagoM HEBTpy4YyaHHsS Yy BHYTPIIHI CIpaBu
A¢pHuKaHCEKHX JepKaB € 1 Te, 1m0 XKOoJHe adpUKaHChKa Jep)kaBa 3a BUHATKOM TaH3aHii He
3acy/IMB KpUBaBUH pexum [ni Amina B Yranmi.

XVIII Acambnes rnaB nepxkaB 1 ypsiaiB Opranizanii Adpukancbkoi €HOCTI y YepBHI
1981 npuitnsina AdprukancbKy XapTito MpaB JIOAUHU 1 HAPOIiB, KA CTala MEPIIOl KOHBEHIIIEK
3 NpaB JIOJMHU Ha AQpUKaHCBKOMY KOHTHHEHTI. TakuM yuHOM, Adpuka cramna TpeTim
PErioHOM Y CBITI, B SIKOMY € CBOSI CUCTEMa 3aXUCTy MpaB JroAuHM .Ha BiaMiHy BiJ IBOX 1HIIMX
perioHaJIbHUX CUCTEM, apUKaHChKa CUCTEMa He nepeadadae CTBOPEHHs PETIOHAIBHOTO CyIy 3
npaB moguHU. KoHBeH1is nepeadaydae TibKU ycTaHOBa A(PpUKaHCHKOT KOMICIT 3 MpaB JIIOAUHU
3 MOBHOBA&XEHHSMHU PO3IIIAJaTH MDKAEpXKaBHI Ta 1HAMBiAyalbHI cKapru. OOcCAr MOBHOBa)KE€Hb
Kowmicii He f0 ki1 3'sicoBaHo.. AHaNI3 TeKCTY AdpUKaHChKOT XapTii, B TOM K€ yac MOKa3ye, 0
Harojioc poOUThCs, HacamIepell, Ha JAPYXKHE BUPILICHHsS CHOPIB 3 MPUBOJY MOPYIIEHHS IpaB
JIOAMHU B AQpUKAaHCHKHUX KpaiHax.

[ligBoasiuM MIACYMOK pO3IJSAY pPETIOHAIBHUX CHCTEM 3aXHUCTy TMpaB JIOAUHM SIK
HEOOXIJTHOTO €JIeMEHTA, CIIJI 3a3HAYUTH, 10 3arajlbHUM HEJOJIKOM € iX ciladKe IOTpUMaHHS
BcepeanHi Jep:xkaB. Haiiniesimma npuramanHa €BponeichbKiil cucteMi 3aXUCTy Mpas JIOAUHH, alle

a B ApHrKaHChKOi BOHA IPAKTUYHO BiJICYTHS.
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Jlo Toro >, yXe JaBHO Ha3pijla HEOOXiAHICTh CTBOPEHHS CaMOCTIHHOTO PEerioHaJbHOIO
PEKUMY 3aXHCTY TpaB JIOAWHHU B A3ii, ajie MOJITHYHA BOJIS JACPKaB IbOTO PETIOHY MOXE OyTH
peamizoBaHa B KOHKPETHHX IHCTHTYTax 1 Mpoleaypax, MpPUHAWMHI B HAHOIMKIOMY
MalOyTHHOMY.

Crain 3a3HaYMTH, MO CTBOPEHHS DPETiOHAIBHUX PEXUMIB y raiy3i HpaB JIOAWHU He
NPUBEJIO JI0 MOMITHOTO PO3MHBAHHS YHIBEPCAIbHUX MDKHAPOJHHX CTAaHAAPTIB y raiy3i mpas
JIOJMHY; XO0Ya PAJl BOXKIMBUX IOJIOXKEHb IIMX JIOTOBOPIB OyB YTOYHEHHH 1 JONMOBHEHHH 3
ypaxyBaHHSM perioHanbHOT crnenudikya. JIis mogansInoro MiABUICHHS e(QEeKTUBHOCTI
PETiOHAIBHUX CTPYKTYP 3aXUCTY MpaB JIIOJWHUA HEOOXiTHO, HAa Mid MOTJs, OUIBII aKTHBHO
B3aEMOJISTH K MK CO0O0I0, TaK 1 3 yHIBEpPCAJIbHUM PEXHMOM MIXHAPOJHUX KOHBEHIIH 3 mpaB
monuan B pamkax OOH. Taka B3aemomisi MOTJIO O MOCWJIMTH W ICTOTHO PO3UIMPHUTH JIOCBIJ
CTBOPEHHS MI)KHAPOIHOT CHCTEMH 3aXUCTY IPaB JIOUHHU.
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IImywko A. 10.,

CesepoOooHeyKkutl uncmumym

YAO "BY3 «Meoicpecuonanvras akademus ynpasieHus nepcoHaiom»

Hayunwiii pyxosooumens: Kpasuenko H. H., 0oy. kagedpovl npasosedenus CH YA0 «BY3
«MAYII»

IIPOB/IEMbBI COB/IIO/JEHHUA ITPAB H CBOBO/] YEJIOBEKA B 30OHE ATO

AKTYyanbHOCTh TEMBI JJAHHOTO WCCIICOBaHMs 0OyclioBIeHAa TeM 4To lIpaBa m cBOOOIBI
YeJIOBEKAa M UX FapaHTHH ONPEIEISIIOT COJAEPKaHUe U HAIIPABICHHOCTh ACITEIHbHOCTH Y KPauHblI,
BCEX IOCYIapCTBEHHBIX OPraHOB U JIOJDKHOCTHBIX JIMI. YKpanHa OTBEYAET Iepe]] YEIOBEKOM 3a
CBOIO JICATEIBHOCTh. Y TBEPKIACHHE U 0OecreyeHre mpaB U cBOOO I YeloBeKa SBISETCS TJIaBHOM
00513aHHOCTBIO YKPAUHCKOTO TocynapcTsa. [3,1]

OnHako B YCIOBHUSX IPOBEACHUS AHTUTEPPOPUCTUUYECKON omepanuu Ha YKpauHe (B
nanpHerem “ATO”) mosBMIOCH TOCTATOYHO MHOTO MPOOJIeM ¢ COOJIIOICHUEM TPaB U CBOOO
JIOJIe HaXOASIIUXCs JIMOO BBIHYKIEHHO MOKUHYBIIHE 30HY ATO. YBaxkeHue mpaB 4yeloBeKa,
SBJISICTCS] BAXKHOW TapaHTHel Mupa. B caMux MeXIyHapOIHBIX aKTax MpeaycMaTpUBAETCs , YTO
YBa)XEHHUE OSTUX IIpaB SBJISIETCS OCHOBOM BceoOmero mupa. B pasButum uzaeit BceeoOueit
JIeKJIapaluy npaB U cBoOox dyenoBeka (0T 10 gexadpst 1948 roma)npuHATO 3HAYUTEILHOE YUCIIO
KOHBEHIIMH U MAaKTOB, MOCBALICHHBIX MpaBaM M cBOOOJaM denoBeka. Ho rmaBHBIN WX MOCHLT B
TOM, YTO TIpaBa, CBOOOJIbI KaKJIOTO YEJIOBEKAa, YECTh M JOCTOMHCTBA JIMYHOCTH — BEIIMYANIITHE
00I1IeYeIOBEYSCKUE IEHHOCTH, TTOBCIOTY TIOJUIEXKAIIME 3aliTe U oboramenuto [6, 5-10].

Bce npaBa yenoBeka yHUBEpCalbHBI, HEIETUMBbI, B3aMMO3aBUCUMbl U B3aUMOCBSI3aHBI.
Hcxons u3 aroro YKpanHCKoe rocyaapctBo, ['ocygapcTBeHHbIE OpraHbl U JOJKHOCTHBIE JUIIA
00s13aHBI OTHOCUTBLCA K MpPaBaM 4Ye€JIOBEKa, B TOM YUCIE M TeX KTO Haxoautcsa B 30He ATO unu
BBIHYXKJIEH ObUT €€ MOKHHYTh TJI00aIbHO, Ha CHIPaBEIJIMBONM M PaBHOM OCHOBE, C OJAMHAKOBHIM
MOJIXOJIOM U BHMMaHHeM. HeoOXoauMo MMETh B BUAY YTO TOCYJapCTBO, HE3aBUCHUMO OT €ro
MOJIUTUYECKON, DKOHOMUYECKOW U KYIbTYpHOM CHCTEMBI, HeceT 00S3aHHOCTh MOOMIPSATH U
3alMINATh BCE MpaBa 4YeJIOBEKa M OCHOBHBIE CBOOOABI [7,3]. B 3TUX yCNOBUSAX MpHU3HAHUE U
YBaXEHUE TIPAB KaXKJOTO YEJIOBEKa SBIISIOTCS MPEANOCHUIKON HEHACHIILCTBEHHOTO pa3pelieHus
KOH(JIMKTOB, MPEIOTBPAILIECHUS BOOPYKEHHBIX KOH(DIUKTOB U ONEPAIIUN.

OOBEeKTOM HCCNeOBaHUs SBISIOTCS MPABOOTHOIICHUS CBS3aHHBIE C COONIOICHUEM TIPaB

u cBoOos yenoBeka B 30He ATO, kak paiiloHa BOOpY>KEHHOTO KOH(IIUKTA.
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IIpenmer wuccnenoBaHus SBISAIOTCS HOPMAaTHUBHO- IIPABOBBIE AKTBl PErYIMPYIOLIHUE
MPABOOTHOLICHUS] CBsSI3aHHBbIE C COOJIOAEHMEM TIpaB W CBOOOJ ueloBeKa B palioHe
BOOPY>KEHHOT0 KOH(IJIMKTA U MPAKTUKA UX COOTIOACHHUS. Henbto JTAHHOTO
WCCJICIOBAHMSI SIBJISICTCSI CPaBHUTENIbHBIM  aHajiNM3 HOPMATHUBHBIX aKTOB YKpauHbl KOTOpPbHIE
IPUHUMAIOTCS U peasiu3yloTcsi B cBA3M ¢ nposeaeHueM ATO c xonBeHuusmu O 3aiiure npas
4eloBeKa M OCHOBHBIX cB00OJ (Pum, 4 wHosiOps 1950 r.) u Konsenmueit (IV) o 3ammre
rpakJIaHCKOTO HaceleHus: BO BpeMs BoiHbI. (JKeneBa, 12 aBrycra 1949 roga.), 00s3aTenbcTBO
0 KOTOPBIM B3sJ1a Ha ce0sl YKpauHa.

Teopernueckoil OCHOBOM HCCIIEIOBAHUS MOCTYKUIU TPYAbl TAKUX YYCHBIX, ApIudacoB
N.H., Eropos C.A., Kanyctun A.f, Kactpo A ,biumenxo WU.I1., I'puropses A. I'., I'ymep AW,
lNantomkun b.B. Anemn B.B., Jlykamyk U.U.

B coorBerctBum co cr.l 3akoHa VYkpaunel «O 0Ooppbe ¢ TEppPOPU3MOM
AHTUTEpPPOPUCTHYECKAST OIEpals — O3TO KOMIUIEKC CKOOPAMHHUPOBAHHBIX CHEIHAJIbHBIX
CPEICTB, HAIIpaBJICHHbIX Ha MpEeAyNpexAeHUE, NPEJOTBpPAIICHUE WIM IMpPEeKpalieHue
MPECTYMHBIX JICHCTBUM, OCYIIECTBISIEMBIX C TEPPOPUCTUYECKON I€IbI0, OCBOOOXKIECHUE
3aJI0’)KHUKOB, MUHUMU3AIIMIO MTOCIEACTBUI TEPPOPUCTUUECKOTO aKTa WM MHOTO MPECTYILICHUS,
OCYIIECTBIISIEMOTO C TEPPOPUCTUUECKON Ienbio. UTO KacarenbHO MOHATHUS ‘‘TeppopusM’ B
COOTBETCTBUU C TOJKOBBIM CJIOBAapeM KHBOI'O BEIMKOpPYcCKoOro sizbika Bragumwupa Jlans 3rto:
JaT. ycTpallMBaHHWE, YCTpAalIeHHEe CMEPTHBIMH Ka3HAMHU, YOMICTBAMHM M BCEMH YKacaMu
HEUCTOBCTBA.

Omnepamusi (BO€H.), B CBOIO OYE€pelb ATO COBOKYIMHOCTH y/IapoB, OO€B, CpakKeHHH,
COTIACOBAaHHBIX M B3aUMOCBSI3aHHBIX I10 1I€JM, BPEMEHH U MECTY, IPOBOJUMBIX ONEPATUBHBIMU
00BETMHEHUSAMHU OJJHOIO MJIM HECKOJIBKUX BHJIOB BOOPY)KEHHBIX CHJI MO €IMHOMY 3aMbICITy U
IUTaHY JJIS PELLIEHUS ONIEPATUBHBIX WM CTpaTerndeckux 3anad. OJIHaKo, Ha MOM B3IJISJ, B CBSI3U
¢ neiictBusimu B 30He ATO npoucxonaummu Ha Tepputopun Jlyranckoit n Jloneuxoit obnacreit
YMECTHEE BCEr0 HCIOJIb30BATh MOHATHE BoOpyXeHHbI KOHQIMKT HEMEXAYHapOIHOIO
xapakrepa. B menom ke cornacHO nosoxkeHHsAM JKeHeBCckuxX KOHBeHIMM 1949 1.
MEXYHAPOJAHBIMU BOOPY>KEHHBIMU KOH(IMKTaMHU MPU3HAIOTCS Takue KOH(JIUKTHI, KOT/1a OJUH
cyobexT MII nmpuMeHsieT BOOpYKEHHYIO CHIIy IpPOTUB Apyroro. Takum oOpa3oM, CTOpOHaMH
MOTYT BBICTYNATh IOCYAAapCTBa, HAIUM U HApPOJHOCTH, OOpIOIIMECS 3a CBOIO HE3aBUCHUMOCTb,
MEXYHApOJHBIE OpPraHMU3alMH, OCYLIECTBIISIIONINE KOJIJIEKTUBHBIE BOOPYKEHHBIE MEpBI HO
NOAJEPKAHUIO MUPA U MEXTYHAPOIHOTO MPABONOPSAAKA.

Cormacno cr. 1 JlononHuTensHOro nporokona I “mexayHapoaHbIMHA SBISFOTCS TAKXKeE
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BOOPY)KCHHBIE KOH(JIHMKTBI, B KOTOPBIX HAapoibl BeAyT OOprOYy MPOTUB KOJOHUAIBLHOTO
TOCHOJCTBA U MHOCTPAHHOM OKKYyNallMd M HPOTUB PACUCTCKUX PEXHMOB B OCYIIECTBICHUE
CBOETO IIpaBa Ha CaMOOIpeIEICHNUE. CymectByer npoOjiemMa B ONpPEIEICHUM IOHSATUH
Kakasg CTOPOHAa KEM KOO CUMTAaeT, YCIOBHO OOO3HAUYUMM HMX IOBCTaHUAMM M LIEHTPAIbHBIM
IPaBUTEIICTBOM UM MMEHHO BOOpYKEHHBI KOH(IUKT MEXKIY HHUMU KaK MPAaBHUIIO, CUUTAETCS
BHYTPEHHUM KOH(MIMKTOM. OHAKO MOBCTAHIIBI MOTYT OBITh MPU3HAHBI "BOIOIOIIEH CTOPOHOM",
KOTJa: OHM MMEIOT CBOK OpPIraHU3allMI0; UMEIOT BO IJIaBE€ OTBETCTBEHHBIE 3a UX IOBEJEHHE
OpraHbl; yCTAaHOBMJIM CBOIO BJIaCTb HAa YacTU TEPPUTOPHM; COONIIONAIOT B CBOMX JAEHCTBHSX
"3akoHbl M OObMam BOWHBI". Ilpu3HaHWE MMOBCTAHIEB "BOIOIOWIEH CTOPOHOW" HCKIIOYAET
NPUMEHEHHE K HUM HAIMOHAIBHOTO YrOJOBHOTO 3aKOHOJATEIhCTBA 00 OTBETCTBEHHOCTH 32
MaccoBble Oecriopaaku U T.I. Ha 3aXBadeHHBIX B IJIEH MOBCTAHLIEB PaclpOCTPaHSETCs CTaTyC
BOCHHOIUICHHBIX. Bi1acT 0CBOOOIUTENBHOIO JABUKEHHUS MOTYT BCTYIaTh B IIPABOOTHOLICHUS C
TPETBUMH TOCYJApCTBAMH W  MEKIYHApOJHBIMH  OpraHU3alMsIMH, T[OJy4aThb OT HHUX
nonyckaemyto MII nomours. Biiacti noBcraHiieB Ha KOHTPOJIUPYEMONH UMH TEPPUTOPUU MOTYT
co3/aBaThb ~ OpraHbl  YOpPaBJICHMs M  U3JaBaTb HOPMATUBHBIE  aKThl, OCYLIECTBIIA
KBa3urocynapcTBeHHble ¢yHkuuud. Takum o0pa3oM, NOpHU3HAHUE TIOBCTAHLEB ''BOHOMOIIEH
CTOPOHOH", KaK MpaBWUiIO, CBUAETEILCTBYET O MPUOOPETEHWH KOHQIIMKTOM KauecTBa
MEXYHapOJIHOI'O U SIBJISIETCS MIEPBBIM IIaroM K IMPU3HAHUIO HOBOTO IOCYAapCTBa.

BoopyxeHHble KOH(MIMKTBI HEMEXTYHapOJHOIO XapakTepa — 3TO BCE HE MONaalolne
nop aedicteue cT. 1 JlononHUTENbHOro NpoToKoia I BoopykeHHble KOH(DIMKTHI, TPOUCXOIAIINE
Ha TEPPUTOPUHU KAKOTO-TMOO rocyaapcTBa "MeXIy €ro BOOPYKEHHBIMHU CHJIAMHU WJIH APYTUMU
OpPTraHW30BaHHBIMH BOOPY)KEHHBIMH TPYIIaMH, KOTOpBIE, HAXOMSACh TIOJ OTBETCTBEHHBIM
KOMAaH/JIOBaHUEM, OCYILECTBIIAIOT TaKOW KOHTPOJIb HaJ YaCThl0 €ro TEPPUTOPUH, KOTOPBIN
MO3BOJISIET UM OCYILIECTBIIATh HENPEPHIBHBIE U COTJIACOBAHHBIE BOCHHBIE IEHCTBHS M IPUMEHATh
nosoxenus [Iporokona I1".

Taxue KOHQIIUKTBI XapaKTEePU3YyIOTCS CIEIYIOIIMMH TPU3HAKAMU:

a) TNPUMEHEHUE OpYXHS U ydyacTHe B KOH(DIUKTE BOOPYKEHHBIX CHJI, BKIIIOYas
NOJHUIEHCKUE TOApa3/IeNeHH S

0) KOJIJIGKTUBHBIM XapakTep BbICTyIJIeHMH. JlelcTBUs, BieKylue OOCTaHOBKY
BHYTPECHHEH HANpsHKEHHOCTH, BHYTPEHHHE OCCIOpPSIKHA HE MOTYT CUHTATHCS BOOPYKEHHBIMHU
KOH(IMKTaMH HEMEXJYHAPOJAHOTO XapaKkTepa;

B) OIpe/elieHHass CTENeHb OPraHW30BAaHHOCTH IIOBCTAHLIEB W HAIWYHE OpPraHoB,

OTBE€TCTBCHHBIX 3a UX JIGI)iCTBHSI;
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I') TPOJOJDKUTEIBHOCTh W HEMPEephIBHOCTh KOH(IUKTA. OTHENbHBIE CHOpaAHYECKue
BBICTYIUICHHS CIa00OpraHNM30BaHHBIX TPYIN HE MOTYT pacCMaTpUBAaThCS KaK BOOPY)KEHHBIE
KOH(DJIMKTHI HEMEXTYHAPOAHOTO XapaKTepa; 1) OCYIIECTBJICHHE IMOBCTAHIIAMH KOHTPOJIS
HaJ[ 4aCTbIO TEPPUTOPHUH FOCYJAaPCTBA.

EctecTBeHHO, 4TO B OOCTAaHOBKE BOOPYKEHHOTO KOH(IMKTA CII0)KHO TOBOPUTH O KaKUX-
a100 TpaBax yeloBeKa, OJHAKO HEJb3s 3a0bIBaTh O TOM, YTO IpaBa 4eJIOBEKa — ITO IMOHSATHE,
XapaKkTepu3ylollee IMPaBOBOM CTaTyC YeJNOBEKa W JIMYHOCTH B LEJIOM, IO OTHOIICHHIO K
roCyJapcTBy, €ro BO3MOXXHOCTH U NPUTA3AHUS B SKOHOMUYECKOM, COLIMAIBHON, MOJIUTUYECKON
U KynbTypHOU cepax. [1o rocmoacTByrommmM B COBPEMEHHOM MHUpPE MPEACTABICHUSM, HOCST
€CTECTBEHHBII M HEOTUYXJaeMmbld Xxapakrep. IIpaBa 4esoBeka 3akperuieHel B psae
OCHOBOIIOJIATaloOIINX MEXKIYHAPOJIHBIX JIOKYMEHTOB, Tak Kak BceoOmras aexmapanusi mpas
yenoBekal 948 ., MexX1yHapoIHbIE MMAKTHI O ITpaBax yesnoBeka 1966 r. JKeHeBckass KOHBEHIUS O
3alUTEe TPAXKIAHCKOTO HACEJCHHS BO BpEMs BOMHBI, a TaKKE€ KOHCTUTYIUSX M 3aKOHAX
rocynapctB. CyIlIecTBYIOT TaK Ha3bIBaeMbI€, OOIIIME MIPUHITUIIBI TIPAB YETIOBEKA:

- IIpaBa u cBOOOABI uUelIOBEKa MPUHAIJIEKAT €My OT POXKACHHUSA, a HE MPEAOCTaBICHbI
roCyJapCTBOM;

- IlpusHanue, coONIOZEHUE W 3alllMTa MPaB M CBOOOJ 4YEJIOBEKAa U TpakJIaHWHA -
00513aHHOCTB TOCY/IapCTBA;

- Habop 3akpemnnénHpix npaB u cBOOO YelOBEKa M IpaKIaHUHA B TOCYAAPCTBE JIOJKEH
COOTBETCTBOBATh MEXAYHAPOJIHO-IIPABOBBIM CTAH/IAPTaM;

- B coOTBEeTCTBUMU C TPHUHIIMIIOM PAaBHOIMpPABHs MpaBa U CBOOOABI MPEIOCTABICHHI B
PaBHOM Mepe BCEM U KaXKJIOMY;

- [IpaBoBBIe HOPMBI O MpaBax M CBOOOJAX YENOBEKAa JOJKHBI OBITh HEMOCPEICTBEHHO
JIEUCTBYIOLIUMH, a HE JEKIIApaLuen;

- [IpaBa 1 cBOOO/IBI UETIOBEKA U TPAKIAHUHA JTIOJDKHBI OTPEIEISATh CMBICII, COACpIKAHUE U
MIPUMEHEHNE 3aKOHOB, JIEATELHOCTh TOCYIapCTBEHHOM BJIACTA U MECTHOTO CaMOYTIPaBIICHNUS,

- ['ocynapcTBo He AOMKHO M3AaBaTh 3aKOHBI, OTMEHSIONIME WM yMaJAIOUIUE MpaBa U
CBOOOBI UENIOBEKa W TPaXKJIaHWHA; OHU MOTYT OBITh OTpaHHYEHBI TOJIBKO B UYPE3BBIUANHBIX
YCIIOBHSIX;

- [IpaBa 1 cBOOOABI YETOBEKA M TPAXKAaHWHA JOJDKHBI OBITH TapAaHTHUPOBAHBI CYACOHOM
3aIIUTOH.

C momenTa npunsatus B 1948 rony Bceobuieit neknaparnuu npas yenoeka, OOH u ee

CIICHUAIIM3UPOBAHHBIC YUYPCKIACHHUA CO3AalIM PpAd MEXAaHU3MOB 3alllMTBI IIpaB 4YCJIOBCKA.
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OdopmneHne u TPaKTHUECKOE MPUMEHEHHE ATHX MEXaHHW3MOB CBITPAJO OMpeACICHHYIO
MOJIOKUTEIBHYIO POJIb, HECMOTPS HAa CHJIbHOE BO3JeicTBHE reonoauTrHueckux (aktopos. bonee
TOT0, MCTOPHS 4YelOBeuecTBa IOKa3ajia, 4YTO IpaBa 4YeJIOBEKa HE MOTYT OBITh OrpaHUYCHbI
HAI[MOHAJLHBIMU HWJIM ellleé KAaKUMHU-INOO paMKaMHu, T.K. BC€ KPYIHbIE MHPOBBIE COOBITHUS
HAaKJIaJIbIBAIOT CBOM OTIIEYATOK, HE3aBUCUMO OT TEPPUTOPHUATBHBIX, HJICOTOTHYECKUX WM MHBIX
OapwepoB. IlodTOMy 3aKOHOMEPHO, YTO MHPOBOE COOOIIECTBO MPUILIO K TOHMMAHUIO U
OCO3HAHHUIO NPABOBOTO CTaTyca YeJOBEKAa U IpaKAaHMHA KaK BakHeHiied ¢yHIaMeHTalIbHON
npo0OsieMbl. AHaJIU3 COJEP)KaHUS KOHKPETHBIX HOPM COBPEMEHHOI'O MEXIYHApOJHOTO IpaBa
CBUJCTEILCTBYET O TOM, 4YTO CTaTyC 4YEJIOBEKa B TEPHUOJ BOOPYKCHHBIX KOH(DIUKTOB
OTIPE/ICNIAETCS. ABYMSI OCHOBOIIOJIATAIONIMMHE TTOJOXKCHHUSIMH, KOTOpPBIE OOS3BIBAIOT BOIOIOIIUE
CTOPOHBI, C OIHOW CTOPOHBI, OOECHEUUTh TPAKIAHCKOMY HACEICHUI0O U OTIEIbHBIM
TpaXAAHCKUM IMlaM (U3MYECKYI0 3allUTy B XOJ€ BOCHHBIX [EHCTBHM, a ¢ JApyrom —
o0ecreunTh YBa)KCHHWE OCHOBHBIX TIPaB M CBOOOJ 4YEJOBEKA B YCIOBUSAX BOOPYKCHHOTO
koH(pmKTa [8,561].

Cnenyer cka3aTh, YTO OKa3aHUE MEXKIAYHAPOJIHOW TIOMOIIM KEPTBAM BOOPYKEHHBIX
KOH(JIMKTOB TOJHOCTBIO COOTBETCTBYeT TpeOoBaHusM JKeHeBckux KoHBeHIMH 1949 rona,
Bceobuielt nexnapanuu 1OpaB  ueloBeKa M JIPYIMX HE MAJOBaXHBIX MEXIYHAPOIHBIX
JIOKYMEHTOB IO TpaBaMm dYeinoBeka. Ho HHMKakue 3aKkoHBI He OyayT [eWCTBOBAaTh IMOKAa BCE
YYaCTHUKH BOOPYKEHHBIX KOH(DIMKTOB, KAK BOCHHBIE, TAK U IPAXKTAHCKHE U1, HE TIOHMYT YTO
[JIaBHBIM BOIIPOCOM B MIEPUOJ BOOPYKEHHBIX KOH(DIUKTOB, SABIISETCS BOIPOC COOIIO/ICHUE MPaB
YEJIOBEKa B YCJIOBUSIX BOOPYKEHHBIX KOH(JIMKTOB.
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KOHCTHTYLTHHI IIPABA TPOMA/TH YKPAIHH: CYYACHI IIPOBJIEMH
TA IITAXH IX BUPIIIIEHHST

@dopMyBaHHS TPOMAJSHCBKOTO CYyCHIJIbCTBA, pPO30yAoBa VYKpaiHM SK IPaBOBOI,
JIEMOKpPAaTUYHOI, COLIIaJIbHOI JepKaBy, 1110 BiaOyBaeThcst Ha ocHOBI Konctutynii Ykpainu 1996
p. [1], craBuTh Ha MOPAMAOK JACHHUN HEOOXIAHICTH JOCIIKEHHS MATaHb KOHCTUTYIIHHUX MPaB
rpOMaJsH YKpaiHu.

BBaxaro 3a nouinbHe, morogutucs 3 Aymkoro bpunb T.O., sika cTBepmxye B CBOii
JUcepTallii, Mo MPOIECH JIeMOKpaTh3allli yKpaiHChKOTO CYCHUIbCTBA 1 JEp>KaBU MOTPEOYIOTh
YIOCKOHAJIEHHSI ICHYIOUMX 1 CTBOPEHHS HOBHUX MEXaHI3MIB, CHPSIMOBAaHUX Ha peani3aliio
NpOrpecuBHUX iAell y cdepi 3abe3meueHHs mpaB 1 CBOOOA JIOAWHH 1 TPOMAJSHUHA,
BCTAHOBJICHHS! KOHCTPYKTHUBHHX, JII€BUX BITHOCHH IpoMaJsiH 3 opraHamu Biaau [2]. Ilpasa i
CBOOO/IU JIFOJTMHU — OJTMH 3 OCHOBOTIOJIOKHUX YMHHUKIB Cy4acHOT ITUBLII3AIli.

OYHKIIIOHYBaHHS ~ CYCIIJIBHOTO 1 JEP)KaBHOTO KUTTS B PEXKUMI KOHCTUTYIIHHOL
3aKOHHOCTI € He JIMIIEe IPaBOBOI0 BUMOIOI, a W OCHOBOIO CTAaOUIBHOI >KUTTENISUIBHOCTI
CYCHIbCTBA 1 eprkaBH, 3Beprae yBary Tkauenko FO.B. y cBoilt aucepraii [3]. [Toromkyrounce

3 oro IyMKoOI0, CIIiJl 3ayBaXKUTH , 1110 IIpaBa TPOMaJsiH YKpaiHu, K1 3aKkpiiuieHHI B OCHOBHOMY
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3aKkoHi Jep)KaBH, BUCTYNAIOTh OJHUM 13 3aco0iB peajbHOro 3abe3NedyeHHs MPOTIKAHHSA
COIliaTbHUX MPOIIECIB Y Mekax HOpM KoHCTHTYIIIT.

JlouinpHO 3BEPHYTH yBary, 110 Ha YKpaiHCBKUX TepeHaX MUTAaHHS MpaB JIIOJAWHU Ta iX
3axucty nopymyBamcs e B Koncrutymii [Tununa Opnuka 1710 p. OcratouHe cTaHOBIEHHS
IpaB JIFOJWHU 1 TPOMAJSHUHA SK a0CONIOTHOI COLIadbHOI IIHHOCTI IMOB'SI3aHE 3 TOBAJICHHSIM
deonmaniaMy ¥ MPOTOJIOMIEHHSM 3a 4YaciB OypiKya3HUX pEBOJIOIIN CBOOOAW JIOAMHU. Y
Hexnapartii Hezanexxnocti CILIA 1776 p. miakpecieno: "Mu BBakaeMO 3a OY€BHIHE TaKi ICTUHU:
yCi JIFOJTM CTBOPEH1 PIBHUMH 1 BCl BOHM 00/1apoBaHi cBoiM TBopIieM NEIKUMH HEBITIYKyBaHUMHU
npaBaMu, JI0 SKUX HaJIeXkKaTh: )KUTTS, CBOOOA 1 IparHeHHs A0 macts. J{ns 3a0e3rnedeH sl ux
IpaB 3aCHOBaHi cepell JIIOJeH ypsiiu, IO 3al03MYylOTh CBOIO CIPABEMJIUBY BIIAy 3a 3000
THUX, KUM BOHU KepyroTh". Y [lekmapariiii npaB JIIOAUHU 1 TPOMaASTHUHA, TPUHHATIH Yy DpanHiii
1789 p., nporonomysanocs: "1. JIroau HaApOIKYIOTHCS 1 30CTAIOTHCSA BUIBHUMH Ta PIBHUMHU B
npaBax. 2. MeTy KOXXHOTO JI€PXKaBHOTO COI03y CTAHOBHTH 3a0e3MeUeHHS NPUPOIHHX 1
HEBiIUY>XyBaHUX TpaB JTOauHU. TakuMu € cB0OO/a, BIACHICTh, O€3MeKa 1 omip NPUTHOOJICHHIO"
[4, c. 122].

TakuM 4yMHOM, MOXHA 3a3HAYUTH, 10 CBOOOJA JIFOJWHU - BUXIJHE MOHATTS B mpobiemi
IpaB JIIOJUHY 1 TpoMaIsiHuHA. B cydacHiil 1opuan4Hiid Hayli B TOCTKEHHIX JTaHOI MpoOIeMu
PO3PI3HAIOTH MPUPOIHI MTpaBa JIOJUHK, TOOTO TOB'SA3aHi 13 caMuM ii iICHYBaHHSIM 1 PO3BUTKOM, 1
HaOyTi, [0 B OCHOBHOMY XapakTEpHU3YyIOTh COI[AJbHO-TIONITUYHUNA CTaTyC JIOAMHU 1
rpoMajisiHUHA (IHCTUTYT TPOMAJITHCTBA, IPABO Ha y4acTh Y BUPIIICHHI JepKaBHUX CIIPaB TOIIO).
3BiCHa pi4, LI0 3a BIJCYTHOCTI B JIIOJMHU CBOOOAM BOHA HE MOXKE BOJOJITH 1 pealbHO
KOpPHUCTYBaTHUCSl CBOIMHU TpaBaMu. Came cB0OOa CTBOPIOE YMOBH JJIS PEaIbHOTO HAOYTTS TIpaB
Ta iXx peamizauii. 3 iHIIOro OOKY, MpaBa JIIOJUHHU 3aKPIIUIIOIOTh 1 KOHKPETU3YIOTh MOKJIMBICTh
JISITH y MEXKax, YCTaHOBJIEHHX 11 IPAaBOBUM CTaTyCOM.

TeopernuHa HEBU3HAYEHICTh MPUPOAM KOHCTHUTYLIMHOI CBOOOAM JIOAWHM, il MicCHs 1
3HAUEHHS B CUCTEMI KOHCTUTYLIWHUX IpaB JIOJUHU HETraTUBHO MO3HAYA€ThCs Ha €(hEKTHUBHOCTI
IPaBOBOIO pEryjloBaHHA Yy c¢epi MNpOTIKAHHS COLIaNbHUX TPOLECIB Yy MexXax HOpM
Konctutywii. Jltonu € BUIBHMMH BiJ] HapoOJUKEHHs, HIXTO HE Mae€ IpaBa MOPYLIYBAaTH iXHI
npuposHi mpasa. J[o TOro ’k, y JA€MOKpaTHYHOMY CYCHUIbCTBI caMme Jep)kaBa € TOJIOBHUM
rapaHTOM CBOOOJM JIOAWHU. 3a 00CsATOM MOHATTSA 'cBOOOAa JIOAWHM' TIOBHO BigoOpakae
NPUHIN, 3aknaaeHuil y ct. 19 Koncturynii Ykpainu, 3riiHO 3 SKHM JIOMHA Ma€ MPaBO POOUTH

BCC, 3a BUHATKOM TOI'O, IO IIPAMO 33.60p0HCHO YMHHHM 3aKOHOAaBCTBOM [1]
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CBoOoy TIOAMHYU XapaKTepU3ye W MPHUHIMIT PIBHUX MPABOBUX MOXKIHBOCTEH, MPABOBOTO
CIIPUSIHHS 1 MPaBOBOi OXOPOHH, IO HMOTO 3aKPIMUIIOIOTh JAEMOKPATHYHI KOHCTUTYIII, Y TOMY
gyucai ¥ Konctutymis Ykpainn. BomHowyac cBobGoja JOAMHM SK OO0'€KTHBHA peajbHICTh
BHUXOJWTH 32 MEXI1, BPETYJIbOBaH1 ITPaBOM, 1 Ma€ BUTOKH B CHCTEMI 1HIIUX COLIAIbBHUX HOPM, 1110
MaHYyIOTh y JEMOKPAaTUYHOMY CycHiibCTBI. Cimii mam'statu, mo moHATTS "cBoOoaa" Moke MaTh
HEOJJHAKOBE TIIyMau€HHsI, OCKIJIbKH, 3 OJHOr0 OOKY, CBOOOJA XapaKTepU3ye 3arajibHUil CTaH
JIOJIMHU, 11 COLAJIBHUMA CTAaTyC, a 3 IHIIOTO - KOHKPETU3YETHCS B MOKJIMBOCTI BUMHSTH Ti 200
1HIIII KOHKPETHI Jii B MeXaX, HaJIaHUX JIFOJJUHI MOPAJUTIO 1 MpaBoM. MOKIIMBOCTI, IIT0 HATAFOTHCS
HOpMaMH YMHHOTO MpaBa, BUBHAYAIOTHCS K Cy0'€KTHUBHI ITpaBa JIIOIUHU.

Cepen (aktopiB, sSKUMH OOYMOBIJIGHA IIsl CHUTYyallis, HE OCTaHHE MICIe TMOCigae Ta
o0cTaBWHa, 10 B IOPUAWYHIN HAyIll TEOpis MpaBa i MpaBOBa IMPAKTHUKA PO3PI3HIIOTH MOHSATTS
"mpaBa moauHU" 1 "ipaBa rpoMaAsHUHA". Y MepIIOMy BUMAAKY WAETHCS PO IpaBa, MOB'sI3aHi i3
CaMOI0 JIFOJICBKOIO 1CTOTOI0, 11 iCHYBaHHSM 1 po3BUTKOM. JItoauHa (sIK cy0'eKT mpaB i CBOOO) TYT
BHCTYITa€ TIEPEBAXKHO K (iznyHa ocoba. 3rimao KoHcturymii Ykpainu, A0 OT0 BHIY IpaB
HaJIeXKaTh MPaBO Ha XHUTTA (CT. 27), MpaBO HA MOBary A0 TiIHOCTI MoAuHU (cT. 28), mpaBo Ha
cB0OOOAY Ta OCOOUCTY HEAOTOPKAHHICTD (CT. 29), MpaBO Ha HEBTPYYAHHS B OCOOHUCTE 1 ciMeiiHe
HKUTTA (cT. 32) Towo [1].

Crix norogutucs 3 H.K. Illanranoro, skuii 3a3Havae 1o mpaBa TpOMaJsiHUHA 3YMOBJICHI
ceporo BITHOCHH JIIOJUHU 3 CYCIIJIBCTBOM, JIEPKaBOO, IXHIMU IHCTUTYLisIMU. OCHOBY LILOTO
BUJIy MIPaB CTAHOBUTH HAJICKHICTH JIIOJUHH JI0 JIepP:KaBU, TPOMAJISHUHOM sIKOi BOHa € [4, ¢. 125].

[TpaBa ntoIMHU MOPIBHSIHO 13 MpaBaMu I'POMaJIHUHA MPIOPUTETHI. AJKe MpaBa JHOAUHU
NOLIMPIOIOTBCS HA BCIX JIIOJEH, SKI TNPOXKMBAaIOTh Yy TiM abo 1HIIN [epkaBi, a Impasa
TpOMaJISTHIHA - JIUIIIE Ha THX OCi0, SKi € TpoMaassHaMu TieBHOT Kpainu. Ciil MPUBECTH MPUKIAAH
npaB TpoOMaJsHUHA, 3akpimieHux KoHcTuTymiero VYkpaiHd, TakMMH € TpaBOo Ha CBOOOAY
o0'elHaHHST B TOJITUYHI NapTii Ta rpoMaAchbKi opradizamii (ct. 36), mpaBo OpaTu ydacTb B
yIpaBJliHHI JAepKaBHUMH cripaBamMu (cT. 38), mpaBo Ha NMPOBEACHHS 300piB, MITUHTIB, TIOXO/IIB,
JIeMoHcTparii (cT. 39), mpaBo Ha corianbHMit 3axXucT (CT. 46) Tomro [1] .

BapTo TakoXX MOrogWTHCh 3 TYMKOK BHINEBKAa3aHOTO BYEHOTO CTOCOBHO TOTO, IO
pPO3MEXKYBaHHS TIPaB JIOJUHU 1 TPOMAISTHHHA HE Ma€ aOCOJIIOTHOTO 3HAYEHHS, OCKUIBKH 3a
3roJI0K0 MiXK JIepyKaBaMu JesiKi TPOMAaITHChKI MpaBa MOKYTh OyTH MOIIMPEH1 Ha TPOMAJIsiH 1HIIOT
JEpKaBU - Cy0'€KTIB yKJIaIEHUX MIX JIep:kaBaMu J0roBopiB. [Ipuainse 3HaUHy yBary po3BUTKY
Ta 3a0e3MeueHHI0 MpaB JIOJUHU CydacHe MDKHApOJHE cmiBToBapucTBo. Lli mpomecu HaOymu

0co0JIMBOi  1HTEHCHBHOCTI micass Jlpyroi cBitoBoi BiliHU. IllpoMy chopusnum 3arainpHa
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JIeMOKpaTu3allis MDKHAPOJHUX BiTHOCHH, cTBOopeHHs Opranizauii O0'eqnanux Hamii, iHIImX
JIEMOKpPATUYHUX MIKHAPOJAHUX IHCTUTYIH [4, c. 126].

[TinBonsAuM MIACYMOK, XOYy 3ayBa)XUTH, IO BHU3HAYEHHS MPUPOIU Ta MOHSITTA
KOHCTUTYIIIHHUX TIpaB IPOMAJITH YKpaiHW, BUBYCHHS “BY3bKHUX MICIh~ B ICHYIOUOMY IMOPSIAKY
fioro peamizamii Ta cucTteMi rapaHTyBaHHS Tpeba MPOBOIUTH MiJ KyTOM 30pYy HEOOXiIHOCTI
BJIOCKOHAJICHHS 3aKOHOJIABCTBa Yy 1Ii cdepi. HeoOximuicts mnoOynoBn B  YKpaiHi
JEMOKPAaTUYHOIO CYCHUIbCTBA 1 JEpXaBU €BPOIEUCHKOrO 3pa3ka aKTyali3yloTh IOCTIIKEHHS
pOJIi OKPEMOTO TPOMAJSHHWHA 1 KOJEKTUBIB TPOMAJSH y TMOJTITHYHOMY KHUTTI, X B3a€MUH 3
JIepKaBoOI0, B Oprasizaimii MICIIEBOTO CaMOBpsIyBaHHS. BaimBo 3’sCyBaTH camy MPHPOIY
[BOTO 1HCTHTYTY, PO3TJSHYTH JOCBil 3apyODKHUX KpaiH 3 METOI Kpamoro pO3yMiHHS
0COOIMBOCTEH (DYHKIIIOHYBAaHHS B HAIIUX CIECHU(PIYHUX YMOBaX Il iICHyBaHHS €()EKTHBHOTO
MeXaHi3My 3aXUCTY MpaB 1 CBOOO/I JIFOAUHU 1 TPOMAITHUHA.
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PO3BHTOK TPY/JOBOI'O IIPABA TAIIPABA COLIAJIBHOI'O 3ABE3IIEYEHHA

Y CYYACHUX YMOBAX

Kepienux cexuit  K.10.n., 0ouenm Apcenmueea O.C.

Cexpemap cexyii I'nioenko B.

Denis A. Fomenko,
assistant Department of law
Institute of jurisprudence and international law

Volodymyr Dahl East Ukrainian National University

AN EXAMINATION OF RECENT TRENDS IN THE RIGHTS OF ACADEMIC STAFF
IN THE UNITED KINGDOM

There are 90 universities and 115 university institutions in the United Kingdom. The
Higher Education Funding Council for England is responsible for distributing funds for
universities in Northern Ireland and England. Separate funding councils are responsible for
institutions in Wales and Scotland.

Over the past two decades, there has been a marked increase in student enrolments that
has not been matched by adequate increases in government funding. Beginning in the early
1980s, the central government began cutting funding, setting a pattern for the next two decades.
Spending fell from £6,090 to £4,537 per full-time equivalent student [1, p. 77]. Meanwhile,
student enrolments grew rapidly, particularly between 1988 and 1993. This prompted the
government to place a cap on any further growth in publicly funded fulltime undergraduate
student numbers. At the same time, almost all public funding for capital expenditures were cut in
1995.

It is important to note that the allocation of resources within the higher education system
has been increasingly tied to government prescribed performance indicators. Funding for
teaching is based on student enrolments. Research funding is based on a controversial
assessment of quality every four to five years. For academic staff, these changes have
dramatically refashioned the work they perform, leading some to suggest that the academic

profession has undergone a process of “de-professionalization” [2, p. 224].
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University funding has increased modestly in recent years, but there has also been a
marked shift toward user-pay financing. In 2004, the Labour government enacted a new Higher
Education Act that allows universities to set their own student fees, up to a defined amount [3].
Institutions that wish to charge fees above this rate will be able to do so if they have developed a
plan to ensure access is not compromised. Plans must be approved by the new Director of Fair
Access to Higher Education.

Collective bargaining and trade union rights in the United Kingdom are governed by the
Employment Relations Act of 2004 [4]. The Act amended a number of previous statutes and
strengthened measures to prevent the intimidation of workers during recognition and
derecognition ballots. It also increased the protections against the dismissal of employees
engaged in legal strike actions, clarified issues surrounding the determination of the appropriate
bargaining unit, and allowed unions to communicate with workers at an earlier stage in the
process of union recognition.

Salary levels in the United Kingdom are relatively uniform, particularly when compared
with the United States. Salary scales are long with staff progressing through the scale on an
annual basis. In addition to set salary scales, there are also individual merit-based increments
awarded to staff on a competitive basis, but these remain very small. Attempts to introduce more
extensive merit-based pay schemes have been met with stiff opposition from academic staff
unions.

Until the 1980s, British academics enjoyed comparatively strong tenure rights. Faculty
could only be removed for “good cause”. Definitions of “good cause” varied between
universities, but it was generally taken to mean a serious dereliction of duty or conduct of a
highly improper or criminal nature. No university statutes made provision for redundancy based
on financial exigency.

With the arrival of the Thatcher government in the 1980s and the specter of deep
expenditure cuts, there arose a new preoccupation with tenure in the United Kingdom. Since
more than 50% of university expenditures at the time were on tenured academic staff, the ability
of university managers to deal with funding reductions was limited. Initially, the government
responded to the problem by providing funding for early retirements.

In my opinion, the government has taken an important step when it agreed to change the
legislation to specify that academic staff have the “freedom within the law to question and test

received wisdom, and to put forward new ideas and controversial or unpopular opinions, without
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placing themselves in jeopardy of losing their jobs or privileges they may have at their
institutions” [5].

As we can see, the higher education system in the United Kingdom has undergone
tremendous changes over the past decade. The Thatcherite revolution began the process whereby
universities were to be transformed by market forces into entrepreneurial entities fully
responsive to the needs of their consumers. This was accompanied by the creation of a
complicated and intrusive accountability regime that gave the central government increasing
power to monitor and micro-manage Vvirtually all aspects of academic affairs. Today,
universities, traditionally decentralized and largely autonomous from government, have become
more and more tightly controlled and subject to increasing degrees of bureaucratic oversight and
interference. Teaching and research are increasingly subject to assessment based on externally
imposed performance indicators.

For academic staff, this revolution had dramatic consequences. There was a long-term
decline in salaries and an increase in work loads and stress. Decades of underinvestment in the
UK’s higher education system also led to a large increase in the use of part-time staff. By the end
of the century, it was widely recognized that the academic profession was in crisis.

Some improvements, however incremental they may be, are now being made. Salaries
have begun to rise faster than the rate of inflation in recent years. New regulations that will soon
be in force will, with continuing pressure from academic staff unions, discourage the over-use
and exploitation of part-time staff. The recently announced creation of a new higher education
union will give academic staff a powerful new voice. There remain serious challenges,
particularly with regard to the impact of user-pay financing on higher education. But overall,
there is good reason today for academic staff in the UK to remain cautiously optimistic.
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][O0 ITIPABOBOI'O CTATYCY IIPALIIBHUKA AK CYB’EKTA
TPY/JIOBUX BI/THOCHH Y CY4YACHHUX YMOBAX

[ToctynoBuii po3BUTOK B YKpaiHi PUHKOBOI €KOHOMIKH, 3alpOBAKEHHS YpPsA0BOT
HOJIITHKH 11010 TOJANIBIIOT IHTETpalii 0 €BPONEHCHKOI CIIUIBHOTH, BIICYTHICTh B MOJIOKEHHSIX
JI0Y0T0 3aKOHOJIABCTBA YITKUX HOPM, SIKi O pPeryiroBajid HOBI, MOCTIHHO BUHUKAIOY1 BiTHOCHHU
B cepi mpaii, a TakoX 3pOCTAIOUUN COI[ANIbHUN BIUIUB B CQepi peryiaroBaHHS TPYIOBHX
BITHOCHH 3yMOBIIIOIOTh HEOOXIAHICTh MEperysily BXKe ICHYyIouoi Mo3ulii, cGopmMoBaHOi B
HAyKOBOMY CBITI, IIIOJI0 PABOBOTO CTAaTyCy CYO’ €KTIB TPYIOBUX MPABOBIIHOCHH.

[IpoGiema TIpaBOBOTO CTAaTYCy, SK FOPUIUYHOI KAaTeropii, mo BiJOOpa)ka€ IMOJIOKCHHS
0co0M y CycHiinbCTBl, ii (PaKTMUHUN CTaH y B3a€EMOBIJIHOCHHAX 3 IHIIMMU CyO’€KTaMH IpaBa,
Oyna 1 3a]MIIA€ThCs B IIEHTPl yBarkm 0araTbOX BUYEHUX-TPABHMKIB, OCKUIBKU O€3M0CcepeTHbO
noB’si3aHa 3 e(EeKTUBHICTIO TMPABOBOTO PpETYIIOBAHHSA CYCHUIBHUX BITHOCHH. TpymoBuUM
MPaBOBITHOCHUHAM Ta, O€3MOCEPEHBO, MPABOBOMY CTaTyCy MOTO Cy0’€KTIB, MPUIIIIACH 3HAYHA
yBara B HayKOBUX IMpalsiX BITUM3HSHHUX Ta 3apyOikHux BueHux M.I'. Anekcanaposa, C.C.
AnexceeBa, b.K. bermueBa, H.b. Bbomortinoi, H./[. I'erbmanueBoi, JI.S. T'inuGypra, C.D.
Keuekbsna, B.B. Jlazopa, JI.I. Jlazop, P.3. JliBmmis, A.M. JlymuukoBa, M.B. JlymHukoBoi,
C.II. Magpina, B.M. Ckob6enkina, A.M. Cmtocapa, JI.C. Tans, €.b. Xoxnona, I'.I. Yanumesoi,
LI, [lammmuaoi, O.M. fpomenka Ta iHmUX. [IpoBemeHi MOCHIKEHHS camMe LHUX BYCHHUX
JO3BOJIMIHM C(HOPMYIIIOBATH BIIMOBIIHUA «T€OpETUYHUHN (DyHIaMEHT» BUEHHS MPO MPABOBHIA
CTaTyc cy0’€KTiB TPYJOBHX MPAaBOBITHOCHH, a TAKOXK PO3KPUTH OCHOBHI MOTO XapaKTEPUCTUKHU.
Arne, Ha)Xkallb, Ha 1IeH Yac 3a3Hau€HE HaJg0aHHS BKa3aHMX HAYKOBIIB BXX€ HE BIAMOBIAAE THUM

BUMOTaM, $SIKI TPOJUKTOBAHI HOBITHIMM pealisIMU CYCHUIBHOTO JKUTTA, JOMIHYBaHHSIM
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pPOOOTOABIIIB MPUBATHOTO CEKTOPY €KOHOMIKH, MOSBOIO HOBUX Mpodeciii, pUHKIB Mparli TOIIO.
[IporosomeHHss KOHCTUTYLIHHOTO MpaBa JIOJAUHUA Ha BUIbHE PO3MOPSIKEHHS CBOEIO 3/IaTHICTIO
JI0 TIpalli iCTOTHO 3MiHIOE MPAaBOBUH CTATyC MpalliBHUKA SIK Cy0'€KTa TPYIOBOTO MpaBa. Y 3B'A3KY
3 aKIeHTYBaHHSM yBaru Ha IpaBax JIIOJUHU y CYYaCHHUX YMOBAX MOCHIIOETHCS MPIOPUTET
iHTEepeciB 1 MOTpeOd KOKHOTO OKPEMOTO MpPalliBHUKA.

OCHOBHOI0O METOIO Te3 € (OpMYyBaHHS HOBOTO MiAXOAy N0 PEryJIOBaHHS IPABOBOTO
CTaTycCy MpaliBHUKA, pO3po0OKa MPOIMO3HULIIN 13 BIOCKOHAJICHHS MPaBOBOT0 CTAaTyCy IpalliBHUKA
AK cy0'eKTa TPYJOBOIO MIpaBa B YMOBaX MOAAIBIIONO PO3BUTKY B YKpaiHi PUHKOBOI €KOHOMIKH.

CporofHi TMpaBOBHI CTAaTyC MpalliBHUKA, JAEAKI €JIEeMEHTH HOTO 3MICTY BH3HAYCHI
Hopmamu Kopekc 3akoHiB mipo npaio Ykpainu (Hagam - K3nll Ykpainu). Ynnauit K3nll Oys
po3po0JIeHUI B IHIUX COIIAILHO-EKOHOMIYHUX YMOBAaX, KOJIM Y CHCTEMi 1HTEpeciB CyO'eKTiB
TPYJAOBHX BIAHOCHH MEPBUHHUMH OYyJHM IHTEpecH Aep:KaBH, KA y paasHChKUN mepion Oyna i
OCHOBHHUM CYy0'€KTOM, 1[0 PETJIaMEHTYBAB TPY/IOBI BITHOCHHH, i OJJTHOYACHO, OCHOBHUM, €TMHUM
poboronasuem. IlpaBoBuii craTtyc mpamiBHHKa OyB MOXIJHHM BiJ CTaTycy JAep)KaBd, IO OyJo
I[IJIKOM MPUPOAHO B yMOBAX JIOMIHYBaHHSA JEPKaBHOI (JOPMU BIACHOCTI.

CytteBoro pedopmyBaHHS B JiI0UOMY 3aKOHOAABCTBI BUMArarOTh 1 IMOJIOKEHHS, IO
(GOopMYIOTh TIPAaBOBHIA CTATYC MPAIiBHUKA, K Cy0’€KTa TPYIOBHUX MpaBOBiIHOCHH. Tak mpaBoBuit
CTaH 0ci0, M0 HE JOCSTIM YOTUPHAIIATHPIYHOTO BiKY, 1 3aisHiI B cdepl KiHOIHAYCTpIi, mMOy-
6i3Hecy, mpoeciiHOTO CIOPTY, € A0 IUX IMip HEBU3HAYCHHUM 1 TPYAOBHUM IIPABOM HEOXOIUICHUM.

HesBakatoun Ha Te, 110 TPYIAOBHM IPaBOBIAHOCHHAM Ta, O€3MOCEpEeaHBbO, TIPABOBOMY
CTaTycy HOro cy0’€KTiB, TPUAULIIACH 3HAYHA yBara B HAYKOBUX MpalsX, JOCIIIKEHHS
po0JieMH CITIBBIIHOIIEHHS ITPABOBOTO CTATyCy Cy0’€KTIB TPYAOBUX IPABOBIIHOCHH BIJICYTHE, a
1€ 1 00YMOBIIIOE aKTyaIbHICTh JaHOT TEMH.

dopMyBaHHS SKICHOI MOJIEII TPYIOBOrO 3aKOHO/IABCTBA INepeadavae CKiIaJHui mpoiec,
nepeayciM Horo epeKTUBHY CHCTEMAaTH3aIl0 Ta KOAUDIKAIlIIO 1 TPUBEAEHHS Y BIMOBIIHICTH 0
Cy4acHOTO CTaHy TPYAOBUX BIJHOCHH, CTBOPEHHS HAJICKHHX YMOB JUIsi ()YHKIIIOHYBaHHS iX
YYaCHHMKIB.

JIuHaMi4HUN TOYATOK IbOMY Ipolecy 0yio 3anaHo npuiHATTIM KoHctuTynii Ykpainu,
y sKii mnepeadayeHo Taki OCHOBOIOJIOXHI COLIabHO-€KOHOMIUHI MpaBa JIIOJAMHM, SK IMPaBo
BiacHOCTI (cT. 41), mpaBo Ha mpairo (cT. 43), mpaBo Ha cTpaik (cT. 44), MpaBO Ha BIAMIOYMHOK
(ct. 45), mpaBo Ha comianbHul 3axucT (cT. 46) Ta iHmi. OgHak OcHOBHHMI 3akoH YKpaiHw,
(OpMyITIOI0UM CYTHICTh COLIaJIbHO-€KOHOMIUHUX, Y T. 4. TPYJOBUX IPaB, HE BU3HAUMB IILJIICHOT

MOJIeN 1X peaizailii, rapaHTyBaHHs Ta 3aXHCTy. L{I mUTaHHS Ma€e BUPIIIUTH 3aKOHOJJABYMH aKT 3
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TPYAOBUX BiIHOCHH. 32 JOT1YHUMH BHCHOBKAaMH Ta 3 ypaxyBaHHSM JOCBiy IHIIUX KpaiH TaKUM
aktoM Oyne TpymoBwii komekc YkpaiHM — cydacHUM KOAM(DIKOBAHHN 3aKOH, HOPMHU SIKOTO
IIJTICHO 1 CHCTEMHO PETYJIIOBATUMYTh TPY/IOBI BITHOCHH, sIKI BAHMKAIOTh TIPH peajizarii 0co00r0
IpaBa Ha Mpallio NUISIXOM YKIIaJeHHs Tpya0Boro 1orosopy [1].

Cepen ydeHHX Ta IOPHUCTIB-TIPAKTUKIB JMCKYCii HAaBKOJIO I[bOTO aKTa BEAYThCS IIE 3
nouatky 90-X pOKIB MHHYIIOTO CTOpidus, aje peaidbHa poOOTa, TOB’s3aHA 13 BHECEHHSIM
BIJIMTOBITHOTO 3aKOHOIMPOEKTY JI0 MapiiaMeHTy, po3nouainacs jyuime 3 2003 poky. 3a mei yac Ha
PO3TJIsi MMapJiaMEeHTy BHOCHIIOCS KiJIbKa BapiaHTiB MpoekTy TpymoBoro xoxekcy Ykpainu (maii
— mpoekt TK). Cporoani mapiaMeHTOM po3risiaaeThes yeprosuit mpoekt TK (peectp. Ne 2902
Bix 24 xBiTHs 2013 poky).

BaxnuBow ckianoBoto npoekTy TK € monoxeHHs, 0 perjaMeHTYIOTh IpPaBOBUN
cTatyc (ImpaBoCyO €KTHICTh) MpAalliBHUKA, SKHM € HOCIEM TPYIOBUX NpaB, OTXKE, OJHUM i3
OCHOBHHX CY0’€KTIB TPY/IOBHX BiJJHOCHH.

Ha croromni TpymoBa mpaBOCyO’€KTHICTh TNpalliBHMKa BU3HadeHa HOopMmamu K3mll,
OJIHUM 13 TOJIOBHUX 3aBJaHb SKOTO € CHOPUSHHA «3POCTAaHHIO MPOIYKTHUBHOCTI Mpari,
MOJIIIICHHIO SKOCTI pOOOTH, MiABUIIEHHIO €(QEeKTUBHOCTI CYCHUIBHOIO BUPOOHHIITBA 1
IiJHECEHHIO Ha il OCHOBI MaTepiaJIbHOTO 1 KyJABTYPHOTO PIiBHS XHUTTS TPYISAIINX, 3MIIIHEHHIO
TPYAOBOI TUCIMILIIHK 1 IMOCTYIIOBOMY IEPETBOPEHHIO Mpalli Ha 0Jiaro CyCHuIbCTBA B MEPUIY
KUTTEBY MOTpeOy KoxkHOI mpane3aatHoi moauau» (ct. 1 K3nll). Le o3nauae, 1m0 nepBUHHUMU
y cucTeMi CyO’€KTiB TPYIOBHX BIHOCHUH € IHTEpeCH [ep>KaBU, fKa y PaATHCHKUN IMepioj
noegHyBajla y co0l 1HTepecu NEep’KaBU SK OCHOBHOIO Cy0’€KTa, IO pEerjiaMeHTyBaB TpPYZIOBI
BIJIHOCHHH, Ta pOOOTOAABIIA, 110 OyJIO IUIKOM NPUPOAHO B YMOBaxX JOMIHYBaHHS JIepKaBHOT
dopmu  BmacHocTi. TpymoBa mpaBocyO’€KTHICTh — IpaliBHMKAa Oyja TOXIIHOIO  Bif
paBOCYO’ €KTHOCTI JIep’KaBH Ta CTBOPIOBAHUX HEIO MiJMPUEMCTB, YCTAHOB, OpraHizariil (zamni -
H1JIPUEMCTBO), SIKI BUCTYNIAIN pOOOTOIaBLSIMU.

CraHOBJIEHHS PUHKOBUX TPYAOBUX BIJTHOCHH, iX IE€MOKpATH3allisl BUSBUIIU MOTPeOy
IOPUJIMYHOI TEPEOLiHKM MPABOBOIO CTAHOBHIIA MpalliBHUKA, BUXOJMYM 13 TaKMX OCHOBHMX
YUHHUKIB: 1) peanbHoro 3abe3nedeHHs nojoxeHb Koncturyuii Ykpainu, sika nependaqae, 1o
JIOJIMHA, 11 KUTTS 1 3J0pPOB’Sl, YECTh 1 TITHICTh, HEAOTOPKAHHICTH 1 O€3leKa BU3HAIOTHCS B
VkpaiHi HaWBUIOIO COIIABPHOIO IIHHICTIO, @ YTBEP/DKEHHS 1 3a0e3MedyeHHs MmpaB 1 CBOOOI
JIOJMHU € TOJIOBHUM OOOB’S3KOM JepxaBu (CT. 3); 2) CTBOpeHHS YMOB JUisl €()EeKTHBHOTO
3aJydeHHs HaliMaHOi mparl, MiJBUILEHHS ii MPOXyKTUBHOCTI; 3) 3a0e3NeueHHs MOE€THAHHS Y

TPYJOBHX BIJIHOCHMHAX I1HTEPECIB TMpaliBHUKA Ta pPOOOTOAABISI SIK OCHOBHHUX COLIAJIBbHHUX
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napTHepiB.

[leBHOIO MIpOO IIMM YWHHUKAM BIJMIOBiJa€ 3anekiapoBaHa Mera mnpoekty TK -
BH3HAUEHHS OCHOBHHUX 3aca]] peanisallii nepenbdauenux Koncrutyuiero YkpaiHu TpynoBUX Ipas
1 TapaHTIi MpaliBHUKIB, CTBOPCHHS HAJIICKHUX YMOB Ipalli, 3a0e3Ne4YeHHs] 3aXUCTy 1HTEPECiB
npamiBHUKIB 1 podoroaasmiB (cT. 1 mpoekty TK).

VY K3nll ne HaBeneHo BU3HA4YCHHS TepMiHa «mpamiBHUK». [IpoTe Ha mifcraBi aHamizy
HOTO HOPM MOJKHa BH3HAYUTH KJIIOUOBI O3HAKHW TpalliBHUKA: a) (i3udyHa ocoba, sika Jocsriia
BCTAHOBJICHOTO 3aKOHOM BiKY; 0) (pizuuHa oco0a, ska yKjianga TpyAOBHH TOTOBIp.

KOHCTPYKTUBHIIIMMU € HOPMH OKPEMHX 3aKOHOJABYMX aKTiB 3 IMUTaHb TPYIOBOTO
npaBa, sIKi HABOASTH BU3HAUYEHHS TEPMiHA «IIPAIliBHUK:

- (pizmuna ocoba, sika Tparroe Ha MiACTaBl TPYAOBOTO JIOIOBOPY Ha MIAMPHUEMCTBI YU Y
¢bi13uuHOi 0co0u, 110 BUKOPUCTOBYE Haiimany mpaiito (cT. 1 3akony Ykpainu «lIpo mpodeciiini
CIIJIKH, 1X TIpaBa Ta rapaHTii gisutbHOCTI» Bix 15 BepecHs 1999 poky Ne 1045-X1V);

- ocoba, siKa Mpamloe Ha MIANPUEMCTBI Ta BUKOHYE 00O0B’si3kM abo0 (yHKIHIl 3rigHO 3
TPYIOBHM JOTOBOpOoM a0o0 KoHTpakToM (cT. 1 3akony Ykpainu «IIpo oxopony mpami» Big 14
xoBTHsI 1992 poky Ne 2694-XI]1).

[Tpoext TK wmicTuTh 4iTKe BH3HAUEHHSI TEPMiHA «IpAIiBHUK». 3rigHO 31 crarreo 20
npoekty TK mpamiBHUK - ¢i3udHa ocoba, sika BCTYNMWIA B TPYAOBI BITHOCHHHM Ha ITiJICTaBl
TpyaoBoro jaoroopy. lle makoHiyHE BU3HAYEHHS TMOBHOIO MIpPOI0 HE PO3KPHUBAE 3MICTY
OCHOBHHUX O3HAaK, OCKUJIbKM HE JIA€ IOCTAaTHHOTO YSIBICHHS, SIKUM TPAaBOBUM Ta 1HIIUM O3HAKaM
MOBUHHA BiAMNOBiAAaTH (i3M4Ha ocola, 00 cTaTH MpaliBHUKOM. TOMY TEPMIH «MpalliBHUK» Y
npoekTi TK motpebye 3akoHOMaBUOi KOHKpeTH3alllli HUIIXOM YTOYHEHHS IMEpesliKy OCHOBHHX
O3HaK IpaliBHUKA K YYaCHUKA TPYIOBUX BIJTHOCHH.

3 MpakTUYHOI TOYKH 30pYy JOCTAaTHHO BAXKJIMBUM € MUTAHHSA IOJO0 YMOB HaOyTTS
¢b1314HOI0 0c000I0 TPYAOBOT IPABOCYO’ EKTHOCTI MPAlliBHUKA.

YMoBHu HaOyTTS 0co0010 cTaTycy mpauiBHuka Mictarbes y raasl XIII «[Ipamst momomai»
K3nll. Crarra 188 K3nll Bu3Hauae unm He €AMHY YMOBY YKJIAIEHHS TPYAOBOrO JOTOBOPY -
JOCATHEHHS BIKYy. BiANOBiAHO 70 YacTUHM MepIloi 3a3HAYEHOI CTaTTI «HE JOMYCKAETHCS
OPUMHATTA Ha poOOTYy OCI0 MOJIOAIIE HIICTHAIUATH POKIB». SIK BUHATOK, 3a 3TOAOI0 OJHOTO 3
0aTbkiB 200 0coOM, 110 MOro 3aMiHIOE, MOXKYTh NpUHAMATHCS Ha poOOTy 0COOM, SIK1 JOCSTIU
YOTHPHAALATH a00 I’ ATHAIUATH POKiB (YacTuHu Apyra Ta Tpets cr. 188 K3mll). [nmi ymoBu He
Bu3HaveHi K3nll, 3a BUHATKOM (akTy ykiaieHHs TpYyI0BOro foroopy (ct. 2, 21 K3nll).

[Tpoext TK ny6mroe okpemi monoxenHss K3nll 1 BcTaHOBIIOE HU3KY TPUHITUTIOBO HOBUX
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yMOB HaOyTTs 0CO0O00 cTaTyCy mpalliBHUKA [2]:

1. IlpamiBHUKOM MOske OyTH 0co0a, siKa JOCsTiIa MICTHAMIATUPIYHOTO BiKy. J{Jis okpeMux
KaTeropii mpaiiBHUKIB 3aKOHOM MO>Ke OyTH BCTAHOBJICHO BHIIMIA BIKOBHI 1ICH3.

OuyeBugHO, MO I HOBena nyosroe mosiokeHHs crarti 188 K3mll Ta momyckae
MOJKJIMBICTh ~ BCTaHOBIICHHS  BUIIOTO BikoBoro 1meHsy. OpHak HEICHO, SK  BOHA
pealli3oByBaTUMETHCS Ha MPAKTHIN Ta HA MIJCTaBl SKUX aKTiB MOXKE BCTAHOBIIIOBATHCS BHUIIHUN
BIKOBHM LI€H3 MpH MNPUHHATTI Ha poOoTy. Bumaerncs, mo 3a3HaueHa HOBesla MNOTpedye
3MICTOBHOTO YTOYHEHHSI.

YactuHamu Tpethoro Ta ueTBeproro crarti 20 mpoekty TK mepembauaerscs, mo B
TPYIOBi BIJHOCHHU MOXYTh BCTYHATH OCOOW, SIKi JOCSTIU I’ SITHAIISATH POKIB, 32 HAsIBHOCTI
MMHCHbMOBOI 3TOJIM OTHOTO 3 OaThKiB a00 ocolu, ska ix 3amiHroe. IS MiArOTOBKH MOJIOAI HO
mpaii JIOMyCKAaeThCs MPHUHHATTS Ha poOOTY Y4YHIB 3arajlbHOOCBITHIX WIKIT 1 mpodeciiiHo-
TEXHIYHUX HaBYAJBHUX 3aKialiB (UII BUKOHAHHS JIETIIOl POOOTH, IO HE 3aBAa€ INKOAU
3JI0POB’I0 1 HE TIOPYIIY€e MPOIEC HABYAHHS) y BUILHUHN BiJl HABYAHHS 4ac IO JOCATHCHHI HUMU
YOTUPHAATUPIUHOTO BIKY 3a MUCHBMOBOIO 3TO/IOK0 OJHOTO 3 OaThKiB ab0 ocobu, sKa ix
3amiHmoe. [lepenik BUIiB jermioi poOOTH, 10 BUKOHAHHS SKOi MOXKYTh 3a7y4aTUCs 0COOH, 110 HE
JOCSATIIM IT'ITHAAISTH POKIB, 3aTBEP/KYETHCS CIEIIaTbHO YIIOBHOBAXCHUM IICHTPAIBHUM
OpraHOM BHKOHABYOI BJIQ/IH 3 MUTaHb TPAII.

Taka HOpma nyOmroe BigmoBimHe monokeHHs ctarri 188 K3mll, konkperusyroum
MUCHPMOBHUI XapakTep 3roau OaTbKiB Ha 3aCTOCYBaHHsS TIpalll YOTUPHAALUSTUPIYHHMX Ta
I’ ITHAIUATUPIYHUX OCI0.

3. 'V wactuni m’satit crarti 20 mpoekty TK mpomoHyeThcsi, 110 B Oprasizaiisx
KiHemaTorpagii, TeaTpaJbHMX, KOHIIEPTHO-BHJIOBMIIHMX Ta IHIIMX TBOPYMX OpraHizamisax
JIO3BOJIETHCS 32 MUCHMOBOIO 3T0/IOK0 OJTHOTO 3 0aThKiB a00 ocolu, sika iX 3aMiHIOE, MPUIMAaTH
Ha poboTy 0cCi0, SIK1 HE AOCATIIM YOTUPHAIUATUPIYHOTO BIKY, ISl y4acTi B KOHIEpTaxX, BUCTABaX,
IHIIMX 3aX0J1aX, a TAK0XK Y CTBOPEHHI KIHO(Q1IbMIB a00 1HIIMX TBOPIB MHCTELTBA, SKIIO 1€ HE
3aB/a€ MIKOIW iX 3J0pPOB’I0, MOpalbHOMY PO3BUTKOBI 1 mporecy HaB4aHHA. [IpuifHSITTS Ha
po0OTYy B TakKMX BHIAJIKaX JOMYCKAEThCS 3a HAABHOCTI [O3BOJIy CIYXOW Yy copaBax
HEMOBHOJITHIX y pa3l Oro/IKEHHsI YMOB TIpalll Ta i OIJIaTH 3 LI€0 CIyX)O0010.

Yactunoro mocroro ctarti 20 mpoekty TK nepenbdagaernces, mo iHO3eMIll Ta ocodu 6e3
TPOMAISTHCTBA, SKi TpuOynu B YKpaiHy Ha BU3HAYEHUI TEPMiH, OJIEPKYIOTh MPAaBO HA TPYAOBY
TiSUTBHICTD JIUIIE 332 HASBHOCTI B HUX JIO3BOJIy Ha MpPAlCBIAIITYBAaHHS, BUJAAHOTO B MOPSIKY,

BcTraHoBiieHOMY KaGineTom MiHicTpiB YKpainu, ciyk0010 3alHATOCTI Y KpaiHu.
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JI03BiN1 Ha MpaneBiallITyBaHHS HE MOTPIOHMMN: MpeICTaBHUKAM 1HO3EMHOTO MOPCHKOTO
(piukoBoro) ¢G0Ty Ta IHO3EMHHX aBiaKOMITaHiH, Skl 0OCIyTOBYIOTH 11i OpraHi3aiii Ha TepuTopii
Ykpainu; npariBHIKaM 1HO3EMHHUX OpraHiB MacoBoi iH(opMallii, akpeTUTOBaHUM JIJIsi pOOOTH B
VYkpaiHi; apTUcTaM Ta MpaliBHUKaM MUCTELTBA i1 poOOTH B YKpaiHi 3a (paxoM; mpalliBHUKaM
aBapiiHO-PATYBAILHUX CIY)KO JJI1 BUKOHAHHS TEPMIHOBHUX pOOIT; KepiBHUKAM MPEICTABHULITB
1HO3eMHHUX CYO’€KTIB TOCHMOJNAPCHKOI TisSUIBHOCTI B YKpaiHi Ta KEpiBHUKAaM MiJIPUEMCTB 3
1HO3EeMHUMH 1HBECTHI[ISIMU; TpaIliBHUKAM, SIKHX MMPUUMAIOTh Ha poOOTY B MEXKax 1 3a ImocajgamMu
(cremianbHICTIO), BU3HAYEHUMH YT'OJI0I0 TTPO PO3IOALT MPOTYKIIII.

besnepeuHo, Taki MOJIOKEHHS, KOHKPETU3YIOTh YMOBH Mpalli iHO3EMIIB HAa TEPHUTOPIi
VYkpainu, omHak BijcwiouHuil xapaktep HopM mpoekty TK yckmaanroBatume mporenypy ix
3aCTOCYBaHHSI.

HecrabinpHiCTh Ha CXOJII KpaiHW CTBOPIOE JOAATKOBUM THCK HA PHHOK IpaIli B 1HIIUX
perioHax depe3 3HauHYy KUIbKICTh BHYTPIIIHBO NIEPEMIMICHUX OCi0: 3pOCTaHHS HAaBaHTAKCHHS HA
OJIHE BaKaHTHE pPoOOYEe Miclle B CEpEeIHBOMY CTaHOBUTH 2 ocoOu. HaiiGunbime 3pocraHHs
HABaHTa)XCHHA Ha OJHE poloue Micle crocTepiraeTecs y 3anopizbkiid (9 ocib), Uepkachkiii (6
oci0), Cymcbkiit (4 ocodu), KipoBorpazacekiii Ta XapkiBcbKiid (3 ocodu) obmactsx [3].

3a mepiox 3 1 Gepesnst mo 20 ceprust 2014 poky 10 LEHTPIB 3alHATOCTI 3BEpHYIHCA 32
CHPUSHHAM y TpaleBIalITyBaHHI Juie 7,6 TUC. BHYTPIIIHBO MEPEeMIlIeHuX 0ci0, 3 HUX CTaTyC
3apeecTpoBaHoOro 6e3poditHoro orpumainu 4,4 tuc. ocio6 [3].

Jlonomory y 3B’A3Ky 3 06e3poOiTTsiM oTpumyBanu 3,6 Tuc. oci6. 3a HampaBICHHSAM
JIep>KaBHOI CIy>KOM 3alHATOCTI MpaleBaamTyBaiucs 1,2 Tuc. ocio.

Haiibinbie 3apeectpoBano 0e3poOiTHUX 3 ymcia nepeceneHiiB y M. Kuesi (849 oci0),
HuinponetpoBcekiii (804 ocobu), 3amopizbkiit (802 ocobu), Xapkicwkiii (703 ocobu) Ta
Yepxkacbkil (372 ocobu) obnacTsx. 3a3HaueHi sBUIIA BiAOYBalOTbCs Ha (POHI HEraTUBHUX
TEHJICHIII HAa PUHKY Tpaill y BCiM KpaiHi — 3MEHIIEHHS YHUCETBbHOCTI 3aiHSATOTO HACEJICHHS,
CKOPOYEHHSI YMCEJIbHOCTI MPaliBHUKIB, EpEBECHHS MPALlIBHUKIB HA KOPOTKUI poOOUMil 1eHb
tomo [3].

3a pganumu JlepxaBHOi cinyxOum cratucTuku Ykpainu, y [ ksaprtami 2014 poky
YUCENBHICTh 3alHATOTO HaceneHHs y Bii 15-70 pokiB mopiBHsHO 3 | kBaptanmom 2013 poky
3MeHmmIacsa Ha 683,3 Tuc. ocid Ta ctaHoBuia 19,4 muH. 0ci0, piBEHb 3alHATOCTI HACEJICHHS
3uu3uBcs 3 59,3% 1o 57,6% [3].

YucenbHicTh 6€3po0iTHUX y cepennboMy B I kBapTani 2014 poky 36inbmmnacs Ha 127,4

TUC. oci0 1 crtaHoBuia 1,9 muH. oci0, piBeHb 0e3poOiTTs HaceneHHs BikoM 15-70 pokis,
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BU3HaueHuX 3a meronosnoriero MOII, 3pic 3 8,0% 10 8,8% eKOHOMIYHO aKTUBHOTO HACEJICHHS —
y Micbkux moceneHHsax 3 7,8% mo 8,4%, y ciuibebkid MicueBocti — 3 8,6% 1m0 9,9%.
[TpoioBXKY€ETHCS TEHIEHINS 10 CKOPOYEHHS YMCEIbHOCTI mpamiBHUKIB. Y depBHI 2014 poky
CEepPEeHhOOOIKOBA KITBKICTh INTATHUX IMPAI[iBHUKIB B YKpaiHi MOPIBHSAHO 3 BIANOBITHUM
nepionom 2013 poky 3menmmnacs Ha 1658,7 tuc. oci6 ta cranoBmia 11619,3 Tuc. ocib. [3].

BignosigHo 10 pedopMH CHCTEMH LIEHTPAIBHUX OpPraHiB BUKOHABYOI BIAJH OUIKYETHCS
CKOPOYCHHS YHUCEIBLHOCTI Jep)KaBHUX CIY>KOOBIIIB Bif 75 10 125 THC. 0ci0. Y mepmomy miBpivdi
2014 poxky BiamosimHo 10 3akoHy Ykpainm «IIpo BHeceHHsI 3MiH 10 3akoHy Ykpainu «IIpo
HepxaBuuii 6romket Yipainu Ha 2014 pik» Big 27.03.2014 Ne 1165-VII ckopoueno 24 Tuc. ocid
nepkaBHEX ciayx00BiiB (10 %). [3].

3 inimiatuBu [Ipesuaenra Ykpainu crnisibHO 3 Kabinerom MinicTpiB YkpaiHu po3modaro
pearnizaiiiro peopmu nep>KkaBHUX KOHTPOIIOIOUUX OPraHiB, KOO Mepe1daueHo CKopoueHHs 3 75
70 59 KOHTPOJIIOIOUMX OPraHiB i, sIK HACIIJIOK, 3MEHIIEHHS KIJIbKOCTI JepKaBHUX CITY>KOOBIIIB
[3].

3a indopmarriero koHcanTuHroBoi kommnanii Ernst&Young, y I kBaptani 2014 poky 10 %
ONHUTAHUX HEK KOMIIAHI CKOPOTWJIM MEpCOHan y cepeanboMy Ha 4% (B omuTyBaHHI Opanu
ydacTh moHan S50 KoMmmaHiii 3 gecsATH ramy3eil eKoHoMikH), y 12 % KommaHili OYiKyeThCs
ckopoueHHs y Il kBapTai HOTOYHOTO POKY B cepeaHboMy 6 % podouux micus [3].

301IbIIYEThCST YUCENBHICTh MPAIIBHUKIB, SKi 3 €KOHOMIYHHUX MPUYMUH TEepeBeleHl Ha
HEMOBHUM pOoOOYHii IeHb (THXKICHB ).

3a ciueHb-uepBeHb 2014 poky B Ykpaini 717 Tuc. ocib Oynu mepeBeneHl Ha HEMTOBHUIA
poOounii THKJEHb, TOM1 SIK IPOTAroM ycboro 2013 poky Ha HENOBHHMM poOOUYUil THXKAEHb 0YyII0
nepeseneHo 798,6 tuc. oci0. IcHyroui npobiieMu Ha pUHKY Hpalli CTBOPIOIOTh NEPEAYMOBH IS
pPO3BUTKY HedopMabHOi 3aiHATOCTI. YacTka 3alHATUX Yy HeOopMarbHOMY CEKTOpl IO
BIJIHOIIEHHIO JI0 3arajbHOI YMCEIBHOCTI 3aiHATUX 30utbimmiacsa 3 14,8% y 2000 mo 23,9% y
2013 pomi. Takuii piBeHb HEKOHTPOJIBOBAHOI 3aWHATOCTI MPU3BOAUTH 10 30epeKeHHS
0e3p0o0iTTs y MPUXOBAHOMY BHIJISA/I Ta HEHAIXOHKEHHS KOIITIB 10 OF0UKETIB yeix piBHiB [3].

3a nporHo3amu ¢axiBuiB Penepanii podoronaBuiB Ykpainu, HanpukiHii 2014 poky
0ys0 301IbIIEHHS KUTBKOCTI 0€3p00ITHUX (3a ONTHUMICTUUYHUMU MporHo3zamu) 10 2,0 MiH. ociO.
[TpoTe KiabKicTh 0€3pOOITHUX MOKe OYTH 1 O1IbIIIa, OCKUIBKY BIZICYTHS IOBHA 1H(OpMaIlis 11010
KUTBKOCTI 0e3po0iTHMX Ta pyiiHyBaHHS 1HQPAcTPyKTypu miAnpueMctB y JloHenpkiii Ta

Jlyrancpkiii 00macTsX.
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30poiiHe TPOTUCTOSHHS 3yMOBIIIOE HEBIUHHE TMOTIPIIEHHS EKOHOMIYHUX ITOKa3HUKIB
po3Butky J[loHempkoi Ta Jlyrancekoi oOmacTed, SKe CYNPOBOKYETHCS TaKOX BTPATOIO
(pyiiHyBaHHSM, BUKPAJICHHSIM TOIIO) YaCTHHU aKTHBIB.

OuiHkd BapTOCTI 3pYWHOBAHUX CKJIAJIOBUX BUPOOHHUYOI, KOMYHAIbHOI, COIaIbHOI,
TPAHCHOPTHOI, EHEPreTUYHOI Ta iHIIOI iH(PACTPYKTYPH HOCATH OPIEHTOBHHUX XapakTep depes
HEMOXJIUBICTh OTJIIHYTH OO’€KTH, pO3TAllOBaHI Ha MIJKOHTPOJBHIN TEPOPUCTHYHHM
YIPYNOBaHHSAM TEPUTOPII.

3arocTpeHHsl COLIAJIBHUX 1 TyMaHITapHUX MpoOJeM KpiM TOCHJICHHS IOTEHIaTy
OPOTECTHUX HACTPOIB Cepel] HaceleHHs KpaiHM 3yMOBIIOE 3POCTaHHSA (PIHAHCOBOTO
HABAaHTA)KCHHS Ha OFO/DKET Ta comialibHI (DOHIU JepKABH.

Pa3zoMm 3 TuM, ciia 3a3HaYUTH, IO CUTYALlisl MOXKE YCKIAQJAHUTUCH, a OOCSITHU BTpAT 3HAYHO
3pOCTH BHACIIIOK BUMHEHHS ITPOTUIIPABHUX (IUBEPCIHHUX, TEPOPUCTUYHMX ) 1l HA MOTEHIIHHO
HeOe3neyHnx 00’eKkTax Ta/abo TMOpYIIEHHS yMOB THMYacOBOTO IPHUIIMHEHHS BOTHIO Ta, SK
HACITIIOK, YeproBoi ecKkanamii 30poiHOTr0 MPOTHCTOSHHS, MOIIUPEHHS HOro Ha HOBI TEPHUTOPIi
KpaiHH.
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Hayxosuil kepisnux: k.10.H., 0oy. Kannina I'.A.

HAITIOHAJTBHA CIYKEA ITOCEPETHHI]TBA I IPHMHPEHHSA AK I'OJIOBHUH
MEJ[IATOP IIPH BUPIIIIEHHI KOJIEKTUBHHUX TPY/[OBHUX CIIOPIB

VY mporneci yrBopeHHs, (DYHKIIIOHYBAaHHS 1 IPUITUHEHHS TPYJIOBUX IMPABOBIHOCHH MIXK
YYaCHUKaMH MOXKYTh BUHHUKATH PO301’KHOCTI - OJHOCTOPOHHI a00 B3a€MHI MPETEH31i, 3yMOBJIEHI
MOYJIMBUM HECHIBHAIIHHAM IHTEpEeCiB HaMaHHX MpPALiBHUKIB a00 YHNOBHOBa)XEHOT'O HUM
opraHoM. 3a Takux OOCTaBMH OJHA i3 CTOpiH BBaXae, IO ii TPyAOBI mpaBa mopymieHi. Taki
HEMOPO3yMIHHS YU PO30DLKHOCTI B MOIVIAAAX, TPAKTYBAaHHS YMOB JOTOBOpY, OYKBU 3aKOHY, Y
BUMHKaX 1 BUCHOBKaX, CIPUYMHEHHX HE3HAHHSAM a00 HE MPAaBUJIBHUM PO3YMIHHSAM MPaBOBHUX
HOPM, a 9acTo iX HEIOCKOHAIICTIO, MOKYTh OyTH JIIKBiJIOBaHI B pe3yJbTaTi MEPEroBOPiB Mixk
CTOPOHAMHM 1 NPUHAHATTA HUMH KOMOpOMicHOTO pimeHHs. Came TOAi TOBOPATH PO
BpETyJIIOBaHHs po30ikHOCTEH. B iHIIOMY BHUIIaIKy HEBPETYIIOBAaHHS CYIEpEedyOK MPU3BOIUTH 10
KOH(JIIKTY MIXX Y4aCHUKaMH TPYAOBHUX IIPABO BIAHOCHH - TPYZOBOTO CIIOPY.

3 METOI0 CIpPHSHHS MOJIMIIEHHIO TPYJIOBHUX BIAHOCHH Ta 3amoOiraHHs BUHUKHEHHIO
KOJIGKTUBHUX TPYAOBUX CIOpPIB (KOH(DIIKTIB), IXHPOTO MPOrHO3YyBaHHS Ta CBOEYACHOTO BH-
pillleHHs, 3A1MCHEHHS NOCEpeAHMLTBA Ul BHPIMIEHHS TakuX crHopiB (KOoH()IKTIB) Ykazom
[Tpesunenta Ykpainu Bix 17 nucromama 1998 p., Ne 1258/98 Oyno yrBopeHo HamioHanbHy
ciyk0y mocepeIHUITBA 1 MpuMUpeHHs [ 1].

HamionaneHa ciy>k0a mocepeiHUIITBA 1 MPUMHUPEHHS HEOTHOPA30BO CTaBajia MpPeIMeTOM
HAYKOBOTO JOCIHI/DKEHHS TaKMX YKpaiHCbKMX HAayKOBIIIB Ta NMPakTHKIiB, sk €. €. bepesin, C. B.
I'ep6ena, B. B. Jlazop, O. . Okic, B. M. Pynenxo, C. I1. CaBuyk, M. B. Cokomn, I'. I. Yanumena
Ta OaraTeoXx 1HIUX. [IpoTe, He3Ba)kalOUM HA YMCIEHHI CIPOOM BU3HAYMTHU MPABOBUI CTATYC L€l
CIIy’k0HU, 10 1IbOTO Yacy BIJICYTHE YiTKe ii BIJHECEHHsI O BUKOHABUYOi YU CYAOBOI BIIAIH, IO
CTBOPIOE MEPEIYMOBH Il IPOBEAECHHS 1aHOTO JOCIIIPKEHHS.

KonexktuBnuii TpynoBuil cmip (KOH(IIKT) — 1€ pO30DKHOCTI, IO BUHUKIM MIXK
CTOPOHAMH  COLIAJIHO-TPYJAOBUX BiAHOCHH. KonexkTuBHI TpyaoBi cropu (KOH(DIIKTH)
BUHUKAIOTh I110/10: BCTAHOBJIEHHS HOBHX a00 3MIHM ICHYIOUHMX COIIaJIbHO-€KOHOMIYHMX YMOB

npani Ta BUPOOHMYOro MOOYTY; YKIAJAEHHS YM 3MIHM KOJIEKTUBHOTO JOTOBOpY, YTOJH;
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BUKOHAHHSI KOJIEKTUBHOTO JIOTOBOPY, YroIu a00 OKPEMHUX iX IOJO0XEeHb; HEBUKOHAHHS BHMOT
3aKOHOJIaBCTBA PO mparrro [2].

KonexktuBuuii TpymoBuii cmip (KOH(IIIKT) BUHUKAE 3 MOMEHTY, KOJH YIOBHOBKCHHUI
MPEJICTaBHUIBKUI OpraH HailMaHUX MpaliBHUKIB, KaTeropii HaliMaHUX MpPaliBHUKIB, KOJEKTUBY
NpaliBHUKIB 200 TPOQCHITKKA OJep’KaB BiJ BJIACHHKA a00 YIOBHOBAXXEHOTO HHUM OpraHy
MIOB1IOMJICHHS ITPO MOBHY a00 YaCTKOBY BiJIMOBY B 3a/I0BOJICHHI KOJIEKTUBHUX BHUMOT 1 PUIHSAB
pIIICHHS PO HE3TOAY 3 PIIICHHAM BJIACHUKA a00 YIIOBHOBAaXXEHOI'O HUM OpraHy (IpeCcTaBHUKA)
a00 KOJIM CTPOKHM PO3IJIIIY BHMOT, TependadeHux 3aKOHOM, 3aKIHYMJIMCSA, a BIATMOBIAL Bif
BJIaCHUKA He Hafiinuio (ctT. 6 3akoHy Ykpainu "[Ipo BupilIeHHS KOJIEKTUBHUX TPYAOBUX CIIOPiB
(xonduiktiB)") [3].

[TpuMupHuUii iporiec — 11e PO3B'sA3aHHS TPYAOBUX KOH(IIIKTIB O€3 ydacTi CyIOBHX OpPTraHiB
[UIIXOM HPUMUPEHHS CTOPiH, MpOLEeaypa SKOrO BCTAHOBIIOETHCS KOJIEKTUBHUMHU JOTOBOpPAMHU
YH 3aKOHOJIABCTBOM.

SKmo 3BEpHYTHCH O MiDKHAPOJIHOTO JIOCBIAYy, TO MOYKHAa CKa3aTH, IO y OUIBIIOCTI
€BPOMNEHCHKUX KpaiH ICHYIOTh KOHCTUTYHOBaHI OpPraHH 3 MPUMHUPEHHS, MOCEPEeIHUIBKI YU
apOiTpakHi cIy»0Hu, IKi MalOTh He3anexxHuii cratyc. Lle ctocyerbes Benukoi bpurtanii (ACAS),
Ipmannii (Kowmicist 3 TpymoBux BimHocuH Ta Cyn 3 nutans npami), I'penii (OMED), Asctpii
(Denepanpauii cyn npumupenss), Oiansaaii (HarmionansHa ciy0a MUPOBUX MOCEPEIHHKIB),
[Benii (HaumionanbHa ciyx0a mocepennunTsa), Janii (Statens Forligsinstitution), [Topryranii
(IDICT) Ta Hinepnauais momo nepxasHoro cekropy (Adviesen Arbitrage Commissie)[4].

[Ipouenypa mnpuMupeHHs MoXe BiIOyBaTucs sK 0e€3 ydacTi, Tak 1 3a Yy4yacTio
MOCEpEIHNKA, SIKUI JomoMarae IMOM'SKIIUTH TOCTpl BIJHOCHMHHM Yy B3a€EMOCTOCYHKAaX MIXK
CTOpPOHAMH, 1110 KOH(MIIKTYIOTh Ta CKEpYBaTH iX BUPIIIEHHS Y IPaBOBE MOJIE.

HamionaneHa cimyx6a mocepeJHUITBA 1 NPUMHUPEHHS 3J1HCHIOE MOCEPEIHMITBO Y
NPUMHPHUX MPOLEypax, CIPUSE y MPOLIEC] TOCITHEHHIO IOMOBJIEHOCTI MIJK IBOMa CTOPOHaMHU.
3M1ICHIOE KOMITJIEKC 3aXOiB MO0 3a0e3MeUeHHs B3a€MOJIl CTOPIH KOH(IIIKTIB, OpraHi3aiiio
OPUMHUPIUBO-TIEPETOBOPHUX ~ HPOLETyp, MPaBOBUX KOHCYJbTAllii  CTOpiH, pO3'ICHEHb,
peKoMeH1allii, MPaBOBOTO CYIPOBOY 1 KOHTPOJIIO 32 BUKOHAHHSAM pillleHb IPUMHPHUX KOMICIH,
TPYAOBUX apOiTpaxkiB, 3a0€3MeUeHHs CTOPIH B1IMOBIAHOO HOPMAaTUBHO-TIPABOBOIO 0a3010.

[MpumupHa mpomemypa — 1€ OAMH 3 €TAliB BPETYIIOBAHHS KOJEKTHBHO-TPYIOBOTO
koudumikty. Ii crpykTypa Moxke OGyTum mpoaHadizoBaHa y JBOX HampsMkax. Ilo-Tiepie, sk
CYKYIHICTb €JIEMEHTIB, II0 BXOJATh Y CTPYKTYpPY KOHQIIIKTY: CTOPOHH KOHQUIIKTY, MperMeT

KOH(QIIIKTY, pecypcHU OiK B3aeMojii (3aKOHO/aBYl aKTH, NMpaBuia, Tpaauuii Tomo). Ilo-apyre,

51



SK TIEBHA IIOCIIJOBHICTh aKTiB B3a€MOJli CTOpPiH: TOYATOK IIEPEroBOpPIB, 3BEPHEHHS IO
nmocepeHuKa (YM BTPYYaHHsS TIOCEpEIHUKA), Ail TOCEpeIHHKa, 3aBEPIICHHS TEPETOBOPIB,
MiMMCAaHHS TOTO/KYBAIBHOTO TOKYMEHTA[ 5 ].

[TocepenHuK y MpUMHUPHINA TpOLEAYpI 3alliKaBIEHUH, 0O CTOPOHHU 3aCTOCOBYBAIH Pi3HI
BUIM BJIaJM HE NPOTHU OAHA OAHOI, a COPAMOBYBAIM IX Y PYCJIO PO3B’s3aHHs mpoOiemu. s
CIpHUSIHHS KOHCTPYKTHBHIM B3a€MOJii CTOpiH TakoX TOTpiOHA HAsSBHICTh BIaAW 1 B
nocepeanuka. BogHouac, BiH Mae mam’siTaTu, 1110 BUKIIOYHE MPaBO MPHUIIMATH PIIIEHHS MAaOTh
CTOPOHU TPYAOBOTrO KOHQIIIKTY (SKIIO0 BOHU NiAAYyTh 3ronau). [locepeqHuk 3a3BuYail CTUMYITIOE
CTOPOHH JI0 JOCATHEHHS PillIeHHS] HAWBUIIIOTO PiBHS B MEXKaX MOMIIUBOTO.

Ha erami, xomum cmnopy me Hemae, HCIIII 3giiicHIoe peecTpamiio BHCYHYTHX
MpaliBHUKAMU BUMOT 1 MOKE TIEPEBIPUTU OTPUMAHHS 1X MPOTUIICKHOIO CTOPOHOIO cropy. Kpim
TOTO, BOHA MOXE KOHTPOJIOBATH PO3IJISII BUMOT POOOTONABLIEM, a TaKOX Jep>KaBHUMU
OpraHaMd, SIKIIO iX PO3MJISIA 1 BUPINICHHS BUXOIUTH 32 MEXKI KOMIIETEHINT poOOTOIaBIIS.
[IpamiBHuKK CIy>)kOM PO3’SICHIOIOTh NPEACTaBHUKAM CTOPIH TOPSIOK BHUPILMICHHSA CIIOpY, iX
mpaBa Ta 000B’SI3KH 3T1IHO 3 YNHHUM 3aKOHOJIaBCTBOM.

ITicna mouvarky kosiektuBHOro Ttpynosoro cropy HCIIII moxe mnepeBipATH TakoX
NOBHOBaXEHHs mpenctaBHUKIB cropid. HCIIII anmamizye BuMOrH HailMaHuUX MpaliBHHUKIB,
3MIHCHIOE OLIHKY I1X OOIPYHTOBAaHOCTi, a TaKOX JOTPUMAHHA TPH IOMY YHHHOTO
3aKOHOAaBCcTBa. HarioHanpHa ciy:k0a TMOCEepeIHULTBA 1 NPUMHUPEHHS (QOpMYye CIHCKU
HE3aJIeKHUX TTOCEPEIHUKIB 1 TPYAOBUX apOiTpiB, SKI MOXKYTh 3aly4aTUCs A0 BUPIIICHHS CIOPIB,
Ta TPOBOAUTH iX miArotoBky[6]. [Ipm HasgIBHOCTI TpPOXaHHA CTOPIH TaKOX TPOIOHYE
KaHIUAATypyU HE3aJeKHUX MOCEPEIHUKIB Ta TPYNOBUX apOITpiB Uil y4yacTl y NPUMHPHUX
npolenypax, To0To, y)xe MOYMHAIOYM 3 €Taly BUHUKHEHHS KOJIEKTUBHOTO TPYIOBOIO CIODY,
HCIIIT Gepe akTuBHY ydacTh y (hopMyBaHHI NPUMHMPHHX OpPraHiB, a TAaKOX Yy NPUMHPHUX
nporenaypax.

Ha upomy erami 1 B momanmemiomy HCIIII crnpuse BCTaHOBIEHHIO KOHTAaKTIB MIXK
cTopoHamu crnopy. Ha mpoxaHHsA CTOpiH BOHa pO3IJIsijlae Marepiaju CIopy 3 METO Horo
YCIIIIHOTO BHPILIEHHS, KOOPAMHYE il CTOPiH CIOpYy IIOAO OpraHizalifHOro, MarepiajabHO-
TEXHIYHOTO 1 (iHaHCOBOrO 3ale3meueHHss poOOTH HE3ANEeKHUX TOCEPEIHUKIB, UJIECHIB
OPUMHUPHUX KOMICIH 1 TpynoBoro apOiTpaxy. Kpim Toro, cmyx0a 371iiCHIOE KOHTPOJbL 3a
BUKOHAHHSM CTOPOHAMH KOJIEKTUBHOT'O TPYAOBOTO CIIOPY PIllIEHb MPUMHUPHUX OpraHiB. SIKIo

NpPEJCTaBHUKU CIIY)KOM BH3HAIOTH 32 HEOOXiJHE, TO J0 y4acTi y MPUMHUPHHUX MPOLEAYpax 3a
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MOTO/DKEHHSM 31 CTOPOHAMH CIIOPY MOXYTh 3aly4yaTHCS HapoOAHI JemyTaTH YKpaiHu,
MPEJCTaBHUKH OPTaHiB BUKOHABYOI BJIaH, OPTaHIB MICIIEBOT'O CAMOBPSITYBaHHS.

3ay4arouu A0 y4acTi y BHUPINIEHHI KOJEKTUBHUX TPYIOBUX CIIOPIB MICIEBI JEpKaBHI
anamiHicTparii, opranu MicueBoro camoBpsayBanHs HCIIII omocepenkoBano peanizye ix
KOMIIETCHIII0 MO0 (OpMyBaHHS 1 BUKOHAHHS OIODKETY, IJIaHY COIIAbHO — €KOHOMIYHOTO
PO3BUTKY, Tapu(HOI MOJITUKU, PO3MOPSIHKCHHS MAaWHOM 1 T. iH. B YacTHHI, IO JI03BOJISE
CBOEYACHO, 1 IMOBHO BHPIIIUTH TOJIOBHE 3aBJaHHS — BUPILMICHHS KOJIGKTUBHOIO TPYAOBOTO
CIIOpY Ha BIAMOBITHUX MIAMPUEMCTBAX YCTaHOBAX 1 opraHizaiisx|7].

BBaxxaemo, 1m0 pO3MIMpPEHHs MOBHOBaXEHb HarioHanbHOI CiIy)KOM MOCepeIHULTBA 1
MPUMHPEHHS € JOCUTh HEOOX1THUM Ta TaCTh MOXKIUBicTh Ciryk0i 6€3mepeniKolHO0 BUKOHYBATH
GyHKIIT MO MOHITOPUHTY CTaHy COIIaJbHO-TPYAOBUX BIIHOCHH, CIHPHSHHIO IMOIMIICHHIO
TPYIOBHX BIJIHOCHH, MPOTHO3YBaHHIO BUHUKHEHHS KOJIEKTUBHHUX TPYAOBUX CIIOPIB Ta CHPUSHHS
CBO€YACHOMY iX BHPIIIEHHIO (30KpeMa, [1€ CTOCYEThCS MUTaHb OE3MEPEIKOTHOTO BiABiyBaHHS
HiANPUEMCTB, TPOBEACHHS ONMHUTYBaHb NPAI[iBHUKIB; OOOB'S3KOBOCTI HaJaHHs iH(oOpMarlii Ha
3aUTH BIIIUICHHS; BU3HAYCHHS BIJAMOBIIAIBLHOCTI aaMiHICTpaIlii MANpUEMCTB 3a HEHAJTaHHS
iH}opmarrii).

SIKIIO TOpIBHATH MEXI TOBHOBAXXEHb OPTaHiB, fKI 3IIHCHIOIOTH HPUMHPHHUIIBKO-
MOCEePETHUIIBKI (DYHKITIT €BPONEHCHKUX Jep)KaB Ta YKpaiHU, TO MOXXHA CKa3aTH, 10 OibIna
MOJIOBUHA LIUX OpraHiB HE JIMIIE 3A1MCHIOIOTh KOHTPOIb, a W HArJsSAaroTh 32 BCIM MPOLIECOM
OPUMHPHUX [IPOLIETYP.

[IpobreMa HETOCKOHAJIIOCTI MPABOBOTO PETYIIOBAHHS Ta HEAOCTATHHOTO BHU3HAYCHHS
npaBoBoro crarycy HCIIII € He enunO0, SIKY BapTO PO3TIIIHYTH Y JOCIIKEHHI. 3aCIyroBye Ha
yBary TakoX MUTaHHS MPO CTPYKTYPY Ta CKIIAJ IaHOTO JEeP>KaBHOTO OpTraHy.

VY neskux aepkaBax €BpOMH OpraHH, MO 3A1MCHIOIOTH MOCEPETHUIITBO, TPUMUPEHHS Ta
apOiTpax, MalOTh MEPEBAXHO TPUCTOPOHHIN ckian. Hampukman, y JlrokcemOyp3i HamionansHa
CiTy»0a MPUMHUPEHHS CKJIAJA€ThCS 13 TPHOX MPEICTABHUKIB, BIMOBIIHO 00'€HAHB MPO(CIILIOK,
po6OTOIABIIIB Ta 0UOOEThCA MiHiCTpoM mparii abo Horo 3acTynmHUKOM([4].

Takuit mpaBoBUN TOCBiA €BPOIMEHUCHKHUX AEpXaB 3acIyroBy€ Ha yBary, OCKIJIBKU POJb
JIep’KaBH B CHCTEMi YNpaBIIHHA KOJIEKTUBHUMH TPYIOBHMH CIIOPaMHU € JOCHTH BenHKoio. Lle
MPOSIBIIIETHCS Y TOMY, IO JIEp’KaBa BHCTYIAE K TapaHT JOTPUMAHHS TpaB Ta CBOOOJ JIFOIMHH,
3aKOHOTBOpEIlb, YYaCHHK Yy TIEPEeroBOpax Ta KOHCYIBTAIlIIX Yy paMKax TPbOXCTOPOHHIX
COLIaTBbHO-TPYAOBUX BITHOCHH, KOOPAMHATOP Y MpoLeci po3poOku Ta peainizauii ['eHepanbHOT Ta

Trajy3eBUX YTOJl, a TAaKOX Jep’kaBa BHUCTYyMae B poJii (PIHAHCHCTA COIIAIbHO-EKOHOMIYHUX
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nporpam, siKi CIpsSIMOBaHI Ha IMOKPALICHHS DPIBHA JKUTTS Ta Ipalli MpariBHHUKIB. BpaxoByroumn
BOKJIMBY (YHKIIIO JEPKaBH y COLIATBHO-TPYAOBUX BITHOCHMHAX Ta OaraTo(yHKI[IOHAIBHICTh
po6otn HCIIII, mpononyemo y koxHiH oOnacti npu BimauieHHi CiyxOu ctBoputu Pany
HauionaneHoi ciy:xOM nocepeqHMLITBA 1 NPUMHUPEHHS, sKa [OBMHHA CKJIajgaTvcsa 13
NPEJCTaBHUKIB JIEPKABHOT BJIAJH, MPALiBHUKIB 1 poO0oTOAaBLiB. OCHOBHUM 3aBJaHHSAM poOOTH
Panu Gyne cipusiHHs 1 cTabinizalis CoialbHO-TPYAOBUX BiTHOCHH.

Peanizanis naHoro 3aBiaHHS MOXJIMBA LUIAXOM IPOBEAEHHS SIKICHOTO MOHITOPHUHIY
COLIaIbHO-TPYAOBUX BIJHOCHH Ha mianpueMcTBax. OCHOBHMM HAaIIPSIMOM IIPOBEJCHHS TaKoi
pOOOTH € BUSBJICHHS YCKJIAIHEHb Y COLIANIBbHO-TPYJIOBUX BIJHOCHHAX, 3IMCHEHHS KOMILUIEKCY
3ax0[iB, CHOPSAMOBaHMX Ha 30ip, BHBUCHHS, y3araJbHEHHS Ta aHaii3 iHdopMmarmii mpo cra
COLIaIbHO-TPYAOBUX BIIHOCHUH, PO301KHOCTEH, NPOTHO3YBAaHHS BUHHKHEHHS KOJIEKTUBHUX
TPYJOBHX CIOPiB, CTBOPEHHS 0a3u JaHUX Ta MeXaHi3My OOMiHY iH(pOpMAIII€TO.

JlocBia BUpilIEHHS KOJIEKTUBHUX TPYAOBHX CIIOpIB SIK B YKpaiHi, Tak i 3a 'Ti Mexamu
CBIAYUTH PO TE, IO NPUMHUPHO-TPETEHCHKE BHUPIMIEHHS TPYAOBUX CIOPIB - II€ PO3YMHUH Ta
JiI0Yuil croci0 COLIaIbHOTO YIPaBIIHHS 1 KOHTPOJIIO, MPUMUPEHHS MPOTUIICKHUX 1HTEPECIB B
chepi mpaui 1 TPyJOBUX BIAHOCHH, TOMEPEKEHHS Ta MNPOQIIAKTUKY CTPaKOBOTO PYXY.
HaBeneni meronn mpuUMHUpEHHS MO3UTHBHO BIUTMHYTh Ha €(EKTHBHICTH Tpalli, BUPOOHWUHI
nporiec Ta 3abe3neyaTh HOpMalibHE (YHKI[IOHYBAaHHS BCi€1 €EKOHOMIKH JICPIKaBH.

Jlitepatypa:

1. TIlpo yrBopenns HamioHanbHOi ciyx0Ou nmocepeaHULTBA 1 npuMupeHHs : [lonoxeHHs,
3aTBepkeHe Ykazom [Ipesunenta Ykpaiau Big 17.11.1998 p., Ne 1258/98 // Odimiitauii BicHUK
VYxpaian. — 1998. — Ne 46

2. IlpakThyeckuii KOMMEHTApHIl K 3aKOHOJATENIBCTBY O TPYIOBbIX cropax / KypeHHoi
A. M., MuponoB B. 1. — M. : Jleno, 1997. — 384 c. 2. 3anapa C. ['eHe3uc 0OpUINIHOTO 3MICTY
NOHATTS "KOJEKTHBHI TpyA0Bi criopu (koHuikTH)" / 3amapa C. // IIpaBo Ykpainu. — 2003. — Ne
8.—C. 113-117.

3. IIpo mopsimiox BUpILIEHHS KOJIEKTUBHUX TPYAOBHX CHOPIB (KOH(IIKTIB) : 3aKoH
Vkpaian Bix 03.03.1998 p. Ne 137/98-BP [EnextponHmii pecypc]. — Pexum pocrymy

www.rada.gov.ua

4. MiKXHapoIHUN JOCBIA BHUPIIMIEHHS KOJEKTUBHUX TpynoBux cropiB: Ymopsan. C.IL
Casuyk. - K., 2003. - C. 23.
5. bepesin €. €. Craryc HanionanbHO1 ciy0u ocepeIHUIITBA 1 TPUMHUPEHHS B CHCTEMI

nepkaBHUX opraHiB Ykpainu [ Enextponnuii pecypc] / €. €. bepesin. — Pexxum noctyny: //

54


http://www.rada.gov.ua/

http://nads.gov.ua/control/uk/publish/article;jsessionid=CEE6473A79ACB07E44851506B
CDDFBA5?art_id=485571&cat_id=37402
6. Crpykrypa HCIIII [Enextponnuit pecypc]. — Pexum moctymy :  //

http://www.nspp.gov.ua/index.php?option=com content&view=category&id=12&Itemid=6

7. Okic O. Illlngaxu 10 BperyiIroBaHHS KOJEKTHBHUX TpyaoBux cmopiB / O. 5. Oxkic //

Bronerens Hamionanbnoi ciry:x6u nocepennunTsa i npumupenns. — 2013. - Ne 5-6. — C. 4-5.

T'onoexoea I A.,
cmyoenmxa 5 kypcy epyna FOI — 141c,
IIOMII CHY im. B. [lans.
Hayxoeuii kepignux: k.10.H., 0oy. Apcenmueea O.C.
H]O/10 BUSHAYEHHA IIOHATTA «MOJIOAb» Y CYHACHOMY
TPYJIOBOMY ITPABI YKPAIHI

Ha cywsacnomy erami po3BUTKY YKpaiHH pojib Ta HEOOXiAHICTH BCEOIYHOTO PO3BUTKY
TPYZOBOTO TIOTEHIIAly € OCOOJMBO B&KJIMBHM, OCKUJIBKM CTBOPEHHS CY4YacHOTO 1
CIPAaBEAJIMBOIO PUHKY Ipalll € rapaHTi€l0 JEMOKPAaTHYHOI Jep’KaBU Ta BAXIIMBUM pYIIIEM
pO3BUTKY 1ii eKkoHOMikM. CTBOpEHHS J1€BOI MIpPOrpaMH 3aXUCTY I1HTEPECIB MPALIOI0YUX
HEMOXJTMBE 0€3 BIIPOBA/KEHHS MTEBHOI CUCTEMH OpraHi3allii npami Ha BApOOHUYIOMY piBHI.

AKTYaJbHICTh TEMU OOYMOBJICHA THM, IIO MOJIOJb - TOJIOBHA PYIIiHA CHJIa CY9aCHOTO
cBiTy. BoHa mepeOyBae B 1IeHTpi MIKHAPOJHUX, COILIaNbHIX, EKOHOMIYHUX 1 MOTITHYHUX MOJIH.
3aBISKH BUCOKOMY IHTEJIEKTyaJIbHOMY IOTEHLIaldy, MOOUIBHOCTI Ta THYYKOCTI MOJIOAL JIFOIH
MalOTh MOXJIMBICTh BIUIMBATU HAa CYCHUIBHUN INPOTrpec, BU3HAYalOUu MalOyTHE CYCIIIbCTBA,
JIep’KaBU Ta CBITOBOrO CHiBTOBapucTBa. OIHUM 3 MEPCIEKTUBHUX HAMPSMKIB 3aTy4EHHS MOJIOI1
B CYCIUIbHI IIPOLIECH KPaiHU € 3a0e3MeueHHs MOJIO Il poOOUNMH MICLISIMHU.

[TpobnemaM MpaBOBOrO PEryNIOBaHHS MOJIOJI NMPHUCBSTUIM CBOi POOOTH Taki BYEHI, 5K
0.0.A6pamoBa, M.I'.Anekcanapos, [.A.Ammupos, b.K.bernues, H.b.bonorina, M.Jl.boiixo,
I''M.Bbopogscrka, B.C.Bacunsuenko, B.C.Benenukros, M.L.I'aBpuntok, JI.B.I'enun, B.L.I'ynses,
JLATiu6ypr, O.O.'omoBanoBa, B.B.XKepnakos, [JI.3BepeB, M.LInmmn, I'.A.Kammnina,
J.0.Kapnenko, B.JI.LKoctiok, P.I.LKongparseB, JI.B.KoTtoBa, A.P.Mamok, JI.I.JIazop,
FO.I1.OpnoBcekuid, IT.J.ITnmunenko, B.LIIpokonenko, O.LIIpoueschkuii, O.C.Peyc,
B.I".Porans, H.M.XytopsH, ['.I.Hanumesa, [.I.Illammuuaa, O.M.pomienko Tomio.
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Bu3HaueHHS MMOHATTS «MOJIO/IbY BaXIIMBE HE TIJIBKU JUIS BUPOOJICHHS €IMHOTO MiAXOY 10
BCTAHOBJICHHS BIKOBHX MEX MOJIOJII, & ¥ JJIs1 3'SICYyBaHHS IMUTAHHS PO CYTHICTh MOJIOII, 11 MicIie
Yy COIIabHIA CTPYKTYpi CYCHIJIBCTBA, COIIAJIBHUX IIOKAa3HUKIB, B SKHX B1JIOOpaKkaeThCs
crieniiika MpaBoOBOTO CTATyCy MOJIOJII.

IcHye nekinbka MigXOMAIB /10 BU3HAYEHHS IMOHSATTSA «MOJOAb». HaifmpocTimmMm 3 HUX €
BUKOPUCTAHHS BIKOBUX O3HAK K HAWTOJIOBHIIIOTO MapaMeTrpa, M0 XapaKTepU3ye MOJOIb K
MEBHY COIIAJIbHO-AeMorpadiuny Tpyiy, pO3IJISAal0Yd MOJOIb, SK IepexiaHy ¢aszy BiI
COIiAIbHOT pOJTi IUTHHHM JIO COLIAIBHOI poJii Jopocioro [1, ¢.477] [HKonm Mo0ab pO3TIsSAatOTh
K COLaJi30BaHy IPyIy, TOJIOBHOIO XapaKTEPUCTUKOIO SIKO € mpotiec corianizanii [2, ¢.264].

[ToHATTS «MOIIOABY» MJOCHIKYETbCS OaraTbMa HAayKaMd, TaKHMHU, SIK COIIOJIOTIS,
€KOHOMIYHa Teopis, (isocodis 1, 3BHUANHO, IOpUIMYHA HayKa. BciMa BUIIEBKa3aHUMH HayKaMu
«MOJIOJIb» B COIIaIbHOMY acCHEeKTI BU3HAYAETHCA SIK: 0COOIMBa BiKOBa rpymna abo sk coliaibHO-
nemorpadidHa rpymna; sK colialbHa Tpyma; sk cycniutbHa rpyma [3, c.73]. Tak, PansHcekwmii
SHIMKIIOTICANYHUI CIIOBHUK BH3HAYa€ MOJIOAb SK «COLIalbHO-IEeMOrpadiyny rpymy, MI0
BUJUISIETbCS Ha OCHOBI CYKYIHOCTI BIKOBHX XapaKTePUCTHK, OCOOIMBOCTEH COIIaIbHOTO
MOJIOKEHHSA Ta OOYMOBJIEHMX THUM Ta IHIIUM COLIaJbHO-TICUXOJIOTIYHUX BJIACTUBOCTEM» [4,
c.478].

B.UynpoB Tta H.UepHum BU3HAYAIOTH MOJIOJb, SK CYCHUIbHO audepeHIiiioBany
colianpHO-IeMorpadiuHy CIUIBHOTY, KM mpuTamanHi cneuudivni (i3ionoriyHi, ICUXOJIOT14HI,
Mi3HaBallbHI, KYJbTYpHO-OCBITHI Ta 1HIII BJIACTUBOCTI, L0 XapaKTepU3YIOTh ii OiocoiiaibHe
JO3pIBaHHS K 3JIHCHEHHS CaMOBUPAKEHHS ii BHYTPILIHIX CYTHICHUX CHJ 1 COLIaJbHHUX
aKocTel. Momnonb, Ha TyMKY aBTOpPIB, TOMY 1 € CHenu(IYHOK CIIIBHOTOI, IO il CYTTEBI
XapaKTEePUCTUKHU 1 PUCH, HA BIAMIHY BiJ NPEACTaBHHUKIB CTApIIMX MOKOJIHb 1 BIKOBHX TpYII,
3HAXOMAATbCA y CTaHi (OPMYBaHHS 1 CTAHOBIIEHHS; CYTHICTIO MOJOJII Ta MPOSIBOM ii TOJOBHOI
COLIIAJIbHOI SIKOCTI € Mipa JOCSATHEHHS HEI COLIaIbHOI CYO'€KTHOCTI, CTYHIHb 3aCBOEHHS
CyCMUIBbHUX BIJHOCHUH Ta IHHOBAIIMHOI MIsTBHOCTI [5, ¢.98].

V 3axigHiil comionorii TepMiH «MOJIOJb» OYJI0 3apOBaKEHO B HAYKOBMH OOIr JMIIE B
cepenuHi 70-x pokiB XX cromitts. [5, ¢.100] Lle mocuTe mi3HE BIPOBAKEHHS TepMiHA
«MOJIOJIb» 3YMOBIIIOBAJIOCS] TUM, IO JTOIHAYCTPIaJbHUM MEpioJ PO3BUTKY 3aX1JHOI IMBLII3AIIT
3HaB MOJUI HACEJEeHHs JIMIIe Ha AiTed 1 gopocnux. [lepexin Ao iHaycTpiaibHOT a3y BUCYHYB
noTpedy BBEACHHS OKPEMOTO BIKOBOTO MPOMIXKKY «IOHICTB», TOB’S3aHOTO 3 HEOOXITHICTIO

BiJIMOBITHOT OCBITHBOI Ta JaxOBOI MiITOTOBKU POOITHHKIB.
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JuckyciiiHuM 1 JoTemep € THUTaHHSA BIKOBOi mepioam3anii Mojomi. 3rigHo 3
HaWTIOMIMPEHIIIO TOYKOIO 30pPY, BIKOBUMH MEKaMH MOJIOJAI BBaKaeTbcs mepion Bix 16 mo 30
POKIB. AJle B COIIIOJIOTIYHIN JitepaTypi € W iHmI migxond. Jleski COIIoNOrd A0 MOJOII
BITHOCATH 0¢i0 BikoM 11-25 pokiB, iHmii - 15-28, 16-24 poku Tomo. OcTaHHIM 4aCOM HUKXHBOIO
MEKEI0 MOJIOJII’KHOTO BiKy BBaKaeThCs 14, a BepXHBOIO - 35 pokiB. B oCHOBY 11i€l TOUKH 30py
(14-35 pokiB) - MOKJIQJCHO TE3Y MPO «IIPOJIOBKEHHS IOHOCTI», 30UIBIICHHS Yacy BXOKCHHS Y
TPYAOBE KUTTA [2, €.260].

Sk BimoMo, MOJI0Ib - 1€ crienudiyHa coriaabHO-aeMorpadiyda rpyna HaceJaeHHs KpaiHu.
Tak, A.B.MenpHUYEHKO, MOJIEMi3ylOUd 3 IHIIMMH aBTopamu 3a3HadaB, mo [ .IL.IllebanoBa
BKa3yBaJia, IO MOJIOJb € IIEBHOIO TPYIOI CYCHUIbCTBA, SIKa BIAPI3HAETHCS BIJ 1HIIMX
POOITHHMKIB Ta CIYXOOBIIIB, K BIKOM, TaK 1 OCOOJIMBOCTSMH CBOTO IIOJIOKEHHS B cdepi
TPYIOBHX BiJIHOCHH, OOYMOBIJIEHUX MOYaTKOM TPYIOBOI MISIBHOCTI, a TAKOX 3B’SI3KOM Iparli 3
HaB4YaHHIM. 3a Toukoro 30py O.0.KoBanmeHko, Moiomp SK coliaabHO-AeMorpadivyna rpymna
XapaKTePU3YEThCS HE JIMIIE BIKOBUMHU O3HAKAMH, ajie i crenn(ikor COMiaTbHOTO CTAHOBICHHS
i pO3BUTKY, OCOOJIMBUM MICIIEM y CTPYKTYpi cycninberBa. L cnenudika i e ocobnue micie
JO3BOJIAIOTH HAM CTBEPIKYBAaTHU, IO MOJIOAb SIK CyO’€KT MpaBOBUX BIJHOCHMH B3arami, 1
TPY/ZIOBUX MPABOBIAHOCHH 30KpEeMa, HaJlIeHa JIEP)KABOIO OCOOJMBUM IPABOBHUM CTaTycoM [2,
c.267].

[IpaBoBYy OCHOBY MOJOADKHOI [Ep>KaBHOI TMONITUKM YKpaiHM B Traily3l mpari
30CepeKEHO B 0a30BUX 3akoHOJaBuuxX akrax: Komseniii ta Pexomenmamii MOII [6], K3nll
Vkpainu [7], «Jlexnapariist mpo 3arajibHi 3acajay JepKaBHOT MOJIOJIKHOT MOJITHUKKA B YKpaiHi»
[8], 3akonu Ykpainu «IIpo oxopony mpari» [9], «IIpo ormmary mparti» [10], «[Ipo 3aiHSATICT
HaceneHHs» [11], «IIpo cripusHHS COIliaIbHOMY CTAHOBJICHHIO Ta PO3BUTKY MOJIOMAI B YKpaiHi»
[12], «IIpo oxopony autuHCcTBa[13], «IIpo comianbHy poOOTY 3 AiThbMHU Ta MOJOAIO» [14].

3akoHoM Ykpainu «lIpo crpusiHHS coliaIbHOMY CTAQHOBJIEHHIO Ta PO3BUTKY MOJOJI B
VYkpaini» nepeadayeHi JieralbHe BU3HAYEHHS KJIFOUOBUX MOHATH 100 IPAaBOBOIO PETYIIOBAHHS
npaui Monoxi. Tak, 3a3HaYeHUM 3aKOHOM MependaueHo, M0: «MOJOAb, MOJIOAI TPOMAISTHU -
e TpOMaJsiHU YKpaiHu BikoM Bix 14 1o 35 pokiB; «HEMOBHOMITHI» - TPOMAJSHU BikoM 110 18
POKIB; «Iiepiie podode Micie» - Miclie poOOTH MOJOIUX TPOMAJISH MICIs 3aKiHYCHHS Oy/Ib-
SIKOTO HaBYAJLHOTO 3aKJIaay abo MPUIMHCHHS HABYaHHS B HbOMY, 3aBEpIICHHS MpodeciiHol
MiJTOTOBKH 1 MEPEMiArOTOBKH, a TaKOXK TICHIs 3BITbHEHHS 31 CTPOKOBOI BIHCHKOBOI CIIY:KOU

abo anpTepHaTHBHOI (HEBIHCHKOBOT) cyxowm [12].
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@axiBli NPUAUIIOTH 0COOIMBY yBary BUBYEHHIO OJHI€l 3 HaWCEpHO3HIMIUX COIiaIbHUX
npoOJieM, TMOB'S3aHUX 13 CTAHOBJIEHHSM DPHHKY TMpalli, - 3arpo3ud Oe3poOITTA i1 MOJIOANX
(daxiBIiB, 110 3aKIHYWIM BUIIMK HaBYaIbHHUH 3akian (B mopanbmomy — «BH3») [15, ¢.207].
[Tynakt 4 cr.7 3akony «lIpo cnpusHHS COIIaJbHOMY CTAHOBJICHHIO Ta PO3BUTKY MOJOII B
VYxpaini» Bix 05.02.1993 poxy Ne 2998-XII hopmymtoe Take >k BUSHAYCHHSI HOHSATTSI MOJIOJIUX
CHeIialicTiB, K 1 yactuHa apyra cr.197 K3nll Ykpainu. /o «Monoaux creniamicTiB» HalekKaTh
BUITYCKHUKH JCP)KaBHUX BHUIMUX HaBUAJIbHUX 3aKjIadiB 1 MpoQeciHHO-TEXHIYHUX YUUJIUII,
notpeda B AKMX BU3HAUEHA JIEP’)KaBHUM 3aMOBJICHHSIM.

AHaJOTIYHIUM YHHOM BU3HAYAETHCS TOHSATTS MOJOAUX creniaiicTiB i B m.4 TlomoxkeHHs
Ipo CHOPHUSIHHS B TPAlEBIAIITYBaHHI BUITYCKHUKIB JIEP)KAaBHUX BUIIMX HABYAIBHUX 1
npodeciiHuX HaBYAJbHO-BUXOBHUX 3aKIaAiB YKpaiHu. Y 1.6 1boro I1ooKeHHS! YTOUHIOEThCS,
[I0 BUITYCKHUK BUIIOTO HABYAILHOTO 3aKJaiy, MpaleBIAlITOBAHUN Ha MiACTaBi MOCBIAYEHHS
PO HAmpaBJICHHS HAa POOOTY, BBAXKAETHCS MOJIOJIUM CHEHIiaJiCTOM HPOTSATOM TPHOX POKIB 3
MOMEHTY YKJIQJaHHSI HUM TPYZOBOTO JIOTOBOPY 3 3aMOBHHKOM (Yac HaBUaHHS B iHTEPHATYpi B
el CTpPOK HE BXOAUTh). BuMyCKHUK mNpodeciifHOro HaBYAIbHO-BUXOBHOTO 3aKIJIafy,
MpaleBIalITOBAaHUN Ha MiACTaBl IMOCBIAYEHHS MPO HAIpPaBJICHHA Ha POOOTY, BBAXKAETHCS
MOJIOJIIM CIIEI[iaJIiCTOM HPOTSTOM JBOX POKIB 3 JHSA YKJIAJCHHS HUM TPYIOBOTO JIOTOBOPY 3
3aMOBHHKOM.

3a3HaueHHs Ha CTPOK JBa POKHU HE BIIOBHI Y3TOJKYETHCS 3 MpaBUIAMH YaCTUHU APYTOl
¢1.197 K3nll Ykpainu 1 1.4 c1.7 3akony Ykpainu «lIpo cnpusiHHS collianbHOMY CTaHOBJICHHIO
Ta PO3BUTKY MOJIOAI B YKpaiHi», aje /03BOJs€ 3pOOMTH BHUCHOBOK IIPO T€, IO BUITYCKHUKU
npodeciiHuX HaBUaJIbHO-BUXOBHMX 3aKJIa/IB MpaBa SK MOJIOAl CIELIaTiCTU MalTh MPOTATOM
TPHOX POKIB, a OOOB'SI3KH, MepeadadeHi 3aKOHOJABCTBOM JJIsi MOJIOAMX CIEIIaTiCTiB, HECYTh
MPOTATOM JBOX POKIB.

Y 1.2 «llopsaaky mpaneBiamTyBaHHs BHUITYCKHHKIB BHIIUX HAaBYAIBHHUX 3aKIAJIB,
MiJTOTOBKA SKUX 3IMCHIOBAJIACS 32 JCpKaBHUM 3aMOBJIICHHIM» Bif 22.08.1996 poky Ne 992,
JAEThCSI 3HAYHO BY)KYE BU3HAYEHHS MOJIOJUX CIEUIaiCTiB: « BUyCKHUKY BHIMUX HAaBUATbHHUX
3aKJIafliB, SKUM IPUCBOEHA KBawidikawis ¢(axiBus 3 BHILOI OCBITOIO PI3HUX OCBITHBO-
KBai(piKaIIfHUX pIBHIB 1 $KI MpaleBJalITOBaHl Ha IIJCTaBl HampaBleHHS Ha poOoTy,
BBXAIOTHCS MOJIOJIMMH CIEIiaiCTaMU MPOTATOM TPHOX POKIB 3 MOMEHTY YKJIAJICHHS HHUMHU
TPYJAOBOTO JIOTOBOPY 13 3aMOBHHMKOM». He MOXHa BBaXkaTH, IIO II€ BU3HAYEHHS CYIMEPEUUTh

BU3HAYEHHIO MOJIOJIMX CIHELIaNicTiB, L0 JaeTbcd B 3akoHi Ykpaini «[Ipo chpusHHs
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CTaHOBJICHHIO Ta COILIIaJIbHOMY PO3BUTKY MOJ0A». Lle BU3HaUCHHS Mae Juie ByXuy cdepy nii,
3aCTOCOBYETHCS TaM ke, Jie Ai€ HazBanuit [lopsaok.

Takum umHOM, yactmHa npyra cT.197 K3nll Ykpainu mommproeTbcsi Ha BUIYCKHUKIB
Jep)KaBHUX BHUIIUX HABYAIBLHUX 1 MPOQeciiHUX HaBYAIbHO-BHXOBHHMX 3aKJIaJliB, OJJHAK HE Ha
BCiX, a JIMIIE Ha THX, SIKi OyJIM 3aMOBJICHI MIANPUEMCTBAMH, YCTAHOBAMH, OpraHi3allisiMH, 1 sIKi
HamnpaBlieHl Ha pOOOTY BIMOBIIHO JI0 BCTAHOBIIEHOTO MOPSJIKY.

Ha namy aymKy, BUXOASYM 3 BWIINE BHUKIAJIECHOTO, MOXHAa BHU3HAYMTH TaKi Kareropii
MOJIOZII 3a 3aKOHOJIABCTBOM YKpaiHM: MOJIOAI TPOMAJSHH, MAaJIOJIITHI, HETIOBHOJIITHI,
BUITYCKHUKMA BHIIUX HABUAIBHHUX 3aKJIAJiB, MOJIOJI CIEHiaTicTH. bkl TOro, Ha HaI MOTJISA/,
JOLIIBHO BCi 3a3HAY€HI KaTeropii, 3 PO3KPUTTSIM iX MPaBOBOIO CTATYCy, OKPEMOIO YaCTHHOIO
BrOUUTH 710 cT.187 K3nll Vkpainu, rmasu XIII «IIpans mMonomi», a MOJIOAIIO0, B KOHTEKCTI ii
IpaB 1I0JI0 TPYIOBUX IMPABOBIAHOCUH, 3 orsAny Ha monoxkeHHs Pesomtonii MOIT 1998 poky

«[Ipo 3alfHATICTH MOJIOI», BBAXKATH MpaIe3JaTHUX 0Ci0 BiK SIKUX HE TIEPEBHIYE 28 POKIB.
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[IOMII CHY im. B. Jana.

Hayxosuii kepisnux: k.10.H., 0oy. leuyk FO.IO.

3AXO/IH IIPABOBOI'O IOIITIITEHHA NPONE/ITYPH IIPUTATHEHHA POBITHUKA /10
JAHCHUITITHAPHOI' O CTATHEHHA 34 CUCTEMATHYHE IIOPYIIIEHHA O50B’A3KIB

OcHoBOI0O OyIb-KOi Jep)kaBU € coliajdbHa CTaOUIbHICTh. BpaxyBaHHS 1HTepeciB
poOiTHUKIB Ta poOOTONaBIIB € 11 (yHZAMEHTOM, IS I[OTO HEOOX1JHO, 100 TMpaBOBE
peryiioBaHHS  BIANOBiJala OCHOBHUM KOHCTUTYIIHMM TNpUHIOUIAM Ta CTBOpIOBajia
COPUATIMBUN KJIIMaT MpU B3aEMOAIl cy0’e€KTiB TpyJoBOro mnpama. [y IIbOro, OKpiM IHILIOTO,
Tpeba BCTAHOBUTH ONTHMAaJbHY MpOLEAYpY 3BUIbHEHHS poOiTHMKa. HasBHa mnpouexnypa
3BUIbHEHHS MpaliBHUKA 32 CUCTEMaTHUYHE MOPYLIEHHS TPYAOBUX OOOB’S3KIB € HEJOCKOHAJIOLO,
10 3aBJIA€ MIKOJY SIK MPaIliIBHUKAM 1 pOOOTOIaBIISIM.

3akpimienHs 'y cT. cr. 40, 41 K3nll BuuepnmHoro mnepemniky mijcTaB, 3a SKUMH
JIO3BOJISIETHCS 3BUIBHEHHS MPAlliBHUKIB 3@ 1HIIATUBU pOOOTOMABIIS, € BaXKJIMBOIO IOPUANYHOIO
TapaHTIEIO MpaBa Ha MPaIlko, 0 MOoJIATae B 0OMEXXEHH1 MpaBa poOOTOAABI HA TaKe 3BITLHEHHS

[1]. IlpaBunbHo 3ayBaxye I'.I. CraBmeBa miomo TOro, mo BUYEPITHUA XapakTep TMeperiKy
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3a3HaYCHMX MIJACTaB 3a0e3leuye MiATPUMKY BHCOKOTO PIiBHS IOPUAWYHMX Ta-paHTI mpaBa Ha
paiio 3a yMoB (pOpMyBaHHs pUHKY Tpani [2, c. 28].

Crarts 4 Konsenrii MOIT 158 «[Ipo nmpunuHEHHS TPYAOBHX BIAHOCHH 3 1HII[IaTHBH
poboromaBis»y (1982 p.) MICTUTH BUMOTY, BIAMOBIZHO JO $KOi TPYAOBI BiJHOCH-HU HE
MIPUITHHSIOTHCS 32 YMOBH, SKIIO HEMA€ 3aKOHHUX TI/ICTAB JIJIsl TAKOTO MPUITUHEHHSI, TIOB’ SI3aHUX
31 3/1i0-HOCTSMH Ta TIOBEIIHKOI TIpalliBHMKAa a00 BUKIUKAHUX BHPOOHWUYOI TOTPEOOIO
nignpuemctBa [3]. ITlopymieHHs mpamiBHUKOM TPYIOBOi JUCHUIUTIHM, HEBUKOHAHHS abo
HEHAJIE)KHE BUKOHAHHA TMIOKJIAJEHUX Ha HBOTO TPYAOBUX OOOB’SI3KIB € MiJACTaBOIO JUIs
3aCTOCYBAHHS JI0 HBOTO 3aXO0JiB AUCHMILUIIHApHOTO cTsrHeHHs (cT. 147 K3mll, n. 24 TumnoBux
NPaBUJI BHYTPIIIHBOTO TPYJOBOTO PO3MOPSIIKY ISl POOITHHKIB 1 CITY>KOOBIIB MiANPHEMCTB, YCTaHOB,
opranizamiii) [1;4]. Bigmosigao o yactunu nepmoi crarti 147 K3nll, 3a mopyiieHHsT Tpya0Boi
TUCLUIUTIHK /10 TpaliBHUKa MoO)Ke OyTH 3aCTOCOBAaHO TUIBKM OJMH 3 TaKUX BHIIB 3aXOJiB
CTATHEHHS: JoraHa i 3BiIbHEeHHsI[1].

3BUIBHEHHSI 3 POOOTH 3aCTOCOBYETBHCS SIK AMCHUIUIIHAPHA CaHKIis. ToMmy BOHO
HiANOPSIIKOBY€EThCS MPABHJIaM 3aCTOCYBAHHS JTUCLMIUTIHAPHUX CAHKIIIHN, SIKI PEryJIIOI0ThCS TJIaBOIO
X K3nll Ykpainu «Tpynosa qucnuruiina». BBaxaemo 1o, B crarti 147 K3nll BapTo nocnaruce
Ha mi myHktH ctarti 40 K3nll Ykpainm, sk e 3po6ieHo B TpynoBUX Kojekcax IHIIMX JIeprKas,
Hanpukian Pociiicekoi @enepartii (ct. 192), Pecnyoniku bimopyces (ct. 198) Ta iHmmx, mo0 He
BUHUKAJIO HEMOPO3yMiHb 3 MPHUBOJY MPAaBOBOI MPUPOIU 3BUIBHEHHS 3a MOPYIICHHS TUCLUILTIH
nparli i opsAKY HOro 3aCTOCYBaHHS!.

3BUIbHEHHS MpalliBHUKA 32 CUCTEMAaTU4HE MOPYLIEHHS TPYJIOBUX OOOB’SI3KIB € PI3HOBUJOM
JTUCITUTUTIHAPHOTO CTSATHEHHS, OTXKE, Y BHUMAJAKy HOTO 3acCTOCYBaHHS MArOTh OYTH JOTpUMaHi
MpaBuiIa 1 MOPSAAOK HAKJIAJACHHS TUCHUILUTIHAPHUX CTSATHEHb, mependaueHi crartsamu 147-1-149
K3nll: mpu oOpaHHI BHAy CTSATHEHHS (30KpeMa 3BUIBHEHHS) Mae OyTH BpaxOBaHO: CTYIIHb
TSOKKOCTI BYMHEHOTO IPOCTYIIKY, 3aMOMiSHY HHUM INKOAY, OOCTaBHHH, 3a SIKHX BYHHEHO
IPOCTYIIOK, TMonepeaHs poOoTa MpalliBHUKA; /IO MpaliBHUKA 32 KOXKHE IMOPYIIEHHS TpPYJIOBOi
JIMCHUILUTIHK MOXKe OyTH 3aCTOCOBaHO JIMINE OJHE JUCIMIUTIHApHE CTsarHeHH:A[1]. ToOTo He mMoXHa
OJTHOYACHO OTOJIOCUTH TIOPYIIHUKY TPYAOBOI AMCUMILTIHU JOTaHy 1 3BUIBHUTH HOTO 3 poOOTH;
pIIIEHHST TIPO 3BUILHEHHS TMpAIliBHUKA MOXXHA TPUUHATH HE T3HINIE OJHOTO MICSI Bia JHS
BUSBJICHHS (a HE BUMHEHHS) IPOCTYIIKY, 0€3 ypaxyBaHHsI 4yacy 3BUIbHEHHS

Tak, 3rimHo 31 crarrero 147-1 K3nll, gucummiuiHapHi CTATHEHHS 3aCTOCOBYIOTHCS
OpraHoOM, SIKOMY HaJlaHO MPaBO MPHUUHSATTS HA poOOTY (0OpaHHS, 3aTBEPKCHHS 1 IPU3HAUCHHS

Ha mocany) npamiBauka. [Ipu npomy O.A. lypun Bu3Hauae, mo Tpebda nependaynTH B IPOSKTI
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TpynoBoro kojekcy oco0y, abo opras, KU 3I1MCHIOE MPUAHATTS Ha poOOTY, KOJIU BiJACYTHI
10CaI0Bi 0COOM BiAIMOBIIHI 3a 1€, HAMPHUKIIAJ 3HAXOIATHCS Y Biapspkenni [5]. Ha Hamry nymky,
BaXKO HAWTH MiACTaBU JUIsl HEOOXITHOCTI 3aKPIIUICHHS OO IMOJIOKEHHS Ha 3aKOHOJABYOMY
piBHI, TaK SIK 1l€ MUTAHHS MOKHA BPETYJIIOBAaTH JIOKAIbHUMHU aKTaMM IMiANPHUEMCTBA,YCTaHOBH,
opraxi3arti.

BigmoBigHo mo cr. 149 K3mll mo 3acTocyBaHHS TUCHUILUIIHAPDHOTO CTATHEHHS 3
HOPYIIHKKA TPYAOBOI IMCIMIUIIHM aJMiHICTpallisi IMOBUHHA BHMAaraTH ITHCHMOBE MOSICHCHHsS [1,
ct1.149]. Tlosicuennsi, sk 3azHayae C.A. KamyxHui, MOXe pO3IJsigaTucs, SIK BUPaKEHHS IIpaBa
NOPYIIHUKA, B OKPEMHX BHIAJIKaX 3aXHCTHUTU CBOK TPYAOBY 4YeCTb 1 TiJHICTh, y BHIJISL
BCTAHOBJICHOI 3aKOHOM (OpPMH, Ji€ BIiH MOXE BIJCTOIOBAaTH CBOE IPAaBO Ha CIIPaBeINBE
MOKapaHHs, SKIIO I HOro 3aCTOCYBaHHS € IMIJCTaBU Ta 3BUIBHEHHS BiJl BIAMOBIIAIBHOCTI MPH iX
BiacyTHocTi [6, c. 49]. A.O. lllypun miarpumye nany nosuiiro. Ha Horo nymKy, mosicHeHHs
npecTaBisie cOO0I0 CYTTEBY TapaHTIIO MPOTH OE€3MiJCTaBHOIO HAKIJIAJACHHS CTATHEHHS. Pasom 3
TUM B TOSICHEHHSIX IIPaBOMOPYIIHUKA OO €KTHBHO BiJOOpaKeHA BaXIIMBA pPHUCA FOPUANIHOL
BIIMOBIIAJTLHOCT1 — HA/IATH BIATIOBIIL 3a CBOI JIii TIepe] BUPIIIICHHSM IMTMTaHHS PO MOKapaHHs. B HuX B
Tii 4M 1HIIIA Mipi MICTUTBCS OI[IHKA MOPYIIHUKA CBOET MOBEIIHKY, 1HOAI — LiHHA 1H(OpMaIIis mpo
NPUYMHU T4 YMOBU BUMHEHHS [IPABONOPYLICHH[5].

B nmcrurmniHapHid TpakTHINl HE 3aBXKIM HAIAOTh HAJICKHOTO 3HAYCHHS TOSCHEHHSIM
MOPYIIHUKA TPYAOBOI AUCHUILTIHA. BogHOUAC, HA MPAKTHUII MOCTIHHO BUHUKAIOTh BCUISKI TUTAHHS,
AKi BITHOCATH N0 TakuxX moscHeHb. [IpoTe iX mpaBoBa mpHponaa, 3HAYEHHS B IMpoleci
3aCTOCYBAHHS TUCIUIUIIHAPHOI B1AMOBIAATIHOCTI Maiiyke HE BUBYEHI B TE€Opli TPYIOBOrO MpaBa.
Ile nmeBHa mporajimHa, 10 MPU3BOJUTH B MOPYILEHH] 3aKOHHOCTI HOCISIMU JUCIUIUIIHAPHOI BiIaJu
IpU MPUAHATTI PIllIEHHS MPO 3aCTOCYBAaHHS AUCHMIUTIHAPHUX CTATHEHb. AJle, Ha HaIly AYMKY,
OUTBII CHOPUATIAMBUM Oylno O BCTAHOBUTHM CTPOKHM TMIOJAHHS TMOSICHEHHS, TaK SK 1HaKIIe
JUCLIUIUIIHApHE TPOBA/DKEHHS 3aTATYEThCS 1 poOOTOAaBellb BTpadae BaKedl BIIUBY Ha
poOITHUKA, SIKUI OPYIIY€E TUCUUILTIHY 1 11€ HETaTUBHO BIUIMBA€E HA MPOIIEC BUPOOHULITBA, TOMY
BBAXXA€MO 3a IMOTPiIOHE BCTAHOBUTH CTPOK B 5 poOOYMX JHIB ISl TOJAHHSA TOSCHEHHS
POOITHUKOM.

Crizn 3BepHYTH yBary, 1o npu 3actocyBanHi nyHKTY 3 crarti 40 K3nll He BpaxoBytoThes
3aX0/M TPOMAJICHKOTO BIUTMBY, HAMPUKIIAl, OOTOBOPEHHS MOBEIIHKHU MpaIliBHUKA HA 3aCiTaHHSIX
OpoQCHiIKOBOrO KOMITETY UM 1HIIOTO TPOMAACHKOrOo (OpPMYBaHHsS, CTBOPEHOTO Ha
nianpueMctBi (ym. 3 ct.40 K3nll iinerscst mpo TrpoMaiachki CTSATHEHHS, a HE 3aX0Au

rpoMajcbkoro BIMBY).Ha Hamy nymMKy 1€ TiIKpECIioe BiJICYTHICTh [1€BOCTI 3aXOiB
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rPOMAJICBKOTO BIUIMBY, TOMY IPOIOHYEMO HE BKIIOUYATH iX B MPOEKT TpyaoBOro KOIEKCY
VYkpainu.

B nHoBomy TpymoBoMmy KOIEKCl CiiJi 3BEpHYTHM yBary Ha NHUTaHHS CTPYKTypH3aIii
MOPSAIKY HAKJIQJCHHA AUCUUIUIIHAPHOTO CTATHEHHS Ta HOro MpOLECYalbHOrO 3a0e3le4YeHHS.
[lpoBajpkeHHsT y copaBax MpO JAUCHUIUIIHAPHI TPOCTYNKH JI0 CHOTOJHINIHI 3aJUIIAETHCS
HEIOCTaTHHO OCMHUCIICHUM TEOPETHYHO, Ta i HA MPAKTHIIl 3yCTPIYaeThCsl 6araTo MoMmIoK. Takum
YUHOM, CYKYIIHAa HAasBHICTh YKa3aHHMX YMOB JO03BOJISiE pOOOTOMABIIIO MPABOMIPHO 3BUIBHUTH
npaniBuuka Ha migcraBi m. 3 cr. 40 K3mll y pasi goTpumaHHS mnependadeHoro MOpSIKY
3BUTbHCHHS (OTPHUMAaHHS 3rofu Mpo(CIiIKOBOTO OpraHy;, ypaxyBaHHS TOro (akrty, o
3BUILHEHHS 32 I[I€10 I1ICTABOIO € TUCIMILIIHAPHUM CTSATHEHHSM TOIo) [7].

BBaxkxaemMo Takox 3a MOTpiOHE, KEPYHOUUCh MPHUHIMIIOM CIPaBEIMBOCTI, BCTAHOBHTH,
10 B BUMNAJKYy NOPYILIECHHS MOPSAKY 3BUIbHEHHS MpalliBHUKA BiH HE Oy/ie MOHOBJIEH Ha POOOTI,
SKIIIO B Cy/i Oyae JoBeneHO caM (PaKT CHCTEMATHYHOTO MOPYIICHHS TPYAOBOI TUCITUILTIHU OYB
0e3 MOBaXHMX IIJCTaB, ajleé B TaKOMY BHIAJKy poOOTOAaBEllb NOBUHEH OyjA€ CIUIaTUTH
pPOOITHUKY JIOAATKOBY KOMIIGHCAIII0 3a TMOPYIICHHS TMpOIENypyu 3BUIBHEHHS, L0 Oyne
CTUMYJIIOBaTH pOOOTOAABI ii JOTpUMYBATHCS, aj€ B TOM JK€ Yac HE IOHOBIIOBATH
CUCTEeMAaTUYHOTO MOPYIIHUKA HA POOOTI.

TakuM 4YHHOM, 3amPOINOHOBAHI 3aX0AW OYAyTh CHPHUSATH IOJIMIICHHIO IPOLEIYyPH
OPUTSATHEHHS POOITHUKA [0 JUCIHUIUIIHAPHOTO CTSITHEHHS 32 CHUCTEMaTUYHE TMOPYLICHHS
000B’s13KIB 0€3 MOBaXHUX IMIJCTaB, ajieé HE € BUYEPIIHUMU 1 MOTPEOYIOTh MOJANIBIIOI HAYKOBOT
po3po0KH.
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Pouesa M.O.,
CesepodoneybKkuti iHcmumym

1IAT "BH3 «MeoicpezionanvHa akademis ynpasiiHHa NepcoHaniom

JEAKI ITINTAHHA 3/JIHCHEHHA 1 3AFE3IIEYEHHA ITIPABA HA ITPAITIO
B IIEPIO/] IITPOBE/IEHHA ATO

JlroquHa, 11 )KUTTS 1 370POB’sI, YECTh 1 TIHICTh, HEAOTOPKAHICTH 1 O€3IeKa BU3HAIOTHCS B
VYkpaini HaWBHIIOK COMiadbHOK MiHHICTIO. [lpaBa 1 cBOOOAM mMIOAMHM Ta iX TapaHTii
BU3HAYAIOTh 3MICT 1 COPSIMOBAHICTh AISNIBHOCTI AepkaBu. ToMy 3axuCT mpaB Ta cBOOOJ JTHOAUHU
€ TOJIOBHUM 000B’s13K0M JiepxkaBu. Cama mocTaHOBKa MpoOJIEeMH MpaB JIOAMHHU, 30KpeMa IpaBa
Ha TIPAIfio, Ma€ CEHC y TOMY, 10 00O0B'SI30K JAEpKaBHU IOJISATAE HE JIMIIE y BU3HAHHI IIOTO TpaBa
IUIIXOM 3aKpiIlUIeHHs B 3aKOHOJABYOMY MOPSAKY, a H, TOJOBHHUM YWHOM, y 3aCTOCYBaHHI
NEBHUX 3aX0/11B 1010 HOro HaJeKHOro 3a0e3MeUeHHs.

HoBi comiaJibHO-€eKOHOMIYHI YMOBHM - pPI3HOMaHITTS (OpM BJIACHOCTI, PHHKOBI
BIJIHOCHMHH, BIIPOBA/KCHHS HOBUX METOJIB TOCIOJApIOBaHHs, CBOOOJA TiAIMPHUEMHHUIIBKOI
JUSUIBHOCTI, (QOPMYBAHHS PHUHKY Ipalll HEMUHY4Y€ BHOCATH ICTOTHI 3MIHM B 3MICT Kareropii
«IIpaBo Ha Mparro». 3abopoHa NPUMYCOBOI Mpalli, peajbHe BTUIEHHS NMPUHLUIY CBOOOAM Mpari
0o0OyMOBWJIM TOSIBY paHille HEBIAOMHUX MpoOieM, sfKi MOTpeOylTh BHBUEHHS 1 HAayKOBOI'O
oOrpynTyBaHHs. Hopmu mpaBa, Kl peryirol0Th CyCIiJIbHI BITHOCHHH, OB S3aH1 3 peai3alli€ro
IpaBa Ha TMpailo, IIe€ JOCUTh HEJOCKOHANl 1 MICTIATh y coOl HU3Ky mnpotupid. Ilutanus
HaJIG)KHOTO 3a0e3NedyeHHs NpaBa Ha Mpamio Ha0yBae 0COONMBOI aKTyaldbHOCTI Y Mepiof

npoBeeHHs ATO, KoiaM 4YacTHMHA MpPAIiBHUKIB BHUMYyIIeHa Oylla MEpPEeMICTHUTHUCA 3a CBOIMH
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nianpueMcTBamMu, abo B3araii 3anumuiucs 0e3 pobOoru. [IpakTHuHe 3acCTOCYBaHHS YHWHHOTO
3aKOHOJIaBCTBA, SIKE CTOCYETHCS peaiizallii mpaBa Ha Mpalio, CBITYUTH PO HEOOXIAHICTh HOTO
rIUOOKOT0 TEOPETUYHOTO JOCTIIPKEHHS Ta BIOCKOHAJICHHS.

JlesikuM mUTaHHSAM 3a0e3MeueHHs peajizalii mpaBa Ha Mpalio NPUIUBUIN YBary y cBOiX
npamsix BuaatHi npaBauku: M. I'. AnekcammpoB, H. b. Bonorina, JI. 1O. Byrpos, II. A.
Bbymenko, JI. §. I'a30ypr, B. B. Xepnakos, O. [I. 3aiikin, . B. 3y0, I'. C. I'onuaposa, M. L.
Iammn, P. 1. Kongparees, JI. 1. Jlazop, B. B. Jlazop, P. 3. JliBmmups, M. B. JlymnikoBa, A. P.
Marrok, B. 1. Hikituacekuii, A. 0. [Tamepctauk, O. 1. [Iponescbkuii, C. M. Ilpwmunko, IT. J1.
[Munmunenko, O. 1. Ilpomnercwkuii, B. I'. Poranp, B. M. Cxobenxin, O. B. Cmuphnosn, A. L
CraBueBa, b. C. Cruuuncekuii, B. M. Tonkynosa, K. I1. Ypxuncekuii, P. 1. [1labanos, I'. L.
Yanumera, H. M. XyropsH, O. M. fApomenko Ta iH. Jlo mpo0iaemM IopuanyHuX rapanTii y chepi
mpaii Ta po3poOKH MPaBOBOTO MEXaHI3My peallizallii mpaBa Ha Mpalo 3BEpPTANIUCS 1 3apyOikHI
asropu: X. Encen, JI. Minop, P. ITanner, I'. Pendopn, dx. Pirrc, P. Ponec, A. CinpBecTpak Ta
iH.

AJle mUTaHHS 3aXHUCTY MPaB Ta CBOOO] MPALliBHUKIB, K1 € BHYTPIIIHBO MEpEeMIIICHUMH 0co0aMu
HIXTO 3 TIPaBHUKIB HE PO3IJISI/IAB.

MeTo0 JOCTIDKCHHSI €. BHUSBJICHHS CIIOCOOIB Ta MEXaHi3MiB 3aXHCTY TPYJOBHX IIpaB
yCiX MpaIiBHUKIB, a TAKOX MPALIBHUKIB, SIKi € BHYTPIIIHBO NEPEMIIIEHUMH 0CO0aMH, B Mepiox
npoBeneHHs ATO. 3aBnaHHAM JOCTIKEHHS € aHaji3 IPUMHATUX HOPMATUBHO-TIPABOBHUX aKTiB
B AaCMeKTI 3aXHUCTy TPYAOBHUX TMpaB MpaliBHUKIB, po3poOKka 1 (opMynroBaHHS HAYKOBO
OOTpYHTOBAHOI MPOIIO3HUIIIT MO0 MiABUIIECHHS €(EKTUBHOCTI MPABOBOTO MEXaHI3My peatizallii
npaBa Ha Mparko.

IIpenmeroM  fgocjigikeHHs ~ BHCTYNAlOTh  MPAaBOBUH  MEXaHI3M  peamizalii
KOHCTUTYIIIHHOTO TIpaBa Ha TMpairo, 30kpema B mepioa mnpoeaeHHs ATO, mpaktuka Horo
3aCTOCYBaHHS, TIOTJISIM 1 JYMKH HAYKOBIIIB 00 O3HAYCHUX TTHTAHb.

[IpaBo Ha mpatito - oHE 3 PyHAAMEHTAIBHUX IPAB JIIOJWHU, BCTAHOBJIEHE MIKHAPOJIHO-
MpPaBOBUMM aKTaMH 1 BH3HaHE yciMa JAepkaBamMu cBiTy. lle mpaBo HalexXuTh A0 TPyHH
COL1aTbHO-€KOHOMIYHHMX TIPaB 1 B 3arajiLHOMY CEHC1 Bi1oOpaskae noTpedy JIIOJMHA CTBOPIOBATH 1
37100yBaTH JKEpesa iICHyBaHHs JIJIsi cebe 1 CBO€T ciM'i, peali3oByBaTH CBI TBOpUYUN MOTEHITIA,
BHUpa)XaTu CBOIO OCOOUCTICTb.

[IpaBo Ha mpalll0o € TOJIOBHUM Yy CHCTEMI TPYIOBUX IpaB, 3aKPIMJIEHUX 3a UJICHAMU
CYCIITBCTBA, TAKUM >K€ MPUPOJHUM, BIIACTUBUM JIIOJIMHI, SK 1 MPaBO Ha XUTTA. Big Toro,

HACKUJIbKA peallbHE 1€ MPaBO, 3aJEKUTh PEANbHICTh IHIIMX MpaB COLIaJbHO-EKOHOMIYHOIO

65



xapakTtepy. A/DKe, came B Ipalli MOEJHYIOThCS €KOHOMIUHUI Ta COIabHUM (akTopH, came B
Hil KOHIIEHTPYETHCS OUIBIIICTD 3aBJaHb, IO CTOSATH NIEpe cycninbeTBOM [ 1, ¢.45].

[IpaBo Ha mpar MpoOroyionieHo 3arajdbHOIO0 JeKiapanicro mpaB Joauau (1948p.),
MixnaponauMm IlakToM mpo eKOHOMIYHI, coIliaibHI Ta KyabTypHi mnpaBa (1966 p.),
parudikoBanuM BepxoBHoro Pamoro YPCP. Ha eBpomeiicbkoMy piBHI NpaBO Ha Mparfro
BCTaHOBJICHO €BpOIEHChKOI0 comianbHo Xaprieto (1961 p.), mignmucaHoro YkpaiHoro mnpu
Bcryni no Pagu €Bponu, Ta KonBeHmisimu 1 Pekomenparisimu Mi>kHapoIHOT opraHi3artii mparti
(MOIT). Okpemi MOJOKEHHS IIOAO0 TPYAOBUX IMPaB 3aKPiIICHO B €BPOIEHChKIA KOHBEHIIIT Mpo
3aXUCT MpaB JIOAWHHA Ta OCHOBHUX ¢B000 (1950 p.), patudikoBaniii YkpaiHoro.

3aKpilUIeHHs IpaBa Ha MPAIi0 y 3TaJaHuX MIKHAPOJHUX aKTaX Mae IOpUIUYHE 3HAYCHHS
JUTSL HalIoi Iep>KaBu.

OcHoBHU 3aKOH JepxkaBu - KoHcTMTywis YKpaiHM mporosiocusia, 0 KOXEH Mae
MPaBO Ha MPAIio, IO BKIIIOYAE MOXIIUBICTH 3apO0IsATH cO01 Ha JKUTTS TPAIEIO, SIKY BiH BUTLHO
obupae abo Ha Ky BUIBHO TIOTOJIKYETHCS.

JlepaBa CTBOPIOE YMOBH JUIsl TOBHOTO 3iIMCHEHHS TpOMaJsHaMU IpaBa Ha MpPAIo,
rapaHTye piBHI MOXIJIMBOCTI y BuUOOpi mpodecii Ta poay TPyIoBOi AiSUIBHOCTI, peani3oBye
nporpamu npodeciitHo-TeXHIYHOTO HABYAHHS, MIJTOTOBKH 1 MEPETiIrOTOBKH KaAPiB BiIIOBITHO
JI0 CYCIIUTBHUX TOTPEO.

BukopucTtanss npuMycoBoi mpaili 3a00poHseTscsi. He BBaxaeThcsi MPUMYCOBOIO MpaIiero
BilicbkoBa a00 anbTepHaTHBHa (HEBiiCbKOBA) cCiyx0a, a Takox podoTa uyu ciayxda, sKa
BUKOHYETHCS 0COOO0 32 BUPOKOM UM 1HIIUM PIIIEHHSM CyAy ab0 BIAMOBITHO J0 3aKOHIB MPO
BOEHHMH 1 TPO HA/I3BUYAWHUN CTaH.

KoxeH Mae npaBo Ha HaJieXXH1, Oe3MeyHi 1 370pOBi YMOBH Tpalli, Ha 3apo0iTHY IUIaTy, He
HUKYY BiJl BU3HAYEHOT 3aKOHOM.

Bukopucranns mparii >KIHOK 1 HEMOBHOJITHIX Ha HEOE3MEUHUX JIsi IXHBOTO 3/I0POB'S
pob6oTax 3a00pOHSIETHCS.

I'pomansiHaM rapaHTy€eThCS 3aXUCT BiJl HE3aKOHHOTO 3BIJIbHEHHSI.

[IpaBo Ha cBOo€uacHe ofiepKaHHS BUHATOPOIH 32 MPAIT0 3aXHUIIAETHCS 3aKOHOM.

Konexc 3axoHiB npo npamo YkpaiHu 3aKpilitoe OCHOBHI TPYIOBI IIpaBa MpalliBHUKIB,
30KpeMa IpaBo Ha mpamt. HeoOXimTHO HAroJOCHTH Ha PiBHICTH TPYAOBHX NMPaB TPOMAISH
Ykpainu.

Sk Gaummo, pO3yMiHHS 3MICTy IpaBa Ha Mpaio AOCHTh mnpocte. HeoOximHo nuie

3a0€3MeYNTH JIFOJUH1 MOXJIMBICTh BUIBHO PO3MOPSAIKATUCS CBOEIO 3JJaTHICTIO JI0 Mpalli, 00upatu
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co0i mpairro abo BIILHO HA TaKy MPaLi0 NOrOKyBaTHCA, OOMpaTH MPOoQecito, pia 3aHATS.

Ane, sK 3acBiguye MpakThKa, y cdepi 3a0e3medeHHs] 1[bOTO MpaBa BUHUKAIOTH YU HE
HaWTOJIOBHIII TPYIHOII, @ TPoOIeMH y il chepi BUSBUINCI BATOMUMH 1 3arajlbHUMU VIS BCIX
nepkaB cBiTy. Cama mocTaHoBKa mpo0OJieMu MpaB JIIOJMHU, 30KpeMa IpaBa Ha MpaIio, Mae CEHC
y TOMY, 1110 00OB'SI30K JIEpKaBH MOJIATAE HE JIUIIE Y BU3HAHHI LIOTO MpaBa NUIAXOM 3aKPIIICHHS
B 3aKOHO/IaBYOMY TOPSZIKY, @ i, TOJIOBHUM YMHOM, y 3aCTOCYBaHHI MIEBHUX 3aXOJiB LI0J0 HOTro
HAJIEKHOTO 3a0€31eUeHHSI.

Ha choroaniniHii AeHb CKIIajgacs TOCUTh CKJIaJHAa KapTHHA B TPYAOBiH chepl. 3’ IBUIOCS
Oarato mpoOnem, siki moB’s3aHi 3 mpoBeneHHsSM ATO. IlimcymMKoM IIbOrO cTae 4YHCICHHI
NOPYIICHHS NIPaB MpPALiBHUKIB Ta YTUCK iX 3aKOHHUX 1HTepeciB. HUHINIHSA cuTyallis mopoauia
Oararo mpoOsem, siki HeoOXigHO BupinryBaTH. ChOTOJIHI MPUHHATO PSII 3aKOHIB, SKi TMOBUHHI
JOTIOMOTTH BUPIIIUTH BaXIMBI MUTAaHHS Ta MPOOJeMH, SKi CKJIATUCS B MEPioJ] MPOBEICHHS
ATO. Ognum 3 Hux € 3akoH Ykpainm «IIpo 3a0e3mevyeHHs1 mpaB i cB00OJ BHYTPIlIHBO
nepeMimieHux ocié». BiH BcraHOBIIOE TapaHTii MOTpUMaHHS NpaB, CBOOOJ Ta 3aKOHHHUX
1HTEpEeCiB BHYTPILIHBO MEPEMIIIEHUX 0OCi0.

BHyTpilHBO MepeMilleHo0 0co00k0 € TPOMAISHUH YKpaiHU, KU MOCTIHHO MPOKUBAE
B YKpaiHi, IKOTO 3MYCHJIH a00 KU CAMOCTIHHO MIOKWHYB CBOE MICII€ TPOKUBAHHS y PE3YJIbTaTI
a00 3 METOI0 YHUKHEHHsI HETaTHBHHUX HACIHIAKIB 30pOHHOr0 KOH(QUIIKTY, THMYacOBOi OKymaii,
MOBCIOJHHX MPOSBIB HACUJILCTBA, MACOBUX MOPYIIEHb MPAB JIFOJWHU Ta HAI3BUYAWHUX CUTYyaIliil
MPUPOJIHOTO YM TEXHOTEHHOTO XapaKTepy.

I'apanTisiMu 10TpUMaHHA MpaB 1 ¢cBOOOJ BHYTPILIHBO MEPEMILIEHUX OCIO € BXKUBAHHS

VkpaiHowo BCIX MOXJIMBUX 3axoAiB, nepeadaueHnX KOHCTUTYIIEIO Ta 3aKkOHaMU YKpaiHW,

MDKHapOAHMMHU JIOTOBOPAaMH, 3roja Ha OOOB’A3KOBICTh SIKMX HaJaHa BepxoBHow Panoro
VYkpaiHu, 100 3ano0iraHHs BHHUKHEHHIO MEpeAyMOB BHUMYIIEHOTO BHYTPIIIHHOTO
nepeMilieHHst oci0, 3aXUCTy Ta JOTPUMaHHS IpaB 1 CBOOOJ BHYTPIIIHBO MEPEMIIIEHUX 0ciO,
MOBEPHEHHS TakuX oci0 /10 iX MOKMHYTOro MICIs MPOXKMBaHHS B YKpaiHi Ta iX peiHTerparii.
I'poMansiHuH YKpaiHM Mae MpaBo Ha 3aXUCT BijJ MIPUMYCOBOTO BHYTPILIHBOTIO MEPEMIIIEHHS 200
IPHUMYCOBOTI'O IOBEPHEHHS Ha MMOKUHYTE MICIe TPOKUBAHHS.

@axT BHYTPILIHBOTO NEPEMILIEHHS MIATBEP/KYEThCA JOBIAKOK MPO B3ATTA HAa OONIK
BHYTPILIHBO MEPEMIIIEHOT 0COOH.

[TincraBamMu Ju1s B3STTA Ha OOJIK BHYTPIIIHBO MEPEMIIIEHOI OCOOM € HasBHICTh
peecTpariii Miclisl MPOXHMBAHHSA Ha TEPUTOpIi, € BUHMKIM OOCTaBUHM, 3a3HaueHi B crTaTTi 1

OT0 3aKOHY, HA MOMEHT 1X BUHUKHEHHS.
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Jiss oTpuMaHHA JOBIAKM BHYTPIIIHBO TepeMilieHa oco0a Mae 3BEPHYTHCS J0
CTPYKTYPHOTO TIIPO3AUTY MICIEBOI JepKaBHOI ajMiHICTpallli 3 MUTaHb COLIAIBHOTO 3aXHCTY
HaCeJIeHHs 3a MiclieM (PaKTUYHOTO MPOKMBAHHA 13 3asBOIO PO OTPUMAHHS AOBIJIKH IIPO B3SATTS
Ha 00JIIK BHYTPIITHBO TEPEMIIIEHOT 0COOH.

3asBa MiIUCYETHCS 3asBHUKOM a00 HOro 3aKOHHMM IPEICTABHUKOM, SIKUH J1a€ 3rogy Ha
00poOKy, BUKOPHCTaHHSI, 30epiraHHsl HOTo MEePCOHATBHUX JaHUX Ta MEPCOHATBHHUX JaHUX OCi0,
3aKOHHUM IPEJICTABHUKOM SIKUX BIH €.

JIoBizKa mpo B3ATTS Ha OOJIIK BHYTPINIHBO MEPEMIIIEHOT 0COOU BUIAETHCS CTPYKTYPHUM
MiPO3/IIIOM MICIIEBOI Jep)KaBHOI aaMiHICTpallii 3 MUTaHb COIMIAJLHOTO 3aXUCTy HACEIICHHS B
JIeHb TIOJJaHHS 3asBH, MIANUCYETHCS Ta 3aCBIMUYETHCS YIOBHOBA)KEHOIO MOCAJTOBOIO 0CO00I0
IIOTO CTPYKTYPHOTO MiApo3airy 0e3 cruiatk Oyab-sSKHX IUIaTeXiB Ta 300piB, BKIIOYAIOYH SK
nepury BHUAady Takoi JOBIIKM, Tak 1 B pa3i MOBTOpHOI ii BHAayl y BHIAJIKYy BTpaTH,
MOIIKO/KEHHS 200 3 METOIO MPOJOBXKEHHS ii ii.

TepMiH aii Takoi JOBIIKM CTAHOBUTH IIICTh MICSIIIB 3 MOMEHTY ii BHIa4i, ajie HOro MoXKe
OyTHU IPOJOBKEHO HA HACTYITHI IIICTh MICSAILIIB.

JloBinka mpo B3ATTA Ha OOJIK BHYTPIIIHBO MEPEMIIIEHOi OcoOM 3acBiquye Micie
MPOXXUBAHHS BHYTPIIIHBO MEPEMIlIeHOi OcoOM Ha TepioJ HAsSBHOCTI TMiACTaB, 3a3HAYCHUX
y crarti 1 mporo 3akoHy. Y BHNAAKY 3MIiHM (DaKTHYHOTO MiCUS TPOKUBAHHS BHYTPIIIHBO
nepeminieHa oco0a TOBLAOMIISIE MPO 1€ Yy HaWOMMKYMIA TEpPUTOPIaNbHUN  MiAPO3ALT
LEHTPaJIbHOTO0 OpraHy BHUKOHABYOiI BJIAIH, L0 peanidye AepkaBHY MONITUKY Yy chepi mirparmii
(immirpamii Ta emirpauii), mpotsirom 10 nHiB. Peectpamis abo mnepepeectpaiiss Micis
MPOXKUBAHHS BHYTPIIIHBO MEPEMIIIEHOI 0COOM 3IIHCHIOETHCS TEPUTOPIAIbBHUMU MiIPO3AlIaMU
LEHTPAJILHOTO OpraHy BMKOHABYOi BJIAJH, IO peani3ye NepXkaBHY IMOJITHUKY y cdepi mirparii
(immirparii Ta emirpariii), € 0e3KOIITOBHOI0 Ta He Mepeadayvac CIUIATH CYMHU JEp>KaBHOTO
MUTA, IHITUX TUIATEXiB Ta 300PiB.

He menm BaxxnuBuM € 3a0e3nedeHHs1 peaJizauii NpaB 3apeecTPOBAHMX BHYTPIlLIHbO
nepeMimeHux oci0 Ha 3aHHATICTb, NeHCiliHe 3a0e3nme4YeHHs, 3arajbHO000B’sI3KOBE
JAepaaBHe coLiajJibHe CTPAXyBaHHS, CONIAJIbHI MOCJIYTH, OCBITY.

[lepepeectpariss 6e3po0ITHUX, SIKUX Y TOJANbIIOMY OyJI0 3apEECTPOBAHO K BHYTPIIIHBO
nepeMireHi 0coOu, 3IHMCHIOEThCS IEP)KAaBHOIO CIIYKO0I0 3alHATOCTI 32 MICIIEM TepeOyBaHHS
(aKTHUHOTO MPOXKUBAHHS 0COOM Y MOPAIKY, BusHaueHoMy Kabinetom MiHicTpiB YkpaiHu.

3apeecTpoBaHa (B3siTa Ha 00.1iK) BHYTPIlIHBO NepeMilieHa 0co0a, 1Ka 3BUIbHIJIACS

3 po0oTH (MPUMUHMUIIA 1HIIMHA BU 3aiHATOCTI), 3@ BIACYTHOCTI JOKYMEHTIB, 1110 MiATBEPKYIOThH
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¢daxkT 3BUIbHEHHS (MPUOMHEHHS 3aHHATOCTI), MEPiOAM TPYAOBOI MiSIIBHOCTI Ta CTPaxOBOTO
CTaXy, PeECTPYEThCs SIK 0e3poliTHA Ta OTPUMYE JOTMIOMOTY 1O 06€3pOo0ITTIO, COIiaIbHI Ta 1HIII
MOCIYTH 3a 3araJlbHOO0OB’SI3KOBUM JIEP)KaBHUM COLIIaJbHUM CTPAaxXyBaHHSIM Ha BHUIAJI0K
0e3p00ITTS BIAMOBIIHO 10 YHHHOTO 3aKOHO/IABCTBA.

3apeecTtpoBana (B3fiTa Ha 00J/1iK) BHYTPIIUHBO mepeMilleHa ocola, sika He
3BlIbHMJIacs 3 Po0oTHM (HE TpPUNIUHWIA IHIIMKA BHJ 3alHATOCTI), Y pa3l HEMOXKIUBOCTI
MIPOJIOBXKEHHS POOOTH (IHIIOTO BUIY 3aMHATOCTI) 3a IMOMEPEAHIM MICIEeM IPOKUBAHHS, IS
HaOyTTA cTaTycy 0€3po0ITHOrO Ta OTPUMAaHHS JIOMOMOTH TI0 O€3pO0ITTIO Ta COIIATBHUX MOCTYT
3a 3arajJbHOO0O0B’SI3KOBHM JICP)KaBHUM COLIAaJbHUM CTpaxXyBaHHSM Ha BHUMIAIOK 0e€3po0iTTs
MOYKE MPUIIMHUTH TPYAOBI BiIHOCHHH, HAJABIIN HOTAPiaJbHO MMOCBiIUEHY MUCHMOBY 3asBY PO
MPUIMHEHHS MPaliBHUKOM TPYAOBUX BIJIHOCHH 3 MIATBEPKEHHSIM TOTO, HIO IS 3asBa TaKUM
TPOMAISTHUHOM HaJiciaHa poOOTOAABII0 PEKOMEHIOBAHUM JIMCTOM (3 OMUCOM BKJIQJEHOI 0
HBOT'O TaKOi 3asBH).

3apeecTpoBana (B3siTa Ha 00J1iK) BHYTPIilIHHO MepeMilleHa 0coda, sika He Mae€
AOKYMEHTIB, HEOOXiZHMX /Ui HAJaHHA CcTarycy 0e3po0iTHOro, OTPUMYE CTATYC
0e3po0iTHOr0 0e3 BHMOI, LIO 3ACTOCOBYKTBHCH 3a 3BMYAWHOI mpoueaypu. /o orpuMaHHA
JOKYMEHTIB Ta BiZIOMOCTEH MpO Mepioad TPYIOBOI AiSUIBHOCTI, 3apoOiTHY muaTy (Ioxin),
CTpaxoBUil CTaX gomoMora 1o 0e3po0iTTIO UM 0co0aM NPU3HAYAETHCS Y MiHIMAIbHOMY
pPO3Mipi, BCTAHOBJIIEHOMY 3aKOHOJABCTBOM Y KpaiHU Ha BUITAJIOK 0€3pOOITTS.

BHyTpimiHb0 mnepemimieHi 0co0M KOPHCTYHOTBCS THMHM K NpaBaMu i cBoOogamMm
BignoBinHo 10 Koncruryuii, 3aKoHiB Ta MiKHaApOAHMX JAOroBOpPiB YKpaiHu, sIK i iHmmmi
rpoMaasind  YKpaiHH, W0 TMOCTiliHO NpPOKUBAKOTHL B YKpaiHi. 3al0opoHserbes ix
AUCKPUMIiHALISI NMPH 31iCHEHHI HUMH OyIb-SIKHMX NPaB i cB00OJ Ha miacTaBi, 110 BOHH €
BHYTPIlIHBO NepPeMillleHUMH 0c00amMH.

Opnak Oarato nuTaHb TpeOa Hajxanl BupimyBaTH. HeoOxiqHO 3a0e3meunTy 3aXucT rnpas
HOBIM KarTeropii NpaliBHUKIB, @ caM€ BHYTPIIIHHO MEpPEMIIIEHHX OcCi0 Ta 3aKOHOJABYO IIi
MUTaHHS BpPEryJIIOBaTU. BUHUKAIOTH 1 1HII KOJi3ii, 30KpemMa, 3aKOHOM Tepe0auyeHo CTBOPEHHS
«EIMHOTO IeP:KaBHOTO PEECTPY BHYTPILIHBO MEPEMINIEHUX 0ciO», a opraH, KU BiANOBia€ 3a
el peectp, He Bu3HaueHOo. Ha wHam mormsan, HEOOXiMHO 1 Jaml yAOCKOHAIOBAaTH HaIlle
3aKOHOJABCTBO B3arali, Ta TPYAOBE SIK MOro 4YacTHHY Ta HETallHO BTLIIOBATU MOTO Yy JKUTTH.
Jlronu, sixi 3anumarotbes B 30HI npoBereHHs ATO B Jlyrancekiil Ta JloHenpkii oOmactsix
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IIPABOBI IIPOBJIEMH IIPALIEBJIALIITYBAHHA MOJIOJHUX FOPUCTIB:
CTAH I IEPCIIEKTHUBH

AKTyalbHICTh 00paHOl TeMH OOYMOBIIOETHCS TUM, [0 HA TEHEPIlIHINA Yac y MOJOJI yce
yacrinie nmocrae nutaHHs: «Ha sky cnemianpHICTh Kparie MiTH, mio0 michs 3aKkiHdeHHs Oyna
rapaHTis TOro, IO s OyAy IpaIfoBaTH 3a CBO€I0 mnpodeciero?». A Bce yomy? Tomy 110 Moo
JIOAM JIOCUTh YacTO 3a3HaIOTh TPYJHOLIIB IpH peanmi3auii mpaBa Ha mpaio. PoOoromaBusm
NOTPiOHI MOCBIAYEHI KaJpu, TOMY MOJOJiIN NoauH1 0e3 JOCBiy poOOTH IpalleBJIAlITyBaTUCS
HUHI HETIPOCTO.

Cratts 43 Koncrutynii YKpaiHu MpOroJonIye mpaBo KOYKHOTO Ha IMPAII0 1 BCTAHOBIIIOE
yMOBH Jyis1 Hioro peanizaii [1]. ¥V Hamiii kpaini mpoOiiema mpareBIamTyBaHHs MOJIO/II € OJIHIEH0
3 HaOuIbm akTyanbHUX. Ll mpoOneMa chOrojHi MoJsirae He CTUIBKM Y BIJICYTHOCTI CaMHUX
poOOYMX MICIb, CKUIBKM SIK y HE3/1aTHOCTI pPOOOTOJABIIB, JAEpKaBU Ta CaMHUX MOJIOJUX
CHEIIaNICTIB 3HAlTH MK c00010 crijbHY MOBY. PoboToaB1l He 6epyTh Ha poOOTY MOYATKIBIIIB,
MOTHUBYIOUM CBO€ pIlIeHHS OpakyBaHHSIM y HHUX JocBiny. Taki HeBuUpilleHl mnpodieMu
IpaleBIalTyBaHHs. MOJIOJI NMPHU3BOJAATH JI0 BUCOKOIO 3pOCTaHHS 0e3po0iTTs, a Iie, B CBOIO
4yepry, IPU3BOJUTD J0 3HIDKEHHS PIBHS KUTTSL.

3rimHo 3 m.7 cr. 1 3akony VYkpainu «[Ipo 3alHATICTH HaceleHHS», 3aMHATICTL - HE
3a00pOHEHAa 3aKOHOJABCTBOM [ISUTbHICTH OCI0, TMOB'sI3aHa 13 3aJIOBOJICHHSM iX OCOOMCTHUX Ta
CYCIIITBHUX MOTPeO 3 METOI OJepKaHHSA JOXOay (3apoOiTHOI MiaTH) y TPOIIOBii abo iHMIii
dopmi, a TaKoX AISUTBHICTD WICHIB OJHI€T CiM'T, sIKi 31MCHIOIOTH TOCTIOAAPCHKY MisSIBHICTD a00
MpaIiolTh Y CYO0'€KTIB TOCIMOJApPIOBAaHHS, 3aCHOBAHMX Ha iX BIJIACHOCTI, y TOMY YHCII

6e3omutatHo [2].
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B 3akoni Ykpaiau «[Ipo cnpusiHHS COIiaJIbBHOMY CTQHOBJICHHIO Ta PO3BUTKY MOJIOAI B
Vkpai"i» 3akpimieHo, Mo <«Iep)kaBa 3abesredye mpaine3faTHiii MOJIOAI HaJaHHS TEPIIOro
po6oYoro MicCIsg Ha CTPOK HE MEHIITUN JBOX POKIB MMiCIs 3aKIHYCHHS a00 MPUITMHEHHS HaBUYaHHS
y 3araJlbHOOCBITHIX, TPOQECIHHO-TEXHIYHUX 1 BUIUX HABYAJIBHHUX 3aKianax...»[3], amne mis miel
CTaTTi TONIMPIOETHCS TUIBKKM Ha 0OCI0, MiJrOTOBKA SKUX 3IHCHIOETHCS 32 JACpKABHUM
3aMOBJICHHSIM. TakoX 3aKOHOJABCTBOM HE TependaueHa BiANOBITATBHICTH 32 MOXKIIUBICTD
BIJICYTHOCTI pOOOYMX MICI[b Ha MIJIPHEMCTBI, Ha SKE HAMPABISETHCS MOJOJIWN CIEHIaJICT.
OT:xe, KoM MOJIOJUI CHeHiaicT X04€e BIAIITyBAaTUCS HAa poOOTYy Ha NEBHE MIANPUEMCTBO, & TaM
fioMy naioTh OOIPYHTOBaHY BiIMOBY y MpHUHOMI Ha POOOTY Y 3B’SI3KYy 3 BIJCYTHICTIO poOOUnX
MICI[b, TO BiH HE MOXE 3alICPEYHTH 1€ PIllICHHSI.

be3poliTTs MNpU3BOAUTH 1O HETaTUBHUX COIliaIbHUX Ta EKOHOMIUYHHUX HACIHIiJKIB.
ComianbHi HacHigku 0e3po0ITTs BUKIMKAIOTh HAIPYKEHHSI B CYCIIbCTBI, OCKUIBKHU HE3AMHATI €
HecTadUIbHOO KaTeropieto HaceneHHs. [Ipodeciitna nuckBamidikalis MOIOAl y CTaHi TPUBAIOTO
0e3po0iTTS 3MeHIIye iX KOHKYPEHTOCIPOMOXHICTh, IO € TPUYMHOI YCKIAJAHEHb TIpU
MOJajbIIOMy TpaleBIAIlITyBaHHI, 3HIDKEHHS SKOCTI poO04Yoi CHIIM Ta MPOAYKTUBHOCTI
CYCIITIBHOTO BHPOOHHUIITBA. SIK HACHiOK, Yy 0e3poOITHOI MOJOJI 3HUKYETHCS MOTHBALIA IO
CYCILUILHO KOPHUCHOI mparii [4].

TpynsoMII 10710 MPaIeBIIAIITYBAHHS CIIOHYKAIOTh MOJIO/Tb 3aiiMaTucs
HEpErJIaMeHTOBAHOI, a TO W TIHBOBOK MdisUIbHICTIO. Taka MisUTBHICTH cepell MOJIOJ0TO
MOKOJIIHHS IPU3BOJIUTH JI0 TIEBHUX HEraTUBHUX HACIIIKIB, AKi MOYKHA MOJUINTHU 32 HAIPSIMaMU:

® CGKOHOMIYHI — 3HEI[iHEHHS po00dY0i CHIIM, BUBE3EHHS 3a KOPJOH HalllOHAIBHUX
pecypciB, 3MEHIIIEHHS HAAXO/KEHb 10 OFOIKETY TOIIIO;

® @paBOBI — TMIiABHUUICHHS pPIBHA KPUMIHOT€HHOCTI CYCIHUIbCTBA, 3POCTaHHS
3JI0YMHHOCTI TOIIO;

®  IICHXOJIOTi4HI — BTpaTa MOTHUBAIIi] 10 Mpalli, 3MiHa CTPYKTYpH LIHHICHUX Opl€HTAaIlil,
10 MPU3BOJUTH JI0 YIOBIIEHEHHS (POPMYBAHHS MPECTUKHOCTI JIETAIBHOT 3aiTHATOCTI;

e couialnbHI — TIOCWIEHHS HE3aXHMIIEHOCTI MOJIO/I HAa PUHKY IIpali, 3pOCTaHHSI
COLliaTbHOT HANpYXEHOCTi. B ymoBax, KONM MOJOJIb HaMara€rbCs 30CEPEIUTHCS Ha
MaTepialbHOMY CTaHOBHII, MOPAJbHO-€TUYHI MOTHMBH BIJICTYNalOTh Ha 3aJHiN miaH. PiBeHb
JIOXO/IIB ICTOTHO BIJIMBA€E HA CIIIBCTABJICHHS CAMOOLIIHKYA MOJIOI 3 11 MOXKJIMBOCTSIMH U peanisiMu

PUHKOBOTO CTaHOBHIIA [5, C. 7].
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Cepen YMHHHKIB, IO 3aBaKalOTh MOJIOM1 3aliMaTHCS MIAMPUEMHHUIITBOM, CIiJl Ha3BaTH
BIJICYTHICTh COIlIaJIbHUX TapaHTIW, BETUKHN PU3HUK, BIICYTHICTH MIATPUMKH 3 OOKY JEp>KaBH,
HE3aXHUIIEHICTh Bl KpUMIHAIBHUX CTPYKTYP, CBaBLLISA YHHOBHUKIB [6, ¢. 139].

Kab6inerom MinictpiB Ykpainu 15 kBitHa 2015 poky nmpuiiasto nmoctaHoBy Ne 216 «IIpo
BHECEHHs 3MiH 10 moctanoBu KaGinery MinictpiB Ykpainu Big 22 ceprmusa 1996 p. Ne 992y,
SKOI0 CKAacOBaHO HOPMY 1100 OOOB’S3KOBOCTI BIANPAIIOBAaHHS BHUITYCKHHUKAMH BHIIUX
HaBYaJIbHUX 3aKJIaiB Ta BIAIMIKOyBaHHS HUMHU BapTOCTI HaBYaHHS (KpiM 0OCi0, 110 HABYAOTHCS
3a CHEIaJbHOCTAMUA MEAUYHOro Tpodiiro). 3a3HayeHy NMOCTAaHOBY NPHHHATO Ha peajizailiio
OCHOBHHX TOJIOkEHb 3akoHy Ykpainu «lIpo Buimry ocBiTy». Ha Hamry 1ymMKy, MOXHA IMiIXOAUTH
70 LBOTO0 MHUTaHHSA 3 JBOX CTOpiH. C omgHOro OOKYy — JUIsl CTYAEHTIB, SIKIi HAaBYAIOTHCA 3a
JEp>KaBHUM 3aMOBJICHHSIM Ta XOUYYyTh IOB’A3aTH CBOE KHUTTS 31 CBOEIO Mpodeciero 6€3yMOBHO
HENOraHo, TOMY IO € TapaHTisl TOTO, IO MiCIs BUITYCKY B HBOTO OyZe CTOB1ICOTKOBO po0OoTa 3a
¢daxom. SIKmIO AMBHUTUCH 3 IHIIOTO OOKYy — MOJIOJIOMY CIIELIaNTiCTy MOXXE HE CHOoJ00aTHCh
po0oTa, Ha Ky MOTO HAIPaBHUJIU Ta BiH Ma€ 00OB’SI3KOBO BIAMPAIIOBATH TaM.

CTOCOBHO caMe MOJIOAMX IOPUCTIB, TO MOKHA CKa3aTH, IO HUHI IS CYCIIJIbCTBA
HeOe3NMeuyHolo € He cama mpobiemMa Oe3poOITTs, a HEJOCKOHANICTh MEXaHI3MIB HOro
perymoBanHss Ta mnpoduraktuku. OTke, IOpUAMYHA OCBITA B YKpaiHi Ta Cy4acHHWH CTaH
NpaleBIalTyBaHHS BHUITYyCKHHUKIB IOPHIUYHUX (DAaKyIbTETIB Ta IHIIMX KaTeTOpid MOJOIHMX
IOPUCTIB € HEPO3PUBHO TOB’I3aHUMH YNHHUKAMHU, SIKI BIUTMBAIOTH HA 1X 3alHATICThH Ta MOJAJbIIE
colliaibHEe CTaHOBIICHHS. BUIMYCKHUK IOPUIUYHOTO BY3Yy, SIKHUW LIOWHO 3aJHIIKB CTIHU CBOTO
BH3, nocrae mepen BUOOpOM — WTH MpaleBJIAITOBYBATUCSA 0 MPUBATHOTO CEKTOPY, abo
NOJIATHCS Ha JIEPKAaBHY CITykKOy.

OpHak, cBO€ Miclle Ha MPHUBATHOMY HIANPHEMCTBI ab0 IOpUAMYHIA (pipMi BUIYCKHUKH
PO3LIHIOIOTH SIK cMoci0 3apo0iTKy, TOOTO sIK poOoTa It HOPMAJIBHOTO iICHYBaHHS 0e3 O1HOCTI,
4oro, 3 BIJIOMUX NPUYHH, JE€p>KaBHA Cly:k0a rapaHTyBaTH MOJIOJIOMY NOKOJIHHIO IOPUCTIB ax
HISIK HE MO)Xe. be3yMoBHO, 1e € TpeTiil nuIIX — BIAKPUTU CBiM BIacHUM ropuauuHuil Oi3Hec,
OJIHAaK, 3p0O3yMLIO0, 110 Ha MOYATKy CBOE] IOPUANYHOT Kap’epH 3pOOUTH Lie JTy’Ke Ba)KKO. Takox
3aliMaTHCs CBOIM BJIACHUM Oi3HecOoM, Ta Iie i IOpUJIMYHUM, HE Taka i JIerka clpasa, TOMY II0
B1JIOMO, III0 JAJIEKO HE KOXHOMY JAIOThCsl 013HECOB1 3/11I0HOCTI. 3 1M TBEPHKCHHSIM MOJIOUM
IOPHCTaM Ba)XKO HE TIOTOJUTHCH. ToMy JdyXe Maluii BiZICOTOK BHITYCKHHKIB IOPHINYHUX BY3iB Y
CBOEMY MAaHOyTHbOMY IUIAaHYIOTh BIAKPUTH BIIACHMM IOpHIAWYHUN Oi3Hec. Takox, ciia
3a3HAYUTH TOM (hakT, IO MAAJEKO HE OCTAHHIO POJb Yy TpalEeBIAIITYBaHHI BHUITYCKHHKIB

IOPUAMYHUX BY31B BIIIrpa€ SKICTh OTPUMAaHOI OCBITH MOJIOIUMU FOPUCTAMH.
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OxpiM TOro, 3 OISy Ha HMHINIHI YMOBU CIOCTEpIraeThCsl SIBHUILE EPMAHEHTHOTO
(mocTiiftHOTO) 0€3pO0ITTS MOJIOAMX IOPHUCTIB, SKi, OTPUMABIIHM BHIY OCBITY, 3 OIVISIAY Ha iX
c1abKy TMiArOTOBJICHICTh Ta JE30PIEHTAII0 Yy Cy4YaCHOMY CTaHI MPAaBHUYOTO PHHKY IIparli,
BTPAualOTh HAJII0 HA KUTTEBI Ta OCOOUCTICHI MEPCHIEKTUBH, 110 BKpail HEraTUBHO BIUIMBAE HA iX
colianbHE CTAaHOBJICHHA. BopHowac B opraHax JaepkaBHOI BIagu Ta YIpaBliHHS, y cdepi
€KOHOMIKHM 0araro mocaj, siki moTpedyroTh MPaBOBOI MiArOTOBKH, 3aMIIlyIOThCS CHeLiaTicTaMu
0e3 IPUIUYHOI OCBITH, IO B CBOIO YEPry MOPOKYE HU3BKUI PIBEHB IMiITOTOBKA HOPMATUBHO-
MIPABOBUX aKTiB Ta CTaHy MPaBOBOI pOOOTH HA MIAIPUEMCTBAX.

BBaxkaemo, 1110 3 IIbOT'0 TUTAHHS MOKHA BUAUTUTH Taki MPOOJIEMH Ta MyTi IX BUPIICHHS:
1) 3aKOHOJABCTBO CHPSIMOBAHO IEPEBAXHO HAa 3aXWCT BiJ 0e3poOIiTTS, B TOW dac, 5K
OCHOBHHUH aKIIeHT BapTO 3pOOMTH Ha CHPUSHHI 3aiHATOCTI LUISXOM CTBOPEHHS BiJIMOBIIHUX
YMOB;

2) BIJICYTHICTb 3aTBEp/PKEHUX PEriOHAJIbHUX IPOrpaM IpaleBIAIITyBaHHS CTYJICHTIB Yy
BUILHMI BiJ HaBYaHHS 4ac;

3) 3aMpoBaIUTH 3aralibHOJCPKaBHUM peecTp ocil, ski 3akinumiu BH3 3a crnemianbHicTiO
«IIpaBo3HaBCcTBO» Ta 3100yiH KBami(iKallilo IOPUCTA, a TAKOX 3aTBEPAUTH MEpelik mocaja B
opraHax Jep:KaBHOI BJIaAH, SKi 00OB’S3KOBO TOBHHHI 3aMill[yBaTHCS OCO0aMH 3 IOPHINYHOIO
OCBITOIO;

4) po3pobuTH Ta 3a0€3MEeYUTH MPUUHITTS OKPEeMOro HOpMATHBHOrO akrta - Jlep:kaBHOT
IporpaMu PO3BUTKY IOPUIUYHUX KIIHIK, came ig Toro, mo0 BiH cropusiB mpodeciiiHomy
CTaHOBJIEHHIO Ta HAOYTTIO MPAKTUKU Ta IOCBIAY MOJIOJIUX FOPUCTIB.

[TinBoiAYM MIJCYMKH, MOKHa 3pOOMTH BHUCHOBOK. IlepeBa’kHO, BUXiJ Ha PUHOK IIparli
BiIOYBA€ThCSl caMe TICis 3aKiHYEHHS HaBYaHHA. Ta camMe Ha 1IbOMY €Tami >KUTTS y JIOJUHU
npo0JieM THUM Yd 1HIIMM HUIIXOM MOJIOAb JI0JIa€ cama, ajie € 1 MpoOJeMHU, SIKI MOXYTh OyTH
BUPIIICH] JIMIIE 33 YMOBM JEP’KaBHOTO CHPUSHHA. [CHYIOTh HasiBHI HEJOIIKH B Cy4YaCHOMY
MeXaHi3Mi JIep>KaBHOTO BIUIMBY Ha MPOIECH MpPAlIeBIAIITYBAHHS MOJOJUX CHEIIaliCTiB, SKI B
CBOIO 4epry MPHU3BOJAATH O BHCOKOTO PiBHA 0€3p0o0iTTS cepel MOJIOJOr0 HACEeNEHHS, ale
3aBISKH 3a3HAYCHUM CIOCO0aM ONMTHMI3aIlii MOXKHA JO3BOJUTH MaKCHUMAJIbHO 30JIM3UTH LU
CyCIUIBCTBA i OCOOMCTOCTI.
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HIOHATTA COLIAJIBHOI' O ITAPTHEPCTBA HA CYYACHOMY ETAIII

JlexnapyBaHHS JIELIEHTpANi3alii MPaBOBOTO PETYNIOBAaHHS CYCHUIBHUX BITHOCHH Ta
HEOOXIJIHICTh Y3TO/DKEHHSI IHTEpEeCiB PI3HUX CTOpPIH TPYAOBUX IPABOBIIHOCHH Y Cy4YacCHHMX
YMOBaX, 3YMOBIIOIOTh aKTyali3alilo HEOOXIAHOCTI JOCHIKEHHS MOHSATTS COLIAJIbHOTO
NapTHEPCTBA HAa CYYaCHOMY €TarTi.

OcTtaHHIM YacoM YMMajlO HAyKOBLIB NPUIULSUIA CBOIO yBary OKPEMHMM NUTaHHIM
couianbHOro maptHepcTBa, 30kpema, O.C. ApcentseBa, B.B. XKepnakos, B.B. Jlazop, T'.L
Yanumena, [.I. [Hlammmnaa, O.M. Spomenko Tomo. He3Baxaroun Ha 1€, TUTaHHS BU3HAYEHHS
MOHSTTS, CYTHOCTI Ta 3HA4€HHs COLIAJbHOTO MapTHEPCTBA 3aJMIIAIOTHCS JUCKYCIMHMMM I
NOTPeOYIOTh MOJAIBIINX JTOCIIKEHb.

Hapasi y BiTUM3HSHIA Hayli BIACYTHIH €IUMHHUIA MO I[IOJ0 BU3HAYCHHS TOHSTTS
COLIIaTIbHOTO MapTHEPCTBA.

Tak, A. CaoBeHKO MMEPEKOHYE, MO COIiaIbHE MAPTHEPCTBO, HA BIIMIHY BiJ] KOJIEKTHBHO-
JIOTOBIPHO1 (OJTHOKAHAILHO1) CHCTEMH, € CUCTEMOIO TIPEJICTABHUIITBA IHTEPECIB MEPCOHAITY, SIKa
BKJIIOYA€ J1BA KaHAIU: NMPOdCHiIKK Ta BUpoOHUYI paau. CyTh Takoi MOJENl MOJsArae B TOMY, 110

napTHEpChbKa B3a€EMOJIi CTOPIH HE 3aBEPLIYEThCS IMIANUCAHHAM JIOTOBOPY, a € IOCTIHHUM
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nporiecom [1]. Haromicts, A. Pubak cTBepaye, 110 KOJEKTUBHI NEPEroBOpHU, ITOTOBOPH M
YIOIu € HEBiJ €eMHUMH (popMaMu COIIaJIBHOTO MapTHEPCTBA MOPSJ 13 TaKUMU (OpMaMH, 5K
CIIJIbHI KOHCYIIBTAIli, y4acTh HAMMAHUX MPalliBHUKIB B YIIPaBIIHHI BUPOOHUIITBOM, Y PO3TOILII
pUOYTKY, CIIJIbHE YIPABIIHHS MPEICTaBHUKAMH CTOPIH (DOHIAMH COIIAIbHOTO CTPaXyBaHHS Ta
in. [2, c. 131].

B ocHOBY Bu3HaueHHS «colialbHOrO maptHepcTBa» y B. XKykoBa mokmnaneHo 3araibHUi
MIIX14, SKAW i UM TOHSTTSIM 3aIllPOIIOHYBAB PO3YMITH pe3yJIbTaT IIUBUII30BAHOT MISUTBHOCTI,
MEeBHOI COIliaJIbHOI TEXHOJIOTIi, IO CHOpsiMOBaHAa Ha 3700yTTS KOXXHOK 13 CTOpIH
B332€MO03aJIOBUIBHUX PILIEHb Y COLIaTbHO-TPYIOBHUX BiIHOCHHAX; IWHAMIUYHE MOHATTS, IO iICHYE
B MEXaX JIEMOKPATUYHOIO CYCIUIBCTBA 32 TMEBHUX COIIAJIBHO-TIONITUYHUX Ta E€KOHOMIYHHX
YMOB; PE3yJIbTaT KOIITKOI CHIiBIpalll 3aiHTEPECOBAHMX CTOPIH; CYCIIJIbHA CHUCTEMA, SKa Ji€ B
MeXax 1€0JOTIYHOr0, MOJITUYHOIO T4 €KOHOMIYHOTO MPOCTOPY; ifes, BUHAXiJ CYCIUIbCTBA,
camMe KOro comiaj-IeMOKpaTHYHOI YaCTHHH, SKa 3aMIiCThb MPOTHUCTOSHHSI W O0poThOM
HiANPHEMIIIB Ta HAHMAHUX MPAIiIBHUKIB MPOIIOHYE iXHE CHIBPOOITHUIITBO Ta COLIANBHY 3JIaroAy;
CTaOUTI3yIOUMil BEKTOp JOKJIaJaHHS 3yCUJIb CTOPIH COLIAJbHO-TPYJOBUX BIJHOCHH 13
peryItoBaHHs COLIaIbHOI MOMITUKY Ta 3a0e3MeueHHs CTallol IKOCT1 TPYAOBOTO XHUTTA [2, ¢. 175-
176].

Bapto 3ayBakuTH, 10 CXMJIBHICTH JO PO3IIISAY COLIATBHOTO IMAPTHEPCTBA SIK MEBHOTO
17I€0JIOTIYHOTO KOHCTPYKTY HaMOLIbIN MpUTAMaHHA BUEHUM JEpiaB, SIKI paHillle BXOAWUIHU O
ckiany CPCP.

Hampuxnan, pocidicekuii yuenuit A. [lynyc TiymauuTh coliajgbHE HapTHEPCTBO SIK
17IC0JIOTII0 ITUBUII30BAHOTO CYCHIJIBCTBA PUHKOBOI €KOHOMIKH, SIKa BHUCTYIIA€ SIK ajlbTEepPHATHBA
BCSAKOI JUKTaTypu (Kiacy 4YM OCOOMCTOCTI) 1 CHpsSMOBaHAa Ha JIOCSTHEHHsS COLIabHOI
CTabiIBHOCTI ¥ 371ar0/Iu B CYCHiNbCTBI [3].

VYV po3ymiHHI 6110pychKoTO YueHoro A. PycakoBudya corfiaibHe MapTHEPCTBO MPEACTABIISIE
co0010 MOJIITUYHY 1JI€0JIOTII0 Ta MPAKTUKY HUBLILHO-MUPHOIO, HEKOH(POHTALIHHOTO COCO0yY
perynoBaHHs COIiaTbHUX BITHOCHH MiX IpylaMu i KiacaMu CyCIHiibCTBa [4].

B aBropcekiit pediniuii J[. Henminu couianbHe mapTHEPCTBO 1HTEPIPETOBAHE SIK CUCTEMa
IHCTUTYTIB 1 MEXaHI3MiB, a TaKOXX BIJIHOCHMH 1 3B’SI3KiB, MOKJIMKAHMX MIATPUMYBAaTH OajaHC
1HTepeciB poOOTOAABIIB 1 HaWMaHUX MPALIBHUKIB Ta CHOPUITH JOCATHEHHIO HUMU
B3a€MOIPUMHATHUX PILIEHb SK MK 00010, Tak 1 3 JepXaBOIO 3apaau peasizaiii BIaCHUX

KOPITOPATUBHHUX 1 3araJIbHOCYCIIUIBHUX I1iiei [5].
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TakuM 4YHMHOM, OI[IHIOIOYM BHECOK YCIX BHIIE3a3HAUEHUX POOIT YUCHHX Yy PO3BUTOK
TEOPETHYHHUX AaCTICKTIB COIIAJIBHOTO MapTHEPCTBa, HEOOXITHO BIA3HAYUTH, IO JOCITITHUIIBKE
nmoJie y 1ii cdepi i Ha ChOTroJIHI HE TI030aBJICHE JUCKYCIHHUX 1 CyNIEpEeUwIMBUX MOJIOXKEHbD, SKi HE
CHPUSIIOTh HAOIMKEHHIO 10 BU3HAUEHHS HOT0 CYyTHOCTI.

[TpencraBisieTbes, MO Y HAIIIOHATHPHOMY 3aKOHOJABCTBI BiOYacst XMOHA IMiIMiHA MTOHSTh:
coliaibHe MAPTHEPCTBO € METOK BPETYIIOBAHHS COIMIATLHO-TPYJOBUX BiTHOCHH, a COI[IaIbHUN
JAJIOT € JIMIIE €JIEMEHTOM CHCTEMH COLIiaIbHOrO apTHEPCTBa [6, ¢. 226-227].

Tak, 3akon Ykpainm «lIpo comiambHmii miagor B YkpaiHi» y crtaTTi 1 BCTaHOBIIOE:
«CormianpHUi Aiaior — TPOIEC BU3HAYCHHS Ta 30JIMKEHHS TO3MINHA, MOCSATHEHHS CIiTBHHX
JIOMOBJICHOCTEH Ta TPUHHATTSA Y3rOJUKEHUX pIlIeHb CTOPOHAMHU COLIAIBHOTO [ialiory, sKi
MIPEACTABISIIOTh IHTEPECH TPaIliBHUKIB, pOOOTOABIIIB Ta OpraHiB BUKOHABUYOI BJIAJAW i OpraHiB
MICIIEBOTO CaMOBpPSIyBaHHS, 3 NUTaHb (OPMYBaHHS Ta peanizallii Jep>KaBHOI COIialbHOI Ta
€KOHOMIYHO] MOJIITUKH, PETYIIOBAHHS TPYAOBUX, COLIATBHUAX, EKOHOMIYHUX BiTHOCUHY [7].

BusHaueHHS TOHATTS «cOIlialibHE MApTHEPCTBO» BIJICYTHE Yy YHHHOMY YKPaiHCBKOMY
3aKOHOJABCTBI, 110 HE CIPHUSAE OJJHO3HAYHOMY TIIYMAa4eHHIO TIOHATTS Ta BU3HAYEHHS HOTO CYTI.

HouineHo Oyno 6 y HoBomy TpyaoBoMy Kojekci YkpaiHu 3akpinutu aediniimiro
COIIAJILHOTO MAPTHEPCTBA. 3aKOHOJABYE 3aKpiIUICHHS AeQiHIMil 1am0 O MOXKIUBICTh €IUHOTO
TPaKTyBaHHS CyTi Ta 3HAYCHHS [[LOTO SBUIIIA.

OTxe, Ha Cy4acHOMY eTarll BIACYTHIN €IMHUM MiAX1] 70 BU3HAYECHHS IMOHATTS «COIliaibHe
napTtHepcTBo». [IpeacTaBiseThes, M0 coliaibHe MAPTHEPCTBO — 1€ CHCTEMa B3a€MO3B’ A3KIB MIXK
HallMaHUMH TpalliBHUKaAMH, TPYIOBUMHU KOJEKTUBAaMH, MpOo(eciiHUMHU CIIJIKaMHU — 3 OJHOIO
00Ky, pobOTOAABIIMU Ta iX 00’ €qHAHHSMU — 3 JPYTroro, 1 JAEp>KaBOIO Ta OpraHaMU MICIIEBOTO
CaMOBpSTYBaHHS — 3 TPEThOTO, iXHIMH MpPEICTaBHUKAMU Ta CHUIBHO CTBOPEHHMH OpTraHaMu 3
pEryloBaHHS COIIaIbHO-TPYIOBUX BIIHOCHH, SKi (B3a€MO3B’SI3KHM) TOJSATAIOTh Yy B3a€EMHHX
KOHCYJIBTAIIIsIX, TIEPETOBOPAxX 1 MPUMHUPHHUX TMPOIEAYpaX Ha B3aEMOY3TOJDKCHUX IMPHHIUMIAX 3
METOI0 IOTPUMaHHS MpaB Ta IHTEPECiB MPalliBHUKIB, POOOTOIABIIIB 1 Iep>KaBU.

Jlis BUpilIEHHS CHIpHUX MUTAaHb y TIYMauyeHHI MOHSTTS ColiajbHE MAapTHEPCTBO, CYTI
[[bOTO SIBUIIIa HEOOXIJHWM € 3aKpIIUIEHHS Ha 3aKOHOJABUOMY piBHI (HANpHKIad, y HOBOMY
TpynoBomy konekci) nediniiii, a Tako)k OCHOBHHUX 3acaj IIbOro sIBUIA (MIPUHIUIM, CTOPOHH,
piBHI Ta GOPMH COL1ATBHOTO NAPTHEPCTBA).

Jliteparypa:
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CEKIUA 3
IIEPCHHEKTHBHU IIUBUIICTHKH Y CYHACHOMY CBITI
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Kepienux cexuyii: k.10.H., ooyenm KanninalI. A.

Cexpemap cexuii: Casomuenxo I

Azeeea 10. O.,
cmyoeumxa 2 xypcy epynu FOIz — 131,
IIOMII CHY im. B. [lans.

Hayxkosuil kepisnuk: K. 10. H., 0ooy. Kannina I'. A.

IIPABOCYB’E€KTHICTh ®PIBUYHUX OCIb Y HUBUIBHHUX IIPABOBI/THOCHHAX

BigmoBimno no crarri 3 Korctutymii VYkpaiHu, HaWBHIIOW COLIAJBLHOK IIHHICTIO
CY4acHOTO CYCIiIbCTBA BH3HAEThC JroauHa [1, 4. 1 ct. 3]. 3a L{usineaum Kogekcom Ykpainw,
«TIOJIMHA K YYaCHUK [MBUTLHUX BIJHOCHH BBaKA€ThCS (Di3udHOIO0 0co00ro» [2, u. 1 ct. 3]. [Ipn
HOMY CIiJ BIAMITHTH, IO caMme JIoAuHA, ¢i3udHa ocoba Oyna 1 3aNUIIAE€THCA CHOTOJHI
[EHTPaJbHOIO JIAHKOI0 TMpaBa, IO 3YMOBJIEHO JBOMAa OCHOBHHUMH NpPUYMHAMH: MO-TIEpIIE,
JFO/IMHA € TBOPIEM TpaBa, OCKUIBKM caMe BOHA CTBOPIOE 00’ €KTHUBHE MPABO 1 3a1ydae WOro s
pEryJoBaHHS BIIHOCHH Yy CYCIIJIBCTBI; MO-IApyTre, JIOJUHA € HAWMOIIUPEHIIINM yYaCHUKOM
ICHYIOUHX MPaBOBUX 3B’S3KiB, caMe 3aBISKU 1 IPaBOBI HOPMHU TPAHCHOPMYIOTHCS B KOHKPETHI1
npaBa Ta 000B’SI3KHM Cy0’ €KTiB MPaBOBITHOCHH. Y 3B’SI3KY 3 LIUM, BEJIMKA yBara B IPaBOBii HayIIl
NPUILISETbCS TONOBHIM (irypi mpaBoBOi peanbHOCTI — Cy0’€KTy mpaBa, 1 caMe TOMY
aKTyaJIbHICTh TIPOOJIEM JIFOIMHH, SIK Cy0’€KTa MpaBa € HEMHHYYOIO.

Posrnsiny mutaHp cTocoBHO (I3MUHUX OCIO K CYO'€KTIB IMBUIBHUX IPaBOBIIHOCHH
NPUCBATIIN 3HaYHY KUJIBKICTh MyOJTiKalii Ha piBHI cTaTeil, ras, naparpadiB y miipy4yHUKax Ta
MoHorpadisix HacTymHi BueHi-mpaBosHaBli: J[[zepa O. B., Cyxanos €. O., bopucosa B. I,
bapanogsa JI. M., Irnarenxo B. M., 'onuaposa A. B., Ko63esa T. A., Kummmauk 1. 1., BpoBmiit A.
M., KyromanoB JI. €., Credpanuyk P. O., Kamitenko O. M., Maneina M. H., Ilynana O. O.,
Maszyp O. C., Ilonikapos B. /1., [Tonosa C. M., Hazapenko /I. B., I'puroposuu €. B., /laBunosa
H. O., €pmonosa O. M., Bonkosa H. B. Ta ixmi.

HopmaruBny 06a3y nocmigxenHs ckianu Kouctutyuis VYkpainu, HuBimenuit Kopexc
Vkpainu, 3akonn Ykpainu «I[Ipo rpomagsHcTBo», «IIpo aBTOpChKE MpaBO 1 CyMIXHI IpaBa»
TOLIO.

Jlist mo3Ha4YeHHsI TAKOTO HAWTpaAULIIAHIIIOr0 cy0’€KTa MpaBa, sK JIFOJWHA, IIUBLIICTUYHA
HayKa Ta 3aKOHOJABCTBO IMPOTATOM CBO€i 1CTOPII BHUKOPHCTOBYE PpI3HOMAHITHI TOHSTTS:

«TpoMasIHUHY», «(pizmuHa o0co0a», «OCOOHCTICTHY», <JIIOJIMHA» TOMO. AHaII3 HOPM
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3aKOHOJIAaBCTBA y CBITJII MPOOJIEMH CITIBBITHOIICHHS O3HAYCHUX TEPMIHOJIOTIUYHUX MOHATH A€
3MOTY 3pOOMTH BHCHOBOK TPO TPATUIINAHICTh, ICTOPUYHY Ta TEOPETUYHY OOTPYHTOBAHICTH
BUKOPHUCTAHHS B IHMBIJILHOMY IpaBi MOHATTS «pi3UYHA 0Cc00a», SKe € OUIbII HMIUPOKUM, HIXK
MOHSTTS «TPOMAJITHUH», Ta TOBUHHO OTOTOXHIOBATHUCS 3 TIOHATTSM <JTIOJIUHAY.

Crig 3BEepHYTH yBary Ha Te, IO «IOHATTS «(i3udHa ocoba» € HOBenow B LluBimbHOMY
Konmekci Vkpainu. [lo #ioro npuiHATTS B aHAJOTIYHUX BHUIAJKAX 3aCTOCOBYBABCS TEPMiH
«rpomaasiHuEY. Y HuBineHoMy Komekci YPCP 1963 p. BianmoBimamii po3ain riaaBu 2 «OcobOuy»
MaB Ha3By «Ipomansau» [3]. A 3rigHo 3 cydacHuM [luBineHuM KoaekcoMm, TepmiHOM «(diznyHa
0c00a» OXOIUTIOIOTHCS HE TUIBKU TPOMAsIHU YKpaiHu, a i 1HO3eMIIi Ta anaTpuIu.

®i3uuHa 0coba K y4aCHUK IUBLIBHUX NMPABOBITHOCUH Ma€ JesiKi CyCHUIbHI W IPUPOIHI
BJIACTUBOCTI, 110 TIEBHUM YWHOM I1HIWBIIYali3ylOTh (BIIPI3HSIIOTE) 1i cepen 1HIIUX YYaCHUKIB
[UBUIFHUX MPABOBIIHOCHH, Y TOMY YHCII ¥ iHIMX (i3uyHUX OCi0, 1 BIUIMBAIOTH Ha ii MpaBOBE
TIOJIOKEHHSI.

Po3kpuBaroun nutaHHs iHAMBIAYyamizamii Gpi3ndHOI 0c00M, MU IIIKOM MOTOKyeMocs 3 H.
B. BonkoBoro, sika Ha MiACTaBl aHali3y OPUAWYHOL JITepaTypu MHpPOIMOHYE Kiacu(ikailiio,
BIIMOBIAHO 10 K01 y (i3uyHOi ocobu € Tpu Xapaktepuctuku. «llepima xapakrepuctuka —
(dopMaNTbHOTO XapakTepy, OCKUIBKM MICTHTh (OpMaiabHI O3HAKH: JIFOJWHI TIPHUBJIACHEHI
BH3HAUECHI iM’s1, IO 0aTHKOBI 1 MpPI3BHINE, BOHA Ma€ JaTy 1 MICIle HAPOKCHHS, TPOMAJISTHCTBO,
3apeecTpoBaHa 3a BUSHAYCHUM MiclleM Mpo>kKuBaHH. J[pyra — couiajgbHOro XapakTepy, MiCTUTh
colliaibHI O3HAKU: TPOMAJITHUH € YHIKaJbHUM «WICHOM JIIOJICBKOI CIM’D» 1 BIAPIZHSIETHCS BiX
IHIIUX YJIEHIB CYCHIJIBCTBA CBOIM 30BHINIHIM BHTJSA0M, OIOJOTIYHUMH 1 COIlAIbHUMHU
AKOCTAMU. TpeTst — MpaBoOBOr0O XapakTepy, OCKIIbKUA MICTUTh MPaBOBI (IIpaBoCyO’€KTH1) O3HAKH.
Y Hii moaMHa TocTae K Cy0’€KT LUBLIBHOTO IpaBa, L0 Oepe ydacTh y LUBUIBHUX
npaBoBigHOCHHAX» [4, ¢. 239 — 240]. Jlana knacudikallisi, Ha HaIIl OTJISA, BiJOOpaka€ OCHOBHI
aCMeKTH 1HAMBIAYyai3alii pi3nYHOi 0COOM Ta CIpUsIE PO3KPUTTIO ii GararorpaHHOCTI.

3aBASKM 3a3HAYEHUM BHJIaM 1HJMBIyalli3allii MOKHA CKJIACTU TPHU «IIOPTPETH» JIIOJIUHU —
yyacHMKa IUBUIBHUX BIJHOCHH: «popManbHMI» (BIAPI3HAE JIOAMHY MO IMEHI, 1O OaTbKOBI,
MpPI3BUINY, MICHIO MPOXKHUBAHHS TOIIO), «COIlianbHM» (1HAMBiAYyanizye (i3udHy ocoly 3a
30BHIIIHIM BUTJISIOM, 3B’SI3KOM 3 POAMYAMHU 1 T. JI.) Ta «IIpaBOCYO’ €KTHHI» (BU3HAYa€ HASBHICTh
OyIb-IKUX O3HAK, 10 JAaI0Th a00 HE JArOTh JIOJWHI MOXKJIMBOCTI OpaTH y4acTh y IMBUIBHHUX
IPaBOBIAHOCHHAX ). BiAMITHMO, 10 3 PO3BUTKOM CYCIHiJILCTBA Ta 1H(OPMAIIHHIX TEXHOJOTH,
3a3HayeHl «IOPTPETU» MAIOTh PO3LIMPIOBATHCA 1 JOMOBHIOBATHCS HOBUMH eneMeHTamu. [lpu

bOMY TOAANBIINM PO3BUTOK 1 3MIIHEHHS LHMBUIBHO-IIPABOBOIO cTaTycy (i3m4HOi ocoOu He
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NOBHMHHI BIJICTYNaTH BiJ TOJIOBHOTO MNPHHLHMIY — MpIOpUTETY MpaB 1 cBOOOA JIOAWHH, ii
IHTEpeciB.
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Boskoa // AktyansHi mpobiiemu nepkapu i mpaBa. — 2008. — c. 238 — 243.

Amrowkina A.1O.,
cmyoenmka 2 xkypcy epynu FOI — 132,
IFOMII CHY im. B. /lana.

Hayxkosuii kepisnux: k.10.H. ooy. Kannina I'. A.
OPH/ITHYHI OCOBH AK CYB'E€EKTH IIHBIVIBHUX ITPABOBI/THOCHH

PO3KpHUTTS CYTHOCTI IOPUIMYHOI OCOOM € OJHIEI0 3 HaMIIKaBIIIMX 1 B TOH ke yac
HaANCKJIaJHIIIUX MpoOJIeM IOPUCHPYACHIT, SKa NMPUBEPTAa€E BXKE KUIbKA CTONITH MUJIbHY yBary
TEOPETHUKIB MpaBa, IIUBLUIICTIB Ta MPEJACTABHUKIB 1HIIMX IOPUINYHUX HAyK B ycboMy cBiTi. [Iporte
J0Ci He iCHYe aJeKBaTHOI 3arajJbHOBH3HAHOI Teopii, sika © BCEOIYHO MOSICHIOBANIA MPHUPOAY
a”arnizoBaHoro ¢enomena [1, c. 103]. Icuye Gararo Teopiii, 3a TOMOMOIOI0 SKHX MPaBO3HABII
HaMarajucs JaTH BiJMOBI/Ib HA 3alUTAHHS, 1110 CTAHOBUTH CYTHICTh HOPUAUYHOT OCOOU, BUSIBUTH
il cyTTeBl O3HAKH. Y 3B'SI3KYy 3 IIMM HAyKOBHUH MOILIYK y LbOMY HampsIMKy HE BTpadae CBOET
aKTyaJIbHOCTI.

AkTyanbHicTh TeMHM. KOHCTpyKuUis [OpHUAMYHOT oco0M QopMmyBaiacs MPOTATOM
TPUBAJIOrO Yacy Mijl BILIMBOM Pi3HUX iCTOPUYHHX YMOB. i CyTHICTh HaMaramucs MOSICHUTH Pi3Hi
teopii. Iligxoan iHO3eMHUX HayKOBIIB, po3poOieHi nepeBaxkHo B XIX Ta Ha mowarky XX

CTONITTS, OyaM BiJOOpa)XKEHHSM EKOHOMIYHMX BIJIHOCHH Y PpI3HHUX KpaiHax TOro uacy.
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BiTunsHsHI KOHIEMIIi M010 CYTHOCTI IOPUIMYHHX OCi® (GopmyBamucs B yMOBaxX KOMaHIHO-
aJIMIHICTPATUBHOI €KOHOMIKH 1 CTOCYBAJIUCS IOPUIUIHUX OCI0 JAeprKaBHOI (HOPMH BIACHOCTI.

MeTto¥o 1€l CTaTTI € BU3HAUEHHS 3arajlbHUX PUC Ta OCOOJMBOCTEH MPAaBOBOIO CTATYCY
IOpUIMYHOT 0COOH sIK Cy0’€KTa UBIIHHUX MPABOBITHOCHH.

Y JI0peBOMIOLIWHUX JIEPKABHO-TIPABOBUX JOCHIDKEHHSAX MHUTAaHHS TMPO TOHSITTA
ropuanaHoi ocodu posrasaanocs FO.C. I'ambaposum, JIJI. T'epsarenom, J[.JI. I'pummom, B.b.
En’smeuuem, A.l. Kaminkoro, B.SI. Makcumosum, M.A. [Tepramentom, H.C. CyBopoBum, E.H.
TpyOenpkuM Ta iH. Y nojaiblIoOMy 3HaYHA yBara /10 BUSBJICHHS 3arajlbHUX O3HAK IOPUANYHHUX
oci6 mpupinsnmacs Takumu Bimomumu BueHuMH, sk A.C. Acknazis, A.B. benemukros, H.L
lanpgaenko, LIT. I'penraukos, B.B. 3aiineBa, B.I1. Mo3zonin, [1.A. Tlankparos, FO.K. Toncrtuit
TOLO.

3ayie)kHO BiJ BIJIMOBIJII HA MMUTAHHS MPO TE€, IO CTOITh 3a MOHATTAM IOPUIUYHOI 0COOH,
pi3HI Teopii IOPUINIHOT 0COOM MOKHA PO3AUTUTH Ha JIBI BEJIUKI TPYIIN:

- KOHIIENIIil, IO 3amepeuyroTh ICHYBaHHS JEIKOTO pEaJbHOrO Ccy0’eKTa i3
BJIACTUBOCTSAMH FOPUIMYHOI 0cOOU;

- KOHIIETIi1, 110 BU3HAIOTh ICHYBaHHS HOCIS TAKUX BIACTUBOCTEH.

Jlo mepmoi rpynu Teopiii MoxkHa BigHecTr KoHIenmiro @.-K. CaBiHbi, sika cTana oaHi€o
3 nepmux (QyHIAMEHTAIBHUX TEOPii IOPUANIHOT 0cO0M — «reopii ¢iKiii», BIAMOBIIHO A0 SKOI
BJIACTUBOCTSAIMU CyO0’€KTa IpaBa y IIHCHOCTI BOJIOJIE TUIbKM JitoJuHA. OJHAK 3aKOHOJABELb Y
OPAaKTUYHUX LUISIX BHU3HAE 3a IOPUIUYHUMH OCOOAMHU BJIACTHBOCTI JOACHKOI OCOOMCTOCTI,
yocoOmoe ix. TakuM YHMHOM, 3aKOHOJABEllb, 3aCTOCOBYIOUM IOPUAMYHY (IKIIO, CTBOPIOE
BUTa/IaHUN Cy0’€KT MpaBa, 110 ICHYe JuIlIe K adcTpakTHe MOHATTA [2, ¢. 116]. ¥V Toii ke yac
Teopis (ikuii HABOAUTH palliOHaJIbHE OOIPYHTYBAHHS TOTO, SIK INTYYHUH Cy0’€KT MpaBa MOXKe
BOJIOJIITH, KOPHCTYBATUCS 1 pO3MOpsKaTHCd MaidHOM. B 4YMHHOMY 3aKOHOJAaBCTBI €
Oe3mocepeslHE MIATBEPKCHHS TaKOTO JOKTPUHAIBHOTO TMOSICHEHHS BHHHMKHEHHS BOJI 1
BOJICBUSIBJICHHS IOPUANYHOT ocoOn. L{uBinpHMI KOZEeKC YKpaiHW BKa3ye Ha Te, M0 IOPUIUYHA
ocoba HaOyBae LMBIIBHHUX TpaB Ta OOOB’SA3KIB 1 3A1MCHIOE iX yepe3 CBOi OpraHu, sKi JIIOTh
BIJIMOBIAHO JI0 YCTAaHOBYMX JIOKYMEHTIB Ta 3akoHy (4. 1 cT. 92) [3].

Peanictuuna Teopis OpUAMYHOI OcoOu, 110 3’sIBHJIACS BIEpILIE B MpalsdX HIMELbKHX
BUYEHHX, OyJia ICTOTHO PO3BHHEHA 1 JIONOBHEHA B Mpalsfx Takux HuBiIicTiB, sk H.JI. [ioBepHya,
A.L. Kaminka, [.A. ITokpoBcbkuii Ta iH. B Mexax 1ie€i Teopii ropuaudHa ocoda po3riisaeThes K
peanbHHid, TOOTO Takui, 10 iCHye B JIHCHOCTI, a HE yAaBaHUM, cy0’eKT mpaBa, OCOOIMBUNA

COIllaTbHUHM OpTraHi3M 31 CBOEIO BJIACHOIO BoJjieto. BinmosinHo a0 4. 1 cT. 80 [{uBi1bHOTO KOZIEKCY
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VYkpainu, opuauuHa oco0a HaALISEThCS IUBUIBHOIO MPABO3JATHICTIO 1 MI€3AATHICTIO, MOXeE
OyTH 1mo3WBaveM Ta BiAmoBigadeM y cymi [3].

3aJIe)KHO Bl METH MisUIBHOCTI IOPUAMYHI OCOOM MOXYTh OyTH KiacuQikoBaHI Ha
KOMEPIIiHI 1 HEKOMEpIIiiHI; 3a OpraHizamiiHO-MpaBoBO0 (GOPMOIO — TOBApHUCTBA, YCTAHOBH,
HiIPUEMCTBA, OpraHizaiii, OpraHu TOIIO; 3aJIe)KHO BiJ] MPABOBOTO PEXKUMY 3aKpIILICHOTO 3a
HUMH MaifHa — IOpUINYHI 0cO0H, SKi peai3yloTh CBOIO OCIOIAPCHhKY KOMITETEHIII0 Ha OCHOBI
mpaBa BJIACHOCTI, OPHIMYHI OCOOH, SIKI pEali3yl0Th CBOIO T'OCIOJAPCHKY KOMIIETCHIIIIO Ha
OCHOBI TIpaBa TOCIOJAPCHKOTO BiJaHHS, IOPUIUYHI 0COOH, SIKI PEaTi3yIOTh CBOIO T'OCTIOAPCHKY
KOMIIETEHI[IF0 Ha OCHOBI ITPaBa OMEPATUBHOTO YIPABIIHHS; 32 BUAOM (TIPEIMETOM) JiSITBHOCTI —
CLIbChKE TOCIOAAPCTBO, MUCIIHUBCTBO, JIICOBE FOCMOIAPCTBO; PHOAIBCTBO, PUOHHUIITBO; TOOYBHA
MIPOMHMCIIOBICTh, TEpepoOHa IPOMHCIIOBICTh TOIIO; 3a (OPMOIO BIACHOCTI — IIPUBATHE
HiIPUEMCTBO, 110 JIi€ HA OCHOBI MPUBATHOI BIACHOCTI TPOMAJISH YU Cy0’€KTa TOCIOJapIOBaHH
(FOpUIUYHOT OCOOM), IMiIIMPHEMCTBO, IO Ji€ Ha OCHOBI KOJICKTHBHOI BJIACHOCTI (ITiIIIPHEMCTBO
KOJICKTUBHOI BJIACHOCTI), KOMYHAaJIbHE TIAMPUEMCTBO, IO J[i€ HA OCHOBI KOMYHAJIBLHOI BIIACHOCTI
TEPUTOPIAIbHOI TPOMaJH, JAep>KaBHE MIAMPUEMCTBO, IO Ji€ HA OCHOBI JEp:KaBHOI BIACHOCTI;
MiJMPUEMCTBO, 3aCHOBaHE Ha 3MimaHid (Gopmi BiaacHOCTI (Ha 0a3i 00’€qHAHHS MaiiHA Pi3HHUX
¢dbopM BIIACHOCTI); 32 TEpHUTOPicr0 (PYHKIIOHYBAHHS — MIXKHAPO/IHI, BCEYKPATHChKi, PETiOHAJBHI,
JIOKAaJIbHI.

Ha miacraBi 3ailicCHEHOTO OIJIAAy OyMOK MIOJI0 O3HA4YEHOI MPOOJIeMaTUKU MOXKHA
3poOUTH Taki BUCHOBKH. HalOinbll BIUIMBOBUMH TEOPISIMH, 0 HaMararOThCSl TOSCHUTH
CYTHICTh IPUPOJU OPUINYHOI 0COOM, BUCTYMAOTh Teopis ¢ikuii 1 peamicTuuHa Teopis. Koxna
13 HMX Ma€ sK IepeBard, TaK 1 HEIOJIKH, [0 3yMOBUJIO HEOOXIAHICTb BHUPOOJIEHHS
KOMILJIEKCHOTO MiJXOY, KU 1 3HAWIIOB BUpa3 y BITYM3HIHOMY 3aKOHOJIABCTBI: 3 OHOTO OOKY,
BU3HAETHCS, 1110 IOPUIMYHA 0c00a HaOyBae MpaB Ta 000B’SA3KIB 1 3/1IHCHIOE IX Yepe3 CBOI OpraHu
(six mposiB Teopii (ikuii), 3 1HIIOrO — IOPUIWYHA 0cOOAa BUCTYIAE CaMOCTIHUM y4YaCHUKOM
IIPaBOBUX BIJIHOCHH, € Cy0’€KTOM IpaBa BJIACHOCTI, MOK€ OyTH HpPUTATHYTa 10 IOPUIUYHOT

BIMMOB1AAJILHOCTI TOIIO.
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IIPOBJIEMH 3AXHUCTY YECTI, TI/THOCTI TA JLJIOBOI PEITYTAIII OCOBH

VY cyyacHOCTI 3aXUCT IpaB JIIOJUHHU CTa€ OJHIEI0 3 JIOMIHAHT CYCHUIBHOIO IIpOrpecy,
OCHOBOIO SIKOTO € 3arajbHOIOICEKUI 1HTEpEeC, MPIOPUTET 3arajabHONIOICHKUX LIIHHOCTEH.

CrpaByxHill mporpec HEMOXKJIMBHA 03 HaJIS)KHOTO 3a0e3MeueHHs MpaB i cCBOOO JIFOAMHH,
y TOMY YHMCIIi IpaBa Ha YeCTh, TIIHICTD Ta JUIOBY PEMyTallilo.

Kongna nepxaBa He B 3MO31 HE MOMIYATH TNPH NPUAHATTI THX YHM IHIIMX PIIICHb
npobjaeMH 3aXHUCTy MpaB JIOAUMHU. be3 Lboro HEMOXKIMBO 3aKJIACTH MOPAIbHY 1 MOMITHYHY
OCHOBY HAIIOTO MaWOyTHBOTO. Y CYCHIIIBCTBA HEMAae MalOyTHBOTO, SIKIO BOHO HE TOBa)XKae
npasa i cBoOoau ocoducrocti. [IpaBo Ha YecTh, TiIHICTD, ALJIOBY PEIyTAIiI0 € HAWBAXKIMBIIIOW
COLIabHO-TIPABOBOI IIHHICTIO 1 MOTpeboro0 A Oynp-sAKoi JepxaBu 1 cycmijabcTBa. Jlyxe
BO)XJIMBO TPU I[bOMY CTBOPHUTH CIIpaBJi IpaBOBY Jep)kaBy, 00 IpaBoBa Jep:kaBa 1 IpaBa
JIOJIMHU HEBIIUTBHI OJIMH B1J OJTHOTO: MPABOBA JepKaBa — rapaHTisl peaIbHOCTI MpaB JIIOJIMHU B
IUTaH1 IXHBOTO 3aXMCTY BiJ MOPYILIEHb, a MpaBa JIIOAUHU - TYMaHICTUYHUMN, JIIOJACBKUM BUMIp
NPaBOBOIAEPKABHOCTI.

ITonsarts "wects", "rimHicTh", "pemyrtanis”" BU3HAYarOTh OJM3bKI MK COOOI0 MOpabHI
Kareropii. BiaMiHHOCTI M1 HUMH JiHIIE€ B CY0'€KTUBHOMY 4HM 00'€KTUBHOMY MIIXOJ1 B OIIHII
UX IKOCTEM.

Yecmb — 00'ekTUBHA 0cOOMCTa OCOOMCTOCTI, 110 BU3HAYAE CTABJICHHS CYCIUJIBCTBA 10
rpoMajgsHIUHA a00 IOPUAWYHIA 0Cc00i, 1€ coliajbHa OI[iHKa MOpAJbHUX Ta IHIIUX SKOCTEH
0COOUCTOCTI.

Lionicme- BHYTPIIIHS CaMOI[IHKa OCOOMCTOCTI, YCBIJIOMJICHHS HEIO CBOiX OCOOMCTHX

SKOCTEH,3/110HOCTE!,CBITOTTISAY BUKOHAHOTO 000B'sI3Ky i CBOT'O CYCHIBHOTO
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3HayeHHA.CaMOOIliHKa TOBMHHA TPYHTYBATHUCS Ha COLIAJbHO-3HAUMMHUX KPUTEPIAX OLIHKH
MOpPAJIbHUX Ta IHIIUX SKOCTeH o0coOMCTOCTi. [igHICTP BH3HA4Ya€e CYyO'€KTHBHY OIIHKY
ocobucrocti. Kareropii decti i1 riIHOCTI BH3HAYAIOTh CTaBJICHHS JO JIOJUHU SK HAWBHIIOT
CyCIUIBHOT IIIHHOCTI.

YecTh 1 TiAHICTH MK COO0I0 MarOTh HEPO3PUBHUH 3B'I30K y CHIIy TOTO, IO B iX OCHOBI
JICKUTh €IMHUN KpUTEPi MopanbHOCTI. MiXK TUM, He3Ba)XKAIOUM HA HEPO3PUBHUH 3B'SI30K, SIKUN
ICHY€ MK CYCIUIBHOIO OITIHKOK OCOOM Ta i CAaMOIIIHKOIO , MK YECTIO 1 TiJHICTIO ICHYIOTH 1
BIIMIHHOCTI. BOHM MOJSATalOTH B TOMY, IO 4Y€CTh - OO0'€KTMBHE CYCILJIbHA BJIACTHBICTH, a B
TiIHOCTI Ha MEepPeTHHOMY IUIaHI - Cy0'€KTUBHII MOMEHT, CAMOOIIIHKA.

3MicT YecTi 1 TiTHOCTI OyAb-AKOi JIOAMHU MOCTIHHO 30arauyeThesi, 3MIHIOETBCS B Mipy
PO3BHUTKY MOT'O TPOMaJICHKOT AisuTbHOCTI. HEpO3pHBHO 3 YECTIO 1 TiIHICTIO CTOITh 1 TaKe MOHSTTS,
K penymayis.

Ha Miii morisa ciix BUSBUTH GIOMIHHICb NOHAMb Yecmb 1 2IOHICb 8I0 NOHAMMS 0i108d

penymauis.

Buainutu Tpu BiIMIHHOCTI :

llo-nepuie - e cy0'eKTUBHUN CKJIaJ MpaBoBigHOCHH. HocieM ninmoBoi pemyTarii mMoxe
OyTH TiNBKH Cy0'€KT — BUPOOHUK MarepialibHUX Ojar (ToBapiB, mociyr, pooit). Xou nijgoBa
pemyTamis - TepMiH 3aralbHOTPOMAISTHCHKUHN 1 HEe BIAHOCHTHCS JIMIIE O KOMEPIIITHOTO TpaBa,
BiH MTO3HAYAE JYKe KOHKpeTHe MOHATTA. HocieM x yecTi 1 rigHOCTI Moxe OyTH Oyb-sika oco0a.

1lo-Opyee - BIAMIHHICTH MOJSITa€ B TOMY, LIO JiJ0Ba pemyTallisi HE € OCOOMCTHM, aje
JuIle ToB'sI3aHUM 3 oco0oro Omarom. YecTh - 1€ OIIHKA OCOOMCTOCTI CYCIIJIBCTBOM,
JIOCTOTHCTBO - BHYTPIIIHS CaMOOI[IHKa OCOOMCTOCTI. BOHUM 3'SBISIIOTBCS 3 BHHUKHEHHSIM
cy0'ekTa, sSKuMi aBTOMAaTW4YHO iX HaOyBae. JlioBa pemyralis - CTBOPWIJIOCS 3 IUIMHOM Yacy
OyMKanyOmiku, Moke OyTH sIK HEraTMBHUM, TaK 1 MO3UTHBHMM. Boropiroun aijoBOIO
penyTarii€o B Oyab-IKOMY CEKTOP1 TOCHOIAPCHKOI JiSIIBHOCTI, Cy0'eKT HEe Oy/ie aBTOMaTHYHO
MaTH CX0>KO0I0 JUIOBOIO PEIyTalli€lo B 1HIIIN 001acTi CyCNiJIbHOTO BUPOOHUIITBA.

Ilo-mpeme - BIAMIHHICTb NOJISITA€ B TOMY, IO 1€ 3a MOPYIICHHS, 1 KyJIU HalpaBiIeHO.
[Topymenns nainoBoi penyramii Mae OyayeTbCsi Ha €JIE€MEHTaX HEMaTepialbHOTO CKIALy
rOCIO/IAPIOIOUNX CYO'€KTIB, SIKI € IpPeaIMEeTOM HOro pemnyTainii B KOHKPETHIM o6sacTi 1 B
KOHKPETHH MOMEHT [ISJbHOCTI, a HE MiJjaBaTH OMOPOYHMBAHWE 3arajibHy OIlIHKY, JaHy
rOCHOJapIOI0YOMY CYO'€KTY CYCHIIbCTBOM.

Hinosa penymayis siBisiec co00I0 OKpeMUll BUMAJOKpenmyTallii B3arami i sBIsie coO0ro

chopMoBaHy IyMKY TIpO SKOCTI (JOCTOIHCTBaX 1 HEMOJIKaX) KOJEKTUBY, OpraHi3aii,
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HiANPHEMCTBA, YCTAHOBH, KOHKPETHOI (Pi3nuHOi 0cobu y cdepi AiT0BOro o00poTy, y TOMY YHCIi
y chepi mianpuemuunra. Hociem nimoBoi pemyTariii Moxke OyTH OyIb-1HIWBIAYyadbHO-
BU3HAYCHUI TOCIOIAPIOIOYHI CY0'€KT:

a) TPOMaISTHUH-TI ATIPUEMETIH

0) TpPOMaASHHH TMpAIOE 32 JOTOBOPOM(OOIIETpaKIAHCKOMY). Y JaHOMY BHWIIAJIKy HE Mae
3HAYEeHHS T€, HACKUIbKH CUCTEMAaTHUEH TaKa Tpalldi sIKy POJib TPAOTh U TPOMAITHIHA JOXOIH
BiJI Takoi AisSUTbHOCTI (OCTaHHI MOXYTh OyTH MiHIMaJbHUMH). BakauBa came MOMyJsSpHICTBH
MpaIliBHUKA B CEPEIOBHUIIII CITOKMBAYiB MMPOIYKTIB HOTO MisUIBHOCTI;

B)TPOMA/ISIHUH, SIKHH MPALIOE 32 KOHTPAKTOM;

I)IopuanyHa oco0a.

Inest MUBLIBHO-TIPABOBOTO BPETYIIOBAHHS IMHWTAaHb 3aXHCTY Y€CTi, T1IHOCTI Ta IJI0BOI
pemnyTalii BUHUKIIA Y HAYKOBHX KOJIaX JIOCUTh JaBHO. 3aKOHOJABYO ii 3aKPIIJICHO 32 PaITHCHKUX
qaciB y cT. 7 OcHOB nuBiIbHOTO 3akoHOAaBcTBa Corozy PCP Ta coroznux pecrybmik 1961 p.,
misHime — y cr. 7 lluBinpHOro komekcy Ykpainm 1963 p. (mami — LK 1963 p.) Ta B
AQHAJIOTTYHUX KOJIEKCaX 1HIIUX COIO3HUX PECIyOiK.

VY nocranosi [Tnenymy BepxosHoro Cyny Ykpainu Bix 28 BepecHs 1990 p. Ne 7 «IIpo
3aCTOCYBAaHHS Cy/aMU 3aKOHOJABCTBA, IO PETYIIOE 3aXUCT YECTi, TIAHOCTI 1 AUTOBOI pemyTaril
TpOMaJISIH Ta oprasizaiiii» (gam — mocranosa [Inerymy Bix 28 BepecHs 1990 p. Ne 7) neranbpHO
PO3’SICHEHO TOPAIOK 3aCTOCYBAaHHSA CyJaMH HOPM YHMHHOTO 3aKOHOJABCTBA IOJIO MPABOBOIO
3aXUCTY Y€CTi, T1IHOCTI Ta A1I0OBOI pemyTariii.

Bupimyroun 1MBUIBHI CIIpaBU MPO 3aXMCT YECTI 1 T1THOCTI Ta AUIOBOI pemyTalii, Cyau
KepyloTbesl noctaHoBoro Ilnenymy BepxoBnoro Cyny VYkpainu "IIpo 3acTtocyBaHHs cynamu
3aKOHOJIaBCTBA, IO PEryjlI0€ 3axXUCT 4YecTi, TIJHOCTI 1 JUI0BOI pemyTauii IpoMmaasH Ta
opranizauiit" Big 28 BepecHs 1990.

3MICT HUBUIHLHO-TIPABOBOTO 3aXUCTY YECTi, TJHOCTI Ta JUIOBOI pemyTalii CTaHOBIATH
NPaBOBITHOCHHH, B SIKUX MOPAJILHO TOTEPITiIa CTOPOHA HAIUISETHCS MPABOM BUMAraTH 10 CYIy
CIPOCTYBaHHS B1IOMOCTEH, 110 TaHBOJATH HOr0 YecThb, TiAHICTh 1 JIIOBY pemyTaliio, a apyra
CTOpPOHa TaKi BiJIOMOCTI MOIIMpHIIA, 3000B'13aHa JaTH CIIPOCTYBaHHS, SKIIO HE JOBENE , II0
B1JIOMOCTI BIJIMIOBIJAIOTH JIIHCHOCTI.

Jlo mpaBOMOYHUX Cy0'€KTIB JaHUX MPABOBITHOCHH HAJIEKATh TPOMAJISTHA a00 opraHizarii
- IOPUIUYHI 0COOH, 100 AKUX OyJIM MOIIUPEH1 HEeMpPaBIUBI BIZIOMOCTI, IO TOPOYATh iX YECTh,

TiIHICTB UM IJIOBY pernyTanito. Y ¢yl I1i 0co0H, SIK MPaBUII0, BUCTYNAIOTh K MO3MBAYI.
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VY cnpaBax mpo 3aXHCT YeCTi, T1IHOCTI Ta IUIOBOI pemyTallii CyAu MOBHHHI BUXOIMTH 3
TOT0, 110 TO3MBa4 MOBUHEH JOBECTU (paKT MOUIMPEHHS BIJOMOCTEH, 1110 TaHLOJIATh HOro 4ecTsb,
TIIHICT, YM AUIOBY peIyTallito, came BIJIOBia4eM, a TOW 3000B'SI3aHMK JOBECTH, IO IIi
BIZIOMOCTI BiJIIOBIIarOTh AIHCHOCTI.

[TizcTaBoro MPaBOBIAHOCHH, PO3TJISNAIOTHCS, € MPOTUIPABHA Iisl, a caMe - MOIIWPEHHS
BiJTOMOCTEH, 1[0 TaHBOJIATH YECTh 1 T1IHICTh YM JIIJIOBY PEIyTaIlif0 TpoMajissHuHA ab0 opraHizarii
1 HE BIJIMOBIIAlOTh AIMCHOCTI a00 BUKJIAJCHI HEMTPABIUBO.

Bupimennss rnobanbHUX TpoOJeM TICHO TOB'I3aHO 3 HEOOXIJHICTIO TOBCIOJHOTO
YTBEp/KEHHs BipH B TiIHICTh MOACHKOI 0cOOMCTOCTI. IX 3abe3nmeueHHs HeoOXimHuil aTpuOyT
Oynp-sikoi nepxkaBu. IluTaHHS Mpo 4YecThb 1 TiIAHICTH OYyB 1 BBAXKAETHCS OJHUM 3 MEKy4YHX 1
HaraJIbHUX NUTaHb.He3Bakaroun Ha pi3HI KaTaKIi3MH, [0 BiI0OyBAIOTHCS B HAIIIOMY CYCHIBCTBI
1 IepKaBi EPEBAKHO 3 MPUYUH EKOHOMIYHOI Ta MOJITHKO-TIPAaBOBOI HECTaOIILHOCTI, MpobieMa
JIOWHM, il TIpaB 1 CBOOOJ HE BTpaya€ CBOEi akTyanbHOCTI. HeocnmaOHwmii iHTepec 10 i€l
pOo0JIeMU BUKJIMKAHHH SIK CYCIUTBHUMH TOTPEOaMH, TakK 1 3alTUTaAMH CaMO1 JIFOJUHN — JIFOIMHU
ocobucrocTi.KoxHiit 0co01 mpuTamaHHi Taki 6j1ara, siK 4€CTb 1 T1IHICTb.

JlepaBa OXOpOHSIE€ 4YECTh, TIAHICTH 1 JUIOBY pEMyTallil0 TPOMajAsH 1 OpraHizamii y
BUTIAJIKAX X TOpYIIEHHs, 3a0e3nedye HEOOXiTHY CHCTEMY TapaHTii 3IIHCHEHHsS NIpaB Ta ix
3aXUCT. BiAMOBITHO 3 IUMHU TapaHTISIMH KOXXEH TPOMAISIHMH Ma€ IMPaBO HA BiTHOBJICHHS
MOPYIIEHUX IpaB, KOXKEH Ma€ TMpPaBO 3aXMILIATH CBOi IpaBa, 3aKOHHI 1HTEpeCH yciMma, He
cylepeyarh 3aKOHY, CIIOCO0aMHu.
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Hayxkosuii kepisnux: k.10.1. ooy. Kannina I'. A.

IIPABOBI ITPOBJIEMH PET'YIFOBAHHA PO3PAXYHKOBUX
TA KPE/ITHTHHX 30bOB'AA3AHb

3pocTaHHs piBHSI KOHIIEHTpaIlii 0aHKIBCHKOTO KaIiTaly, CTBOPEHHS YMOB JJisl 30UTbIIICHHS
00CATiB KPEeOUTYBaHHS pEaJbHOTO0 CEKTOPY €KOHOMIKHM, Oprasizaiisi Ta 3abe3mneueHHs
e(eKTUBHOI [IATBHOCTI YHIBEpCAJbHUX Ta CIeliani3oBaHMX OaHKiB, PO3BUTOK iX
KOHKYPEHTHOCIIPOMOXHOCTI, BIOCKOHAJCHHS OaHKIBCHKOTO 3aKOHOJABCTBA TOIIO — I Ti
TOJIOBHI CTpATEriyHl HampsMHM, 110 B110OpaXylOTh PO3LIMPEHHS PUHKY OaHKIBCBKHUX IOCIYT B
Vkpaini. Ha ¢oni nepcnektuB po3BUTKY cdepu OaHKIBCbKOI [isIBHOCTI 3pOCTa€ poJb
IPaBOBOI'O MEXaHi3My, SKMI Peryitoe CyclijbHi BIAHOCMHU MK 0aHKOM-IIOCIYTOHa/laBayeM Ta
0C0000-TIOCITYT00IePIKYBAUEM.

[TpoGiieMn OaHKIBCHKMX MPaBOYMHIB KPHUIOTHCS Y MOMHJIKOBOMY PO3YMIHHI iX NpPaBOBOL
npupoaM, cnenudini cy0’€KTHOTO CKJIaAy HOro CTOpiH, MPAaKTHUI 3aCTOCYBAaHHS UYHMHHOIO
3aKOHOJIaBCTBA, HE TOYHOMY (OPMYITIOBAaHHI BU3HAYEHHS OKPEMUX HOPUAWYHMX KaTeropii, 1o
OTIOCEpPEIKOBaHI 3 HUMH.

Ha piBui nmonoxens LK VYkpainu neranbHO He BperynboBaHi BCi T1 NUTaHHS, IO
CTOCYIOThCSl BUMHEHHsI OaHKIBCHKMX INpaBOuyMHIB. Po3poOka Ta JoompaitoBaHHsS 3aKOHIB, IO
BU3HAYaIOTh MpaBa Ta 00OB’SA3KH OaHKIB MPH HAJaHHI KJIi€HTaM (iHAHCOBUX MOCIYT, MOTpedye

3aIIpOBAPKCHHA Bi)IHOBi)IHI/IX KOMITINIEKCHUX TCOPETUYHUX HaIlpalltOBaHb.
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B ropuanuniii miTeparypi mix KpeIUTHUMH MPAaBOBIAHOCHHAMHU PO3YMIIOTh yCi1 KpEIUTHI
BIJIHOCHHH, 1[0 BUHUKAIOTh MPU HAJlaHHI (TMepeaavi, BUKOPUCTAHHI 1 TTOBEPHEHHI) TPOIIOBHX
KOIITIB a00 1HIIUX pedel, BU3BHAYEHUX POJOBHUMH O3HAKAMU, HA YMOBaX MMOBEPHEHHS.

3akon VYkpainu «I[Ipo omomatkyBaHHs NpHOYTKY mMianpueMcTB» (y penakuii 3akoHy
VYkpaiau Bin 22 TtpaBHs 1997 p.) nae 3aranbHe BH3HAUCHHS MOHATTS KPEAWUTY. 3a 3TraJaHUM
3aKOHOM II€ KOIITH Ta MaTepiajbHi IHHOCTI, SIKi HAAI0ThCs pe3ueHTaMH ab0 HEepe3uJeHTaMu
Yy KOPHUCTYBaHHS IOpUIUYHUM a00 (i3uuyHUM Ooco0aM Ha BHU3HAYEHWW CTPOK Ta IiJ| MPOIICHT.
Kpenut po3noainserbest Ha (HiHAHCOBHI KPEAUT, TOBAPHUM KPEAUT Ta KPEAUT i I[IHHI MMarepu,
10 3aCBITYYIOTh BIJIHOCHHU ITO3UKH.

Binbm moBHe BU3HAYEHHS MICTUTHCS B [10JIOXKEHHI TIPO KPEIUTYBAaHHS, 3aTBEPIKECHOMY
noctaHoBoro [Ipasiinusa HamionansHoro 6anky Ykpainu Big 28 BepecHs 1995 p. Ne 246. [{um
AKTOM KPEJIUT BU3HAYAEThCA K TO3MYKOBUM KamiTald 0aHKy y IpoIIoBii Gopmi, 10 MepeaeThes
y THMYacOBE KOPUCTYBaHHs Ha yMOBaX 3a0€3MeUeHOCTI TOBEPHEHHS, CTPOKOBOCTI, TUNIATHOCTI Ta
[ITbOBOTO XapakTepy BUKOpUCTaHHS. KpeauTHa oneparis - 1ie A0roBip o0 HaJaHHI KPEAUTY,
AKUI  CyNpOBOKYEThCS  3amucamMM 3a OaHKIBCBKMMHM  paxyHKamH, 3  BIJIOBIIHUM
BiT0OOpakeHHAM y OanaHcax KpelIuTopa Ta Mo3udyalibHUKA.

Cy0'eKTH TOCTIOAAPCHKOI iSUTBHOCTI MOXKYTh BHUKOPHCTOBYBAaTH Taki (popMu KpemuTy:
0aHKIBCHKHI, KOMEPIIHMIA, JTI3UHTOBUH, ITOTEYHHH, OJTAHKOBHIA, KOHCOPIIYMHHUH.

baHkiBChKMIT KpeouT HaJaeThCsi CyO'€ekTaM KpeauTyBaHHS BCiX (OpM BIACHOCTI Yy
TUMYacoBe KOPUCTYBaHHS Ha yMOBaX, epe0auyeHuX KPeIUTHUM JOTOBOPOM.

Kpenutu, siki Hanar0ThCsl OaHKaMU, TTOAUISIFOTHCS

3a CTPOKaMH KOPHCTYBaHHS Ha:

a) KOPOTKOCTPOKOBI — 70 1 pOKy; MOXXYThb HajgaBaTHUCs OaHKaMHM y pa3l THMYacOBUX
(biHaHCOBUX TPYAHOILIB, 110 BUHHUKAIOTh y 3B'A3Ky 3 BUTpaTaMH BUPOOHHLTBaA Ta 0O0Iry, He
3a0e3MeueHnX HaJaX0 KEHHSAM KOIITIB Y BIANOBITHOMY MEp10/i;

0) CcepemHbOCTPOKOBI - /10 3 POKIB; MOXKYTh HaJaBaTHUCA Ha OIUIaTy 00JaHAHHS, TOTOYHI
BUTPATH, HA (pIHAHCYBAHHS KaliTaJbHUX BKJIAJCHb;

B) JIOBIOCTPOKOBI - TMOHAJ 3 POKU; MOXYTh HajaBaTHCsS JUIsl (OpMYyBaHHS OCHOBHUX
¢onniB. OO0'ekTaMH KpeIUTyBaHHS MOXYTh OYyTHM KamiTajdbHI BUTPATH HA PEKOHCTPYKIIIO,
MOJIEpHI3allil0 Ta PO3IIMPEHHSI BXKE IIIOYUX OCHOBHUX (DOHJIB, HA HOBE OYIIBHUIITBO, Ha
NpUBaTH3AIIIIO Ta 1H.;

3a 3a0e3MeUeHHM Ha:

a) 3a0e3neueHi 3acTaBoo (MaifHOM, MAHOBUMU IIPaBaMH, IIHHUMH Marepami);
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0) rapanToBaHi (6aHkamu, (piHaHCAMU Y1 MATHOM TPETbOI 0COOM);

B) 3 IHIINUM 3a0e3MeYeHHsIM (TTOPYIHTEbCTBO, CBIIOIITBO CTPAX0OBOi OpraHizarii);

) He3a0e3neueHi (0JIaHKOBI); 3a CTYIICHEM PU3UKY Ha:

a) CTaH/IapTHI KPEIUTH;

0) KpeIuTH 3 MiJBUILEHUM PHU3UKOM; 32 METOaMHU HaJlaHH Ha!

a) KPEIUTH, 110 HAJIAIOTHCS Y Pa30BOMY MOPSAKY;

0) KpeawTH, IO HATAIOTHhCS BIAMOBIMHO 10 KpeawTHoi JiHii. Ilig kpeauTHOMO JiHIEO
pPO3yMIETBCSL 3roja OaHKy-KpeAuTOopa HAJAaTH KPEeIuT y MaiOyTHhOMY B po3Mipax, SKi He
MEPEBUIYIOTh 3a3JAeTih OOYMOBJICHI PO3MIpH 3a MEBHUU BIAPi30K dYacy 03 MpOoBEICHHS
JIOJJATKOBHUX CIEI[laIbHUX TIEPErOBOPIB;

B) rapaHTiiHi (i3 3a37aeriap 00yMOBJIECHOIO JaTOK HaJaHHs, 33 MOTPEOO0I0, 31 CTATHEHHSIM
KOMicii 3a 3000B's13aHHS);

3a CTPOKAMH IOTAIlIeHHS Ha:

a) KPEIUTH, [0 NOTalalTHCsl BOAHOYAC;

0) KpeauTH, 110 OTAIIAI0ThCS Y PO3CTPOUKY;

B) KpEAWTH, IO MOTallaloThCs JOCTPOKOBO (HAa BHMOTY KpeauTopa abo 3a 3asBOIO
NO3UYAJIbHUKA);

T') KPEIUTH, IO TOTAIIAI0THCS 3 PErPECi€lo TIATeXKIB;

1) KpeIUTH, 110 MOTalIatoThCs Miciis 00yMOBIEHOTO Mepioay (Micsls, KBapTaly).

[Tpouiec OGaHKIBCHKOTO KPEAMTYBAHHS 3IIMCHIOETHCS Ha MPUHIMMNAX 3a0€3MeYeHOCT,
MOBEPHEHHS, CTPOKOBOCTI, TUIATHOCTI Ta I[JILOBOT CIIPSIMOBAHOCTI.

[Tpunuun 3abe3neueHocTi KpeauTy nependadae HasBHICTh y OaHKy IMpaBa AJis 3aXUCTY
CBOIX 1HTEpEeCiB, HEJOMYLIEHHS 30MTKIB BiJl HEIOBEPHEHHS OOpry uepe3 HelIaTOCIPOMOXKHICTh
no3uyanbHuKa. [IpUHIUIN TOBEPHEHHS, CTPOKOBOCTI Ta IUIATHOCTI 03HAYAIOTh, 110 KPEIUT Mae
OyTH TOBEpHEHHUH MO3MYAIBHUKOM OaHKy y BH3HAUEHHM Yy KPEIUTHOMY JIOTOBOpPI CTPOK 13
BIJINOBIIHOIO TIJIATOIO 3a Woro kKopucTyBaHHs. L[ibOBHI XapakTep BUKOPUCTAHHS Iepeadadae
BKJIa/IEHHS MIO3WYKOBHX KOUITIB 13 KOHKPETHOIO METO0, BU3HAYEHOIO KPEAUTHUM JIOTOBOPOM.

Komepiiitnuii KpeuT € TOBapHOIO (OPMOIO KPEIUTY, Ka BU3HAYa€ BIJHOCHHM 3 MUTAHb
Nepepo3noIlIy MaTepiaJbHUX (QOHIIB 1 XapaKTepU3ye KPEAUTHY yroJly MiX JIBoMa Cy0'eKTaMHu
rOCMOAAPChKOT AISUTBHOCTI. YYacHUKM KPEAUTHUX BIAHOCUH TpU KOMEPLIMHOMY KpeauTi
PETYJIIOIOTh CBOi CTOCYHKH 1 MOXKYTh BUKOPHCTOBYBATH IJIATIXHI 3aCO0M y BUTJISA/II BEKCEIIiB.

[TorameHHst KOMEPLUIHHOTO KPeIUTYy MOXKe 3/11IHCHIOBATHCSA HIIIXOM:

orutaTu OOP>KHUKOM 32 BEKCEJIeM;
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nepeaayi BeKCemsl BiMOBIIHO 0 YHHHOTO 3aKOHO/JABCTBA 1HIIIHM IOpUANYHIN 0c001 (KpiM
0aHKIB Ta 1HIIMX KPETUTHUX YCTAHOB);

nepeoGopMIICHHSI KOMEPIIHHOTO KPEIUTY Ha OaHKIBCHKHUH.

Jli3uHTOBHIA KpEeauT — 1€ BIAHOCHMHHM MDK IOPUIUYHHUMH 0COO0aMH, SIKI BUHUKAIOTh y pasi
OpEHIM MaiiHa 1 CYPOBOKYIOThCS YKIIQJACHHSM JII3HHIOBOT YTO/IH.

ImoTeynmii kpeaut - 1e OCOONMBHUU BUJA BIJHOCHH 3 TNPHBOAY HAJaHHS KPEAWTIB Mij
3acTaBy HEPYXOMOI'O MaifHa.

KoHcopiiymanii kpeauT - 11e popMa KpeauTy, 10 HaAa€ThCsl OaHKIBCBKHM KOHCOPIIIYMOM
HUISIXOM:

a) aKyMYJIIOBaHHSI KPEIUTHUX PECYpPCiB y BU3HAYCHOMY OaHKYy 3 MOAAJbIINM HaJIaHHAM
KPEAUTY MO3UYATbHUKAM;

0) rapaHTyBaHHs 3arajJbHOI CyMH KpEIUTy MPOBITHUM OAaHKOM a0o0 Tpymoro OaHKiB;

B) 3MiHM TapaHTOBaHMX OaHKaMHU-yYaCHHUKAMH KBOT KpPEIUTHUX PECYpPCIB 3a pPaxyHOK
3aTydeHHs 1HIIMX OAHKIB I y4acTi B KOHCOPIIIYMHIN omepartii.

['00BHUMHU JTaHKAMU KPEAUTHOI CHUCTEeMH € OaHKM Ta KPEAWTHI YCTaHOBHU, IO, MAalO4H
minen3ito HanionansHoro 6anky YkpaiHu, OJHOYACHO BUCTYIAIOTh Y POJIi MPOJIABLIIB 1 MOKYIIIB
HAsSBHUX BUIBHHUX KOIITIB.

3rigno 3 3akoHoM Ykpainu «[Ipo 6aHku 1 OaHKIBCBKY AisIIBHICTEY (4. 5 cT. 3) 3aimy4eHHs 1
PO3MIIIIEHHS KPEIWTIB, KpiM OaHKiB, IHIIMMH HOPHIMYHUMH OCO0aMH 3a00pOHSETHCA, 3a
BUHATKOM BHIIAJIKiB, BU3HAUEHUX 3aKOHOJAaBYMMH akTamHu YKpainu. Boanowac ciig matu Ha
yBas3i, 110 BIJIMOBIIHO J0 CT. 8 3a3HaYEHOT0 3aKOHY 70 omnepalliii HamionansHoro 6anky Ykpainu
BITHECEHO HAaJaHHA KpEAMTIB JIMIIE KOMEpLIMHMM OaHKaM, a BXE OCTaHHI 3A1MCHIOIOTh
Oe3mocepesiHE KpPEAUTYBAaHHS MIANPUEMCTB 1 oprasizamii (ct. 25 3akony «lIpo OGanku i
0aHKIBCHKY HISUTBHICTBY).

Komepuiitai 6aHku 371HCHIOIOTH KPEIUTHI orepalii B MexaX KpeIuTHUX pecypciB, SKi
BOHU YTBOPIOIOTH Yy TMPOIECI CBOET AISUIBHOCTI. Y pa3i HEOOXIMHOCTI BOHU MOXYTh Ha
JIOTOBIPHMX 3acajaX IMO3M4YaTh pPecypcu OJUH B OJHOro a0 OJEep)KyBaTH TIO3WYKH B
HanionaneHoMy 0anHky YkpaiHu (Mi>KOAHKIBCbKI KPEeIUTH), 3aydaTH 1 pO3MIIIyBaTH KOLITH Y
¢dopMi 1eno3uTiB Ta BKIaAiB. BapTo, ofHaK, MaTu Ha yBasi, 1110 3arajJlbHUN PO3MIp OTpUMaHHS
KOMEpUIMHUMHU OaHKaMHU MIDKOAHKIBCBKMX KPEAHUTIB OOMEXKYETHCS JBOKPATHUM PO3MIPOM
BJIACHUX KOIITIB OAHKY.

Banku 371iCHIOIOTH KpeUTYBaHHS IIIIPUEMCTB Ta OpraHi3alliil Ha JOTOBIPHHUX YMOBax

[UTAXOM YKIAACHHA KPECAUTHUX )IOFOBOpiB.
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BignosigHo mo [lonoxeHHs PO KpeOUTYBaHHS IIi JOTOBOPH YKIIATAIOTHCS B MUCHMOBIM
dbopMi SK TNUIAXOM CKJIQJaHHS OJHOTO JOKYMEHTA, IMAMKCAHOTO KPEIUTOPOM Ta
MO3UYAIILHUKOM, TaK 1 IUIIXOM OOMIHY JINCTaMU, TellerpaMamMu, TeJeoHorpaMamMH.

®dopma KpeaAUTHOTO JOTOBOPY 3aTBepKeHa moctanoBoro [Ipasminas HBY Bin 28 BepecHs
1995 p. sk nonatok 1o IlonoxkeHHs Ipo KpeIuTyBaHHS.

Cy0'ekTH TIANPUEMHHIIBKOT MIsUTBHOCTI - PE3UIACHTH YKpaiHM - BIANOBITHO 1O CT. 4
3akony «IIpo 30BHINIHBOEKOHOMIYHY [isJIBHICTHY» MAalOTh IPaBO Ha OTPUMAHHS KPEAUTIB Bij
1HO3EMHHX CYO0'€EKTIB TOCIIOAAPCHKOT AisIbHOCTI. KpeauT B iHO3EeMHIN BaIIOTI IOPUIUYHI 0COOH
- pe3uIeHTH YKpaiHu MOXYTh OTPUMYBATH JIUIIC AJIs IUIHOBOTO (DiHAHCYBaHHS KOHKPETHOTO
IPOCKTY B Mekax mependadeHoi IXHIMH YCTaHOBUMMH JOKYMEHTAaMH AiSUIBHOCTI 1 TUIBKH Y
0e3roTiBkoBii (hopmi. OTpUMaHHsI 1 MOTAIICHHS KPEIUTHUX PECYpPCIB Ma€ 31HCHIOBATUCS Yepe3
CUCTEMY KOPECHOHJEHTCHKUX pPAaxXyHKIB, BIIKPUTUX YyIOBHOBa)XEHMMH OaHkamu abo
HarmionansanM 0aHKOM YKpaiHu B iHO3EMHHX OaHKaX.

KoHTpons 3a morameHHSM KpeOuTy, OTPHUMAHOTO pPE3HIEHTOM YKpaiHH B 1HO3EMHIi

BaJIIOTI BiJ] IHO3€MHOT'O 1HBECTOPA, MOKJIAa€THCS HAa YIOBHOBAKEHUH OaHK.

Japixosa JI.@.,
k.e.n., ooy. CHY im. B. Jlans

IPABOBI ACHHEKTH MEXAHI3MY OIIOJATKYBAHHA JJOXO/JIB
®I3UYHUX OCIF BII IHBUIEH/IB

ITogaTky Ha OOXOAM BIJA KaIlTallB BiAmoBigHo mo 1.m. 167.5.3 m. 167.5 ct. 167 IIKY
BIJTHOCSITBHCS /10 MACUBHUX J0X0/1B. BoHM He nuiie 3a0e3meuyroTh HallOBHEHHS OIOJKETIB, aje i
3MIHCHIOIOTh Oe3nmocepeqHiil BIUIMB Ha akTuBi3aliio (iHaHcoBux mporeciB. Cepex Takux
MOJIaTKIB 0COOJIMBE Miclle 3aliMae OMOJATKyBaHHS JUBIJIEHMIB, OCKUIbKU MPIOPUTETHUM
HANpPSIMKOM JAISUIBHOCTI Cy0’€KTIB rocrnofaproBaHHs € (OpMyBaHHS JUBIJCHAHOI MOJNITUKH, 00
mume i1 e(eKTUBHICTh MiABMILYE PUHKOBY BapTICTh MIANPHEMCTBA Ta BHUCTYNA€ BaroMHUM
YUHHUKOM BIUJIMBY Ha 3aJy4YE€HHS 1HO3€MHUX 1HBECTUIIIH.

[lutaHHsIM  OMOAATKYBaHHSA JOXOAIB BIJ JWMBIACHAIB TPHAUISAIN CBOI  poOOTH
T.M.AxceonoBa, O.B. T'ypuak, B.Il. Bummausenwskuii, [.I. Kamina, B.I'. JlomaroBchkuii,
J.B.Cepebpsicbkuii, A.M. Cokonosceka, 1.B. Onekcanapenko, 1.FO. KoBtyn Ta inmi, npote

HaNpsAMOK 1X JOCHIJKeHb OyB CIIPSIMOBAaHUI Ha JTOCIIIKEHHS ONOJATKYBaHHS IOPHIUYHUX OCiO.
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Boanouac wopmu IIKY [1] mepenbauaroTh omogaTKyBaHHS TOXOJMIB BiJ IUBINEHAIB 1 s
G13UYHUX 0Ci0, TPOTE HA CHOTOMAHI IIEW aCMEeKT 3aJMIIAETHCS M03a yBarorw HaykoBIliB. JK.B.
ITickora, I.M. Ilypkan [2, c¢ 118] caymHo BkasywoTb, mo HopMu IIKY Bigpi3HSOTHCS
HEIPO30PICTIO Ta CKJIAJIHICTIO 1 PO310paTHCs B HUX HE JIETKO HaBITh JJIA MPOQEeCiOHATIB.

Tpeba koHCTaTyBaTH, 110 OpraHk MiHiCTepCTBa 10XO0/IB 1 300piB YKpaiHu Jyke peTeabHO
KOHTPOJIIOIOTh HAJXOJDKCHHS TOJATKy Ha goxoaud (i3udamx ocid (0coOHCTO JOXOIIB Bif
nuBineHiB). OTpUMaHHS JUBIJICH/IIB € OJHUM 13 HAHCYTTEBIIIMX IpaB akKIliOHEpa YM YYaCHHKA
ToBapuctBa. Came TOMY JOCTIIKEHHS IIPAaBOBOI0 MEXaHI3My OIMOJAaTKYBaHHS JOXO/IB (PI3UYHHUX
0ci0 Bijx AuBiIEHAIB HAOYBa€ 0COOIMBOI aKTYyalIbHOCTI.

[Ilo cTrocyeThcst OMOJATKYBaHHS JUBIICH/IIB, TO BIAMOBIAHO 10 miamyHkTa 14.1.49 m. 14.1
ITIKY Bix 02.12.2010 p. Ne 2755-VI, nuBigeHam — 1e miaTix, KU 31HCHIOE IOPUANIHA 0c00a —
E€MITeHT KOPIMOPAaTUBHUX IPaB YM 1HBECTUIIIMHUX CEPTH(IKATIB Ha KOPHCTh BJIACHHUKA TaKHX
KOPITOPATHBHUX TPaB, IHBECTUIIHHUX CepTU(IKATIB Ta IHIINX [IHHUX HarepiB, M0 3aCBiIIYIOTh
IpaBO BJIACHOCTI iHBECTOpa Ha dYacTKy (maif) y MaiiHi (akTHBax) eMiTeHTa, y 3B’S3Ky 3
PO3MOIIIOM YaCTUHU HOro MpUOYTKY, pO3PaxOBAaHOTO 3a MpaBUIaMH OyXTralTepChbKOro OOJIKY.
[Ipy 1BOMY €MITEHT KOPIOPATUBHUX IIPaB MOXKE BUIUIAYYBATH IX BJIACHHUKY JAMBIICHIH,
HE3aJICKHO BiJ] TOTO, € OIMOAATKOBYBaHUI MPHOYTOK, PO3PAXOBAHMIA 32 MPAaBUIAMH, HABEICHUMHU
y cr. 152 T[IKY, g Hi.

CBoeyacHa BUWIUIATa JMBIICHIIB € OCHOBHMM IIOKa3HUKOM JiSJIBHOCTI CyO’€KTa
TOCIIO/IAPIOBAHHSA, OCKUIBKM CUTHAJI3Y€ akIlioHEepaM Ta IHBECTOpaM MpO 3AAaTHICTh  LIbOTO
cy0’€eKTa oJlep KyBaTH JOX1]] Ta BUKOHYBAaTH CBO1 3000B’sI3aHHS Mepe]] aKlliOHepaMHu, KI MaroTh
IIPaBO Ha YaCTKy NpUOYTKY (MBIIEHAIB) MPOMOPILIHHO 10 YaCTKU KOXKHOTO 3 HUX.

Mexanizm ononatkyBanHs IIJI®O, sk BigoMo, nependadae yTpUMaHHS MOJATKy B
JOKEpeNno BUILIAT TOJATKOBUMHU areHTaMu IpH HapaxyBaHHI 1 BHUIUIATI JOXOJIB TJIATHUKaM
noxaatkiB. [lyakrom 167.5 ct. 167 TIKY BcTtaHOBIEHO, 10 CTaBKU MOAATKY HA MACHUBHI JT0XO0JU
710 0a3M BCTAHOBITIOKOTHCS Y TAKUX PO3Mipax:

20 % - g mMacMBHMX JOXOJIB, Y TOMY YHCII HapaXOBaHUX Yy BUIJISI JUBIJEHAIB IO
akuifsx 1 / abo 1HBECTULIMHMM cepTH(dikaTaM, L0 BUIUIAUYIOTHCS 1HCTUTYTaMHU CIIJIBHOTO
1HBECTYBaHHs (KpIM 3a3Hau€HUX y MiANyHKTI 167.5.2 mporo nyHkty) (m.m. 167.5.1 n. 167.5 cr.
167 IIKY).

5 % - ang moxomiB y BWIJISAI JUBIACHMAIB MO aKIiSX 1 KOPIOPATUBHUM IIpaBaM,

HapaxOBaHUM PE3UJICHTAaMH - TNIATHUKAMHU MOJIaTKy Ha MPHOYTOK MiANPUEMCTB (KpiM JI0XOJIB Y
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BUTJISAMI JAWBIACHIIB TIO akKIisX, IHBECTHIIMHUMH cepTudikaTaMu, M0 BUIUIAYYIOTHCS
IHCTUTYTaMu CHiJILHOTO iHBecTyBaHHs) (1.1, 167.5.2 m. 167.5 ct. 167 IIKYVY).

Boanouac BigmoBigHo g0 m.a. 165.1.18 m. 165.1 cr. 165 TIKY no cknamy 3arajibHOTO
MICSYHOI'O OMOJATKOBYBAHOTO JOXOJYy IUIATHMKA MOAATKY HE BKJIIOYAIOTHCS AMUBIACHIM, SKI
HApaxOBYIOTHCS HA KOPHUCTh IUIATHUKA IMOJATKY y BHIJISINI aKIii (Y4acTOK, MmaiB), eMiTOBaHHMX
IOPUIMYHOI0 OCO0OI0 - PE3UIACHTOM, IO HApaxOBYE Taki IUBIACHAM, 32 YMOBH, IO TaKe
HapaxyBaHHS J>KOJHHUM YHHOM HE 3MIHIOE TIPOMOPIKA (YacTOK) ydacTi BCIX akKIliOHEPIiB
(BMacHUKIB) y cTaTyTHOMY (OHJI €MITeHTa, Ta B PE3yJbTaTi SAKOTO 301IBIIYEThCS CTaTyTHUUN
¢doHJ eMiTeHTa Ha CYKYITHY HOMiHAJIbHY BapTiCTh HApaXxOBAaHUX JWBIICHIIB.

Pazom 3 tum m.m. 170.5.2 mynkry 170.5.2 cr. 170 TIKY Bu3HaueHo, 1m0 Oyab-sSKUN
PE3UICHT, SIKUH HapaxoBYy€ NWBIIECH/M, BKIIOYAIOYM TOTO, IO CIJIauye€ MOJATOK Ha MPUOYTOK
HiAIPUEMCTB Yy cmoci®, BIAMIHHUN BiJ 3aralbHOr0 (€ CyO0'€KTOM CIpPOIIEHOI CHUCTEMU
OTOJATKyBaHHs), a00 3BIIBHCHWHA BiJ CIUIATH TaKOTO MOJATKy 3 OyIb-SKUX IIJICTaB €
MOJATKOBUM areHTOM IpU HapaxXyBaHHI JIWBiJICH/IB.

[Topsin 3 um BiamosimHo mo m.am. 170.5.4 m. 170.5 cr. 170 I[IKY noxonm, 3a3HayeHi B
[bOMY NYHKTi, OCTaTOYHO OIOJATKOBYIOTHCS MOJATKOBUM AareHTOM Ipu IX HapaxyBaHHI
IUTATHUKY TIOJaTKy 3a CTaBKOIO, BU3HAUeHOo 1.11. 167.5.1 1 167.5.2 m. 167.5 ct. 167 I[IKY.

TakuM YHMHOM, 3aCTOCYBaHHS CTaBOK MOJATKy Ha JOXO0U (i3HIHUX 0Ci0 y po3mipi 5% abo
20% Ha cyMH [OOXOIB, HapaxOBaHUX Yy BUIJISAL AUBIACHIIB, 3aJ€KUTh BiJ TOro, YU €
MOJIaTKOBUM areHT IUIATHUKOM MOJATKy Ha IPUOYTOK IMiIPUEMCTB.

KpiM Toro, nuBineHau, HapaxoBaHl Ha KOpPUCTb Gi3MYHUX o0ci0 (y TOMy uuci
HEpEe3WICHTIB) 3a akUiIMU abo IHIIMMHU KOPIOPATUBHUMHU IpaBaMH, SKI MalOTh CTaTycC
npuBiIeoBaHMX a00 IHIIMK CTaTyC, 1O Mependavae BUIIATY (PIKCOBAHOT'O PO3MIpPY JUBIIACH/IB
Yl CyMH, fIKa € OUTBIIOI0 3a CyMy BUIUIAT, PO3PaxOBaHy Ha TaKy IHIIY aKIlilo (KOPHIOpaTHBHE
MIPaBO), €MITOBaHY TAKUM IUTATHUKOM IIOJAaTKY, PHUPIBHIOETHCS 3 METOIO OTOJATKYBaHHS JIO
BUIUIATH 3apOOITHOI IJIATH 3 BIAMOBIIHUM OMOJIATKYBAHHSIM Ta BKJIIOUEHHSIM CyMH BHILIAT JI0
CKJIaJly BUTpAT IUIaTHUKA MOJIATKy, TOOTO 3a craBkamu 15 1 20 BigcotkiB (m.m. 170.5.3 m. 170.5
ct. 170 TIKY).

3rigHo 3 JloBiZHMKOM O3HaK JI0XOAIB (I3MYHMX OCI0 y BUIISAL AUBIACHAIB (KpiM
JTUBIICH 1B, BKa3aHuX B IL.I. 165.1.18 m. 165.1 ct. 165 TIKYVY), BimoOpaxaroTbcst y TOTaTKOBOMY
pPO3paxyHKy 3a dhopmoro Nel 1D iz 03HAKOI0 JIOXOY "109".
JluBineHau, siki HApaxoOBYIOThCS Ha KOPHUCTh MUIATHUKA MOAATKY y BUTJISAI aKiliid (4acToOK, MaiB),

€MITOBaHHUX IOPUIMYHOIO O0COOO0I0 - PE3UACHTOM, 1[0 HAPaxXOBYE TaKi AWBIACHIM, 32 YMOBH, IIIO
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TaKe HapaxyBaHHS >KOJHUM YMHOM HE 3MIHIOE TPOIOPI (4acTOK) y4acTi BCIX aKIiOHEepiB
(BMacHUKIB) y cTaTyTHOMY (POHJII €MITEHTA 1 B Pe3yJIbTaTl SKOTO 301UIBIIYETHCS CTaTYyTHUH (POHT
E€MITeHTa Ha CYKYITHY HOMIHaJIbHY BapTICTh HapaxoBaHMWX AuBimeH B (.. 165.1.18 m. 165.1 cr.
165 TIKY), BimoOpakarOThCsl Y MOJATKOBOMY po3paxyHKy 3a ¢opmoro NelJI® mix o3HaKoro
noxonxy "142".

3 01 ciuas 2015 poky BITHOCHO «BiJICOTKIB, HapaXxOBaHWUX 3a MOJATKOBUN (3BITHHIA)
MiCAIlb Ha CyMH OaHKIBCBKHMX BKJIAQTHUX (ICMO3UTHUX) a00 TMOTOYHUX PaxXyHKIB, OIIAJIHHUX
(mermo3uTHUX) cepTU(diKaTiB, BKIAAIB (IEMO3UTIB) YJIEHIB KPEAUTHUX CHIJIOK B KPEAUTHIN
coinui» 3rigao n. 167.5 TIKY craka I1J®O BcranoBnena y posmipi 20 % 11 macuBHUX
JIOXOMiB (32 BUHATKOM OKpemux aAuBiAeHniB). [lepenmik MacMBHUX JOXOMIB BH3HAYCHUU
nignyakrom 167.5.3 IlonarkoBoro Kojekcy, B ikuid, 30kpeMa, BKIIOUYEHI:

- BIJICOTKHM Ha MOTOYHUI a00 NeNo3UTHHM (BKIIaIHHI) OaHKIBCHKHM paXxyHOK;

- BIJICOTKH Ha BKJIAJI (JITIO3UT) B KPSIUTHHUX COFO3aX.

Crig 3a3Ha4MTH, MO0 y TOJATKOBOMY KOJIEKCI € IMpaBOBa KOJi3is BIJHOCHO MOXKIIMBHUX
craBok I1/I®PO 3 geno3uTis.

B a63ami apyromy mm. 170.4.1 TIKVY cka3ano, mo «llogaTkoBUM areHTOM y CTpOKH,
BU3HAuUeHI muM KomeKcoM i MiCSIMHOTO ITOJAaTKOBOTO TEpioAy, MO OIOKETY CIUIaYyeThCs
(mepepaxoBYEThCA) 3arajibHa CyMa MOIAaTKy, HAPAXOBAaHOTO 33 CTaBKOIO, BU3HAYEHOIO a03aIioM
nepmuM nyHKTy 167.1 crarti 167 uboro Kozekcy, 13 3arajibHOT CyMH BiJICOTKIB, HApaXOBaHUX 32
MOJAaTKOBUHM (3BITHUI) MICSIb HA CyMU OAHKIBCHKUX BKIQJAHUX (JIETIO3UTHUX) a00 MOTOYHHX
PaxyHKIB, OLIaJIHUX (JAETIO3UTHUX) CEPTU(IKATIB, BKJIAIIB (JEMO3UTIB) YJIEHIB KPEIUTHOI CIILIIKU
Yy KPEAUTHIN CIUTIII.

[Tocunanus Ha a63arn nepmuid 1. 167.1 ct. 167 IIKY roBopuTs mpo Te, 0 MOBa HAEThCS
npo craBky B 15 %. Buxoauts, nn.170.4.1 c¢1.170 IIKY He y3ropkyerbes 3 mianyHkroMm 167.5.1
ct. 167 IlogatkoBoro Konekcy.

Ha mixcraBi 1poro Mo)kHa TOBOPUTH NPO HASBHICTh IPAaBOBOI KOJI3li Ta MiJCTaB IS
3actocyBaHHd mn.4.1.4 cr.4 1 nyHkry 56.21 cr1.56 IIKVY, sxi 3000B'3yI0Tb KOHTPOJIOOYI
OpraHd MpUNMATH PIIIEHHS Ha KOPHUCTh IJIaTHHKA MOJATKiB, SKIIO HOPMH OJHOTO M TOTO XK
HOPMATHUBHO-TIPABOBOTO aKTy CymepedaTh MK COOOI0 Ta MPHITYCKAlOTh HEOJHO3HAYHE
(MHOXMHHE) TPaKTyBaHHS IIpaB Ta 000B'A3KIB IUIATHUKIB MOJATKIB 200 KOHTPOIIOIOYMX OpPTraHiB.

ATe 11e HepeanbHUl BapiaHT PO3BUTKY Moii. [lomaTkoBi areHTH Ha 3aCTOCYBaHHS CTaBKHU
B 15% BignosimHo no nm.170.4.1 ct.170 TIKY ne migyts. Ha caiitax OaraThbox OaHKIB €

noBioMIIeHHS TIpo Te, mo 3 01 ciunsa 2015 poky gie craBka 20 % 1715 TPOIIEHTHUX JTOXO/IIB.
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Ile Ge3neunuii BapiaHT onoaaTkyBaHHA s O0ankiB. Amxke dakruyno I1/1PO 3a craBkoro
20 % (a ve 15 %) nnaTuTh KIi€HT OaHKY, a HE caM OaHK.

TakuM 4MHOM, IOJJATKOBI areHTH BiI0OpakaloTh 3arajbHy CyMy JOXO[IB, HAPAXOBAHUX Y
BUTJISIII BiJICOTKIB HA TTOTOYHUN a0 NETO3UTHHN (BKIAAHUI) OAHKIBCHKUN PaxyHOK; BIJICOTKH
Ha BKJIAJ (IEMO3UT) B KPEIUTHUX COI03aX; IHII BIJICOTKH 1 CyMy HApaXxOBaHOTO (YTPUMAaHOTO)
[TADO y 3BiTHOCTI 32 hopmotro Ne 1/1D.

[Ipu omopaTKkyBaHHI 1HIIMX BIJICOTKIB Ta JAMUCKOHTHUX JOXOIB TOJATKOBHUM areHTaM
JIOBEJICTHCS TaK camMo BimoOpaxkaTu iH(popMaIliro Ipo cyMy HapaxOBaHHUX JOXOIB Ta YTPUMaHUX
MOJIaTKIB OKPEMO MO KOXKHOMY OJIepKyBaueBi A0xXofiB. IIpu 1pboMy BKa3zaHi JOXOIU TaKOK
HiASATal0Th OMOJATKYBAaHHIO MPH iX HapaxyBaHHI (3rizHo mm.170.4.3 TIKYVY). [lie Hopma 3akoHY
Ipo MepepaxyHOK CyMHU YTPUMAHOIO IMOAATKY IpU JOCTPOKOBOMY PpO3ipBaHHI JOTOBOPY
neno3uty. 3rigxo nn.170.4.4 IIKY mxepenom nmoBepHeHHsS HaaMipHO yrpuMaHux cyM [1JIDO e
CyMH TIOJAaTKy, IO IIJISTAI0Th IEPEPaxXyBaHHIO IOJATKOBHM areHTOM 33 MOTOYHHHA Ta
HACTYITHUN TIOJATKOBUH (3BITHUI) MiCSAIIb.

TakuM 4YMHOM, 3TiAHO 3 MporHo3amu MiHicTepcTBa (iHAHCIB YKpaiHH, peanizailis
3alpONOHOBAHMX HOPM 3 TMIJABUIICHUMH BIJICOTKAMU HAJacThb MOMIJIMBICTh 3aly4UTH 10
oromkery 2015 poky 6;u3bko 10,2 muipa rpH. Lle 3HagHO Oinble, HIX MMEBHI METOJU €KOHOMII,
3arpoIOHOBaHI YPSIAOM.
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Nowadays society understands that intellectual property is one of the most valuable
human funds. Because of significance of intellectual activity, especially because of its results for
socio-economic development of any society, the demand for it is also growing intensively. The
experience shows that creative intellectual activity becomes determinative and decisive driving
force of any development. They designate the strategy and tactics of socio-economic progress of
any country, including Ukraine [1, p. 11]. Therefore intellectual property is often a subject of a
wrongful act, trespasses, unauthorized using.

Creating of culture and respect to the rights of intellectual property is a necessary task for
our country. Lack of awareness of society in the protection and defense of such rights often leads
to their violation that negatively affects on economic development of the country and on its
international image. All these facts specify the relevance of the chosen topic.

General aspects of protection and enforcement of intellectual property were investigated
by such domestic jurists as A. Babaskin, I. Babich, S. Berveno, L. Veretelnyk, V. Lutz, R.
Maidanyk, A. Pushkin, V. Samoilenko, E. Kharitonov, R. Shyshko, and also by foreign jurists A.
Amangeldy, M. Bragynsky, V. Vitryanskyy, T. lllaryonova, A. Joffe, N. Egorov, A. Koretsky,
Romanets Yu, L. Rudnev, E. Sukhanov and others.

It should be noted that the rules which protect the rights of intellectual property and are
registered in the Civil Code of Ukraine, from the very beginning significantly differed from the
similar principles provided by special Ukrainian laws about intellectual property. Each of these
laws independently defined the ways for protection of violated rights. They did not coincide with
each other, they even contradicted each other. This disadvantage was taken into account in the
Civil Code of Ukraine: all rules about the protection of intellectual property rights are registered
in the General part of the fourth book. They are compactly grouped and concern all subjects of
intellectual property rights. The articles 431, 432 [2], are dedicated to these rules, which should
be regarded as special, additional to the general rules about the protection of civil rights, which
are contained in Chapter Three of the Civil Code of Ukraine.

Each method of protection, which is used to protect the violated or contested intellectual
property rights, will acquire a certain particularity with consideration of the institute of
intellectual property rights’ specificity and the subjects to which these rights are acquired.
Herewith the majority of disputes about the violation of intellectual property rights nowadays are
considered by the economic courts, which make the basis for practice, including the protection of

patents’ rights and ways of individualization. However, important cases, for example in the area

97



of creators’ copyright and their assignees, are considered by general courts. We should mention
that the Supreme Court of Ukraine repeatedly conducted the generalization of judicial practice
and gave explanations of topical and controversial issues concerning the cases’ consideration in
the area of intellectual property.

Thus, the Supreme Economic Court of Ukraine explained that the presentation of the
claim about marks for goods and services rights’ confession, according to Art. 16 Civil Code of
Ukraine is a way to protect civil rights in a court by recognizing the law [3, p. 1]. Based on the
cases’ analysis, SECU also mentioned that a failure to prove by a claimant the fact of damage’s
infliction and its size include the possibility of the claim for allowance for damage in connection
with using mark for goods and services without the claimant’s permission[4, p. 7].

Article 432 Civil Code of Ukraine fixes special rules to protect intellectual property rights
by court. Therefore, the protection of person’s intellectual property rights is made by common
ways predicted by Art. 16 Civil Code of Ukraine and specific ways predicted especially for the
protection of intellectual property.

However, the effectiveness of certain measures for protection of broken intellectual
property rights calls doubts. So, we can hardly regard the fact of publication in the media the
information about the right’s violation and the content of the adjudication as a proper measure of
protection. All facts about offenders must be published, not just the data about the act of
violation [5, p.384]. Of course it must be done with consideration of legislation about personal
data’s protection.

The problem of intellectual property rights’ protection in the view of considerable
number of violations in this area is still important in Ukraine. Separately the fight with “piracy”
in the area of intellectual property right is examined like a priority national’s policy. In order to
prevent this negative phenomenon the institute of public inspectors for intellectual property was
introduced in the country, the government’s control for compliance the demands of the
legislation by all relation’s participants in the production and distribution of disks for laser
reading systems is made. The police and supervisory authorities also help in the fight against
“piracy”.

Nowadays the State Service of Intellectual Property of Ukraine has prepared the Concept
of the State Target Program of licensing software (it is approved by the Cabinet of Ministers of
Ukraine), which is used by public authorities during 2011-2015 [6]. In the explanatory note they
pay attention to the fact that using of unlicensed software by public authorities was indicated in

the report of the trade representative of the US concerning to the “List 3017, which was
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published in April 30, 2010. The US Government, taking into account the change of the
government’s leadership, mentioned that Ukraine has opportunities and therefore it has to
overcome the problems that have existed in the area of protection of intellectual property, but at
the same time leaves its status within the “List 301" unchanged, despite a proposal to leave it in
the list of countries with the highest level of piracy in the world with an unscheduled review of
this position in 6 months. As you know, the first steps for software’s legalization were made by
the government which accepted the resolution of the Cabinet of Ministers of Ukraine “On
approval of the order of software’s legalization in the executive branch” on 10 September 2003,
Ne 253 [7] and also an approval of the order of the contract’s acceptance about computer
programs’ legalization. As we can see, despite the level’s of using unlicensed copies of computer
programs by public authorities gradual decline, to solve the problems of software’s legalization
at the state level, as it is mentioned in the explanatory note to the Concept’s project, can be done
only by the development and adoption of the state target program of software’s licensing
(legalization), which is used by public authorities.

Finally we can mention that it can be considered like a positive the fact that since 2003
the specialized courts’ houses which examined economic cases, related with protecting the rights
on subjects of intellectual property rights, started working in SECU and appellate economic
courts. It certainly helps to provide effective mechanisms of implementation the legislative
norms to protect these rights. The importance of these specialized courts’ houses in SECU and
appellate courts is proved by the amount of these cases, by quality of solutions, and preparation
of generalizations and explanations of practice of law in cases of intellectual property rights will
lead Ukrainian legislation in this area according to the Civil Code of Ukraine.

We need to regard the active position of the legislator in question of formation of
effective legal norms for qualitative protection of intellectual property rights, providing of all-
round implementation of intellectual property rights like an integral part of the most important
task of the modern country. Legislation’s reforming in Ukraine still continues, and it makes the
possibility to hope that the existing gaps in the regulatory system of intellectual property rights’
protection and their practical protection can be effectively overcome.
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Hayxoeuii kepisnux: k.10.1. ooy. Kannina I'.A.
ITPOBJIEMA 3AXHCTY IIPAB IHTEJIEKTYAJIBHOI BJIACHOCTI B CYYACHIH YKPAIHI

Ha renepimniii yac, Ha xajnb, MPAaBOBUN PO3BUTOK YKpaiHM BiAOYBa€ThCsS MPAKTUYHO 3a
BilicbkOBUX yMOB. Lle, 6e3nepedno, He 1ae MUPOKUX MOXKIMBOCTEH Ha peopMyBaHHs PaBOBOT
cucteMu Kkpainu. [Ipore HaBiTH 3a TaKUX YMOB, CIIif] TaM’SITaTH, 1[0 B Cy4YaCHOMY I[UBLIbHOMY
npaBi npoOjemMa 3aXUCTy MpaB 1IHTEJIEKTYaJbHOI BIACHICTh, € BaXXJIMBOIO Ta aKTyalbHOI. bo, y
BCIX CYYacCHHMX KpaiHax CBITY IHTEJIEKTyalbHa BIJACHICTP € OJIHUM 3 HaWIMOTYKHIMINUX

aKTUBATOPIB HAYKOBO-TEXHIYHOT'O POTPECY Y BCIX 00JIACTIX PO3BUTKY CYCIIIbCTBA.
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He3Baxaroun Ha TOMITHHH TIporpec, MIOCATHYTHH OCTaHHIMH pokamMu Yy cdepi
3aKOHOJIaBUOTO 3a0€3MedYeHHs] IUBUIBHOI MPAaBOBOi OXOPOHHM I1HTEICKTYaJIbHOI BJIACHOCTI, Ha
JTYMKY MDKHApOJHHMX €KCIEepTiB, 1i HEIOCKOHAJICTh BCE IIEe € OJHUM 3 (aKTOpiB, SKHUMA
HEPEIIKO/PKAE CTBOPEHHIO B YKpaiHi €(EeKTUBHOI CHCTEMM 3aXMCTy IpaB IHTEIEKTYaJbHOI
Bi1acHocri [ 1, €. 18].

BuBYeHHSAM [aHOTO MHUTAHHS 3aHUMAIOTHCS 0araTto YKpaiHChKMX BUEHUX 1 JOCIIIHUKIB
taki sk, Cinenko B., Menbnauk O., bepnatosuu O., Xpycranbosa B., [[yourcekuii M. Ta iH1I1.

MeToro JOCHIKEHHSI € PO3IJIsi[ OCHOBHUX TMPOOJIEMHHMX acIeKTiB y cdepi mpaBoBOro
MEXaHi3My 3aXUCTy MPaB IHTEIEKTYaIbHOI BIIACHOCTI B YKpaiHi.

HeoOximHicTh 3aXMCTy I1HTEJEKTyaJbHOI BIACHOCTI CTajla HAasBHOIO MOTPeOOro.
Hacamniepesn, 3a3HauMMo, L0 I1HTEJIEKTyalbHA BIJIACHICTh - 1€ BJIACHICTb HA pe3yJbTaTu
IHTENEeKTyalbHOI, TBOPYOI MISJIBHOCTI, 110 HaOyJM NPaBOBOi OXOPOHU. 3 MOMEHTY HaJaHHS
PaBOBOi OXOPOHM TOMY 4YH IHIIOMY pe3yJabTaTy TBOPYOi MiSUTBHOCTI BUHHKA€E MPaBO
IHTEJICKTyaIbHOI BJIACHOCTI Ha Lieit pe3ynbrar [2, C. 12].

Pokamu B VYkpaiHi nocTynoBo (OpMyeThCsl IUIICHA CHCTEMa IPABOBOI OXOPOHHU
IHTEJIEKTYalIbHOI BIACHOCTI. 3apajy CIpPaBEAIUBOCTI 3a3HAYMMO, 110 B HANIM JepikaBi iCHYE
JIeK1TbKa KOMITETIB, areHTCTB a00 BiJIOMCTB, IO OMIKYIOTHCS COIIaIbHUM 3aXHCTOM T'POMAJISH
KpaiHH CTOCOBHO 1X aBTOPCHKHUX 1 CYMIKHHUX TIpaB Iie: Jlep>kaBHE maTeHTHE BiIOMCTBO YKpaiHu,
Kowmirer 3 iHTe/eKTyaabHOI BIacHOCTI, JlepskaBHE areHTCTBO YKpaiHU 3 aBTOPCHKUX 1 CYMIKHUX
npaB Tomo. He3paxaroun Ha OKpeMi HEIONIKM CUCTEMH OXOPOHHM IIPaB Ha IHTENEKTyaJbHY
BJIACHICTH, IIO CKJIANacsi B YKpaiHi, B IJIOMy MOKHA CTBEP/UKYBATH, IO 3a3HaueHa CHUCTEMa
BIJINIOB11a€ MI>KHAPOJHUM CTaHAApTaM 1 MOXe 3a0€3MeYUTH HAJIEKHY OXOPOHY IpaB Ha 00'€KTH
iHTeJIeKTyanbHOl BiacHOCTI [3, € .11]. Ajie Takoi OIliHKK HEe MOKHA JaTH CUCTEMi 3aXHUCTy MpaB
IHTENEeKTyalnbHOI BJIACHOCTI. binblie Toro, € BCi MiJCTaBM CTBEP/DKYBAaTH, IO 3aXUCT IpaB
IHTEJIEKTYaJIbHOI BJIACHOCT1 HE BIJINOBIAAa€ CydacHUM BuMoraMm. BiH He 3a0e3neuye HaJailiHOTO I
e(hEeKTUBHOTO 3aXUCTY 1HTEICKTYaJIbHOI BIIACHOCTI.

Tak, 3a 1aHMMHM YKpaiHCBKOTO IIEHTPY €KOHOMIYHHUX 1 MOJITHYHUX HOCHKeHb M. O.
Pazymxosa (YLEIT) cepen mpobiemM 0XOpOHH IHTENEKTYaIbHOI BIaCHOCTI B YKpaiHi HalOL1b1I1
CEpHO3HHUMH € TaKi: OXOPOHA KOMI'IOTEPHUX Mporpam 1 06a3 naHux (Bia3HauuiIu 65% OMUTaHUX
YHEITA EKCIIEPTIB), 3axuct Big HenoOpocoBechbHOI KoHKypeHIli (55,6%), 0XOopoHa 3HaKiB
1u1st ToBapiB 1 mocnyr (52,1%), oxopoHa BUpOOHHKIB ayioBizyanbHOI mpoaykii (50%) [4, C. 4].

[TocunenHss 3axuCTy TMpaB IHTENEKTyaJbHOI BJIACHOCTI B YKpaiHi MOB'SI3aHO 3

MIPUBEJICHHSAM 3aKOHOJABCTBAa YKpAiHU y BIAMOBIAHICT 13 3aK0HOMaBCTBOM €C BIAMOBIIHO 10
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3aranpHOJCPXKABHOT MpOrpamMH  aJanTaiii 3aKOHOAABCTBA YKpaiHM [0 3aKOHOJABCTBA
€porneticbkoro Coro3y (1629-15), 3atBepmkenoi 3akonoM Ykpainu Bix 18 6epesnst 2004 poky.

TakuM 4MHOM, BpaXOBYIOUYH MPOOJIEMH 3aXUCTY 1HTEJIEKTYaJIbHOI BIACHOCTI B YKpaiHi Ta
HaMaraHHs HaOMMKeHHs Hamoi jgepkaBu 10 €C icHye HEOOXITHICTh BIOCKOHAJICHHS
3aKOHOJIAaBCTBA YKpaiHM IMIO0 3aXUCTY MPaB IHTEIEKTYAIbHOI BIACHOCTI.

3a Bechb Yac CTAHOBJICHHS IpaBa IHTEJIEKTYaJbHOI BJIACHOCTI YKpaiHM MPONOHYBAINCH
PI3HOMAaHITHI TIPOEKTH, PO3POOJISIIMCh HAIIOHAJIbHI Ta MDKHAPOIHI HOPMATHBHO-TIPABOBI aKTH,
BBOJIMJIUCH Ta BIAMIHSJIMCh CHUCTEMH pEECTpallii HAyKOBUX BIIKPHUTTIB, MPOTE MpodiieMa Tak 1
3anMmaeTbes BiakpuTor. Ha mouarky 90-x pp. XX cr. micist 3100yTTst YKpaiHO HE3IeKHOCTI
y JepKaBi criocTepiraiacs Kpusza y CHUCTEMi MPaBOBOi OXOPOHH OO0’ €KTIB IHTEIEKTYaIbHOI
BJIACHOCTI, 3YMOBJICHA BIJICYTHICTIO HAI[lOHAIBPHOI HOpPMAaTMBHOI 0a3uM Ta CIHEmiaIbHUX
JEp>KaBHUX OpraHiB y il cdepi. 3 mpuitHatTsam LusinbHOoro kogekcy Ykpainu y 2003 p. B
VYkpaini Oyiau 3aKpilicHi OCHOBHI aCIEKTH 3aXHCTy MpaBa Ha HaykoBe BigkpurTs [5]. Came
ICTOpUYHA TpaJWIlisi TPaBOBOi OXOPOHHU IHTENIEKTYaJdbHOI BIIACHOCTI IpaBa Ha HAyKOBE
BIJIKPUTTS A€ 3MOTY PO3TIIsAaTH YKpaiHy SIK HEB1J €MHUI €JIeMEHT €BPOIEHCHKOI 1 I100albHOT
CUCTEMH MPABOBOTO PETYIIOBAHHS 1HTENEKTYalbHOT AiSNIBHOCTI Ta 3aXMUCTY 11 pe3y/bTaTiB.

Bu3Hauyaroun acrekTd peryaroBaHHS BiTHOCHH WIOAO IpaBa Ha HAyKOBE BIAKPUTTS
3apyOiKHUX KpaiH, BapTo KIacu(iKyBaTH iX 3aJIKHO BiJl piBHS IHHOBAIiTHO-TIPAaBOBOI OJTITHKH
y raiy3i HUBUIbHO-TIPABOBOI OXOPOHU HAYKOBUX BIAKPHUTTIB HACTYITHUM YHHOM.

B Vkpaini icHye aBi (hopMHU 3aXUCTY aBTOPCHKOTO MpaBa: IOPUCIUKIIIIHA - 3a0€311eUy€EThCS
3a JONOMOTrOI0 JEp’KaBHUX OpraHiB, peasli3yeTbCsl B MPOLECI KapHOTO W IMBUIBHOIO
MIPOBA/KEHHS, @ TaKO’K BUPOOHHUIITBA IO CIIpaBaxX MpO aJAMIHICTPATHUBHI MOpYLIEHHS y chepi
aBTOPCHKOI'O IpaBa; HEIOPHUCIMKIIIIHA, ska sBIse coOOK Aii rpoMaisH M oprasizauiid 1o
3aXUCTy aBTOPCHKMX ITIpaB, IO 3/A1MCHIOBaHI HUMM CaMOCTIHHO, 06€3 J0BEeIeHHs /10 Jep:KaBHUX
ab0 IHIIMX KOMIIETEHTHHMX oOprafiB. | HalOuIbllle NpaKTHUYHE 3HAYEHHS Ma€ OPHUCIUKIIMHA
dbopma 3axuCTy - MO30BH B CyIu (3arajbHOI FOPUCAMKINI ¥ TocCmogapchKka, aJMiHICTpaTUBHA
BI/INIOBIJAJIbHICTh, KAPHE MEPECIilyBaHHs MOPYLIHUKIB aBTOPCHKOIO MpaBa). beayMoBHO, KO)KHa
oco0a Mae paBo 3BEPHYTUCS J0 CYAY 3a 3aXHCTOM CBOT'O IIPaBa iHTENEKTYyalbHOI BiIacHOCTI (4.1
ct1.432 HusineHoro koaekcy (mani - LK) [5] 1 Biamoigno g0 ct1.16 K Ykpainu, sika nepegdadae
3arajibHi IIMBUIbHO-TIPABOBI 3aCO0M 3aXUCTY, B TOMY UHMCII MPaB IHTEIEKTYaJbHOI BIACHOCTI MPU
iX mopyIeHHi.

IIpote came Ha erami NPOLECYAIBHOTO 3aXUCTy IpaB IHTEIEKTYaJIbHOI BJIACHOCTI B

BUHUKAIOTh YHUCENIbHI MpOOJeMH, a caMe: 3HAyHE BiJCTaBaHHS 3aKOHOJIABCTBA BiJ PO3BUTKY
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HOBITHIX TEXHOJIOTiH, HACIIAKOM SKOTO € HEBPEryJlbOBaHICTh c(epu aBTOPCHKOTO IpaBa;
JIOCSTHEHHSIMU y cdepl HOBITHIX TEXHOJOTIH aKTUBHO KOPHCTYIOTHCS HE TUIBKH BHUPOOHUKH
doHorpam, anme U NPaBONMOPYIIHUKH; 3a0e3MeueHHs [O0Ka3iB MPH IMOJAaHHI IO30BY IPO
MOPYILIEHHS NPaB; BU3HAUYEHHS CyMU I030BY; BU3HAUEHHS MICIS MOJIAaHHS MO30BY; BU3HAYCHHS
cy0’exTa npaBoropyieHHs [4, C. 5].

Tomy Ha TemepimHii dac, iCHye HEOOXITHICTP BHECEHHS 3MiH [0 IMBUIBHOTO
3aKOHOJIaBCTBA, K1 HAIIPaBJICHI HE TIILKK HA OUIBII JETaNbHY MEPepoOKYy HOPM 3aKOHIB, alie i
Ha PO3poOKy OLIbIIE YITKUX MPOILEAYyp iX 3acCTOCYBaHHS. 3aXHUIIEHICTb aBTOPCHKOTO IIpaBa
NPUITYCKAa€e HasBHICTb BiJMOBIHOTO JEPXKABHOTO MEXaHI3My IOMEPEIKEHHS W MPUITUHEHHS
IpaBOMOpPYIIEHs y cdepi aBTOPCHKOTO IMpaBa, a TaKoX 3alydeHHS MOpPYIIHHKA 0
BIJIIIOBITAJIBHOCTI.

BrockonaneHHs 3aKOHOZABCTBA 1100 OXOPOHU IpaBa iHTENEKTYaIbHOI BIIACHOCTI CTaHe
OJIHAM 13 OCHOBHHX ITOKa3HHKIB IMBUII30BAHOCTI CYCHIJIbCTBA, TAPAHTIEID €KOHOMIYHOTO W
COLIIATBHOTO PO3BHUTKY JIEPKaBH, 110 3aiiMe HaJEeKHE MiCIle Ha MIXKHAPOJAHOMY PiBHI.
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CIIOCOBH 3AXHUCTY IIPABA BJIACHOCTI

[TpaBo BacHOCTI, IK 1 OyJb-sKE TIPAaBO, MA€ CBI 3MICT, IO MOJATAE B €HOCTI TPHOX
MPaBOMIPHOCTEH — BOJIOAIHHS, KOPUCTYBaHHS 1 po3mnopsypkeHHs. L{umu mpaBoMipHOCTAMU
BOJIOZII€ BJIACHUK, IPOTE KOXKHA 3 HUX, a B JCSIKUX BUIMAAKAX 1 BC1 BOHM Pa3oM, MOXE HaJIEKaTH
HE BJIACHHKY, a IHIIIi 0c00i, TPaBOMIPHOCTSMH SIKiii JJO3BOJMB KOpPUCTYBaTUCs BiacHUK[1,C.31].

IcHyBaHHA JIOAMHU 3a0€3MeUyeThCsl TOJOBHHUM YHHOM 3aBISKH CYCIIJIBHOMY
BUPOOHMIITBY, B IIPOIIEC] KOTO CTBOPIOIOTHCS HEOOXIIHI /711 Hel MaTepianbHi Osara. CycriapHe
BUPOOHUIITBO (OPMYE BIJMOBIIHY CHPSIMOBAHICTh B3a€EMOBITHOCHH, CYTHICTh SIKOi IOJISTAE Y
MIPHUBJIACHEHH] JIIOJIMHOIO (KOJCKTUBOM JIIOJCH) MPEIMETIB MPUPOIHN 1 MPOIYKTIB CYCHIUIBHOTO
BUPOOHHUIITBA, IO J1a€ MOXKIIMBICTD IHAMBITY CTABUTHCS A0 HUX SIK "0 CBOiX, 10 BIacHUX".

Ha HeoOxigHiCTh pO3yMiHHSI cTaHy MpuBIacHeHHs 3BepTaB yBary K. Mapkc. Bin
BBaXKaB , 110 "BIACHICTh OJHMX JIIOJIEH UM 1X KOJIGKTHBIB Ha MaifHO HEBIAJALIBHO MOB'A3aHA 3
BITUY)KEHHSIM JTaHOTO MaiiHa Bij iHmmx goaei"[ 5, ¢.1].

BaxmBUM YMHHUKOM BJIACHOCTI € 11 3MICT. SIKuii BKIIIOYa€e Taki MpaBOMOYHOCTI: MPaBO
BOJIOJ[iHHS, HE3aKOHHE BOJIOJIIHHS, MIPABO KOPUCTYBaHHs, MIPaBo po3nopsmkenns [3,C.25].

3axucCT mpaBa BIACHOCTI — 1€ CYKYIHICTh MepeadadyeHnX 3aKOHOM LIUBUIbHO-TIPABOBUX
3aco0iB, SKi, MO-TIEpIIe, TAPAHTYIOTh HOPMaJIbHE TOCHOJApPChKe BUKOPHCTAHHS MaliHa (TOOTO
BOHH 3a0€3MeYyIOTh 3aXUCT BiJIHOCHH BJIACHOCTI B iX HEMOPYIICHOMY CTaHi), a MO-Apyre —
3aCTOCOBYIOTBCSl /ISl TOHOBJICHHS MOPYIIEHWX IPaBOBIHOCHH BJIACHOCTI, JUIsl YCYHEHHS
HEPEIIKO/], 10 3aBaXAIOTh X HOPMAJIbHOMY (YHKIIIOHYBAaHHIO, JUISl BiJIIKOAYBaHHsS 30UTKIB,
SIK1 3aMO/TIsSIH1 BIIACHUKY.

Merta 3aXuCTy IpaBa BJIIACHOCTI TMOJISTA€, MEPII 3a Bce, B IMOKApPaHHI MOPYIIHUKA 3a
BUMHEHE TMPOTUIpPABHE [isHHSA (KOJHE BH3HAUYEHE 3aKOHOM TIOPYIIEHHS HE IOBHHHO
3anumuTHC  Oe3kapHMM). ['0JO0BHA MeTa UUMBUIBHO-NIPABOBOTO 3aXHUCT — BIJHOBJICHHS
MOPYIICHOTO TIpaBa, BiJHOBJICHHS MOIEPEIHHOIO MAWHOBOTO CTaHy OCOOH, mpaBa sikoi Oynu
nopyiueHi [2, €.12].

TakuM 4YMHOM, NPUXOJUMO JI0 BHCHOBKY, IO OXOPOHOIO IIpaBa BIJIACHOCTI CIij
BBAXXATU CYKYNHICTh INPABOBUX HOPM, $Ki PEryiOlOTh BIJHOIIEHHS BJIACHOCTI 3 METOI0
3a0e3neueHHs] HOPMaJIbHOTO X po3BUTKY. HOpMU LMBIIBHOTO MpaBa HacaMIepes 3a0e3neuyoTh
peryJroBaHHS 1 OXOPOHY IMX BIJIHOCHH TPH HOPMAIbHUX YMOBAaX BHUKOPHCTAHHS BJIIACHUKOM
MIPUHANIEKHOTO HOMY MaiiHa 0e3 MOpYyIIeHHS HOro MpaBOMOYHOCTEH, a TakoX 0e3 0OMexeHHS

npaB 1 iHTepeciB 1HIMX oci0. Tak, HOpMHU MpaBa mependayvaroTh MiJICTABU MPUAOAHHS MaiHa y
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BJIACHICTh, MPHUIIMHEHHS MpaBa BJIACHOCTI, OOCAT MPaBOMOYHOCTEH BIIACHUKA, MEXi IXHBOTO
3MIMCHEHHS, a TAKOXK MPABOBUN PEXKUM OKpeMHUX BHIB 00'eKTiB BiaacHOCTI. Lle oxopoHa mpaBa
BJIACHOCTI B IIHPOKOMY 3HaueHHi. [4, €.22].
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ITPOBJIEMBI YYACTHA TPETBUX JIUI] B I'PAK/ITAHCKOM ITPOIIECCE:
TEOPHUA U IIPAKTHKA

Kak u3BecTHO, rpaXkIaHCKHE ITPOLECCyaIbHbIE OTHOIIEHHUS] BOZHUKAIOT MEXAY CYIOM, C
OJIHOI CTOPOHBI, U BCEMH Y4YacTHHKaMH mporiecca - ¢ apyroi. Cyxa, kak He3aBUCHMMAas BETBb
BJIACTH, PACCMaTpPHUBAEeT W pa3peliaeT Tpa)JIaHCKOE €0, HO 4YTOOBbl €ro paspeuiuTb, CYI
BCTYIaeT B IHpOIlecCyalibHbIE OTHOUIEHHUS CO BCEMHM CYOBEKTaMH, HMMEIOLUIMMH JIMYHbIE
uHTepechbl. C 1ENBI0 YIOPSAJOYEHUs! OTHOIIEHUH CyJa ¢ yJYaCTHUKAaMHU Ipouecca ['paxxaaHckuit
MpOLECCYaIbHbId KOJEKC YKpauHbl BBIACNAET JIUI, YYacTBYIOLIUX B JeNie, CPEeOu KOTOPBIX
Ha3BaHbI U TPETHH JIULA.

VYdacThe TpeThUX JHUI[ B TPAXJAaHCKOM IpOIEcce Ype3BBIYANHO Ba)KHO U HEOOXOIMMO
JUIsL TIPaBWJIBHOTO U CBOEBPEMEHHOI'O PACCMOTPEHHS U pa3pelIeHMs] TPaXkJaHCKOIo Jena,

IMOCKOJIBKY TaKO€ Y4YaCTUC ITO3BOJIACT co6paT1> MAaKCUMyM J0Ka3aTCJIbCTBCHHOI'O Marcpuaia,
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BBISICHUTH JICHCTBUTEIIbHBIC B3aUMOOTHOILICHHS CTOPOH, N30€KaTh BEIHECECHHSI IIPOTUBOPEUNBBIX
Y B3aUMOUCKIIIOYAIOUIUX CY1€OHBIX PELICHUH.

[TosTOMy aKTyaJabHOCTb JAHHOTO HCCIIEOBAaHUS OOYCIOBJI€HAa HEOO0XOAUMOCTBIO
paspeleHusl TEOPETUYECKMX M IPAKTHYECKUX BOIPOCOB, KOTOPHIE BO3ZHUKAIOT B CBA3H C
ydacTUEM TPETbUX JIML B IPa)XAaHCKOM IIPOLECCE, a TAKXKE€, BBIBICHUS IPOLECCYaATbHBIX
0COOEHHOCTEH y4yacTHs TPEThHX JHUI MPU PACCMOTPEHUH TPYIOBBIX, XHIUIIHBIX, OpadyHO-
CEMEHMHBIX U UHBIX CIIOPOB.

K Bonpocy o mpaBoBOM MOJIOKEHUH TPETHUX JIUI] B IPAXKAAHCKOM IpoLiecce 00palanoch
00JIbIIIOE KOJIMYECTBO YUEHBIX, YTO MOATBEPIKIACTCS HEMalblM HaJM4ueM MoHorpaduii u
HAYYHBIX CTaTed mo jaHHOW mpobneme. Tak, maHHas TeMa MU3y4aIMCh TaKUMH YYEHBIMU Kak
M.A. Bukyrt, JI.LA. I'pocs, M.A. I'ypeuu, U.M. Unbunckas, A.®. Kneitnman, A.A. MenbHUKOB,
I'. JI. Ocokuna, H.A. Ilnaxoruna, 3.B. PomoBckas, M.K. Tpeymnukos, .M. Yewor, M.C.
[ITakapsss m np. Tak, HeCMOTpsS Ha JOCTATOYHBIA MHTEPEC YYEHBIX-IIPOLIECCYATUCTOB K
BOIIPOCaM IPABOBOI0 IOJOXKEHUS TPEThbUX JIUI B TPAKIAHCKOM IIPOLECCE, MHOTME U3 HUX
OCTAIOTCsI CIIOPHBIMU M HEPELIEHHBIMH, a, CJIE0BATENIbHO, TPEOYIOT JaJIbHEHIIEro U3y4eHusl.

OTeuecTBEHHBIM 3aKOHOAATEIBCTBOM IPEAYCMOTPEHO, 4YTO TPETbU JIMLA SBIISIFOTCS
y4aCTHUKAMU IIpoLiecca HapaBHE € APYTUMHU U MOTYT BCTYIHTD B JI€JI0 JJO OKOHYAHUS CyJeOHOr0o
pazbuparensctBa [1, cT. 34, 35]. Ho BMecTe ¢ Tem, B CHJly TOrO 3asiBJISIIOT TPETbU JMIA
CaMOCTOSITeNIbHbIE TPEOOBaHMS OTHOCHTEIbHO IpeAMeTa clopa WIM HET, TO €CTh
3aMHTEPECOBaHbl JIU OHMU JIMYHO B HMCXOJE CyAeOHOro mpolecca, OHM HMMEIOT pa3iInyHble
npoueccyajgbHble mpaBa. B 3Toil cBsi3u HeoOxoauMmMo 0ojee KOHKPETHO O3HAKOMHUTCS C
MPOLIECCYaTIbHBIM MOJIOKEHUEM TPEThUX JIUI, HE 3asBISIOLIMX CaMOCTOSITENIbHbIE TPeOOBaHUS
OTHOCHUTEIIBHO NPEAMETA CIIOpa.

Tak, o BoOIpocy NPUBIEYEHHs] WIN JOMYCKAa K YYacTHIO B J€JIe TPETHETO JILA CYI,
coriacHo 4. 6 ct. 36 I'TIK Ykpaunbl, BBIHOCUT onpezeneHue. ITo JaeT OCHOBaHHE YTBEP)KIaTh,
YTO JUISL JOINycKa KakK TpPeThero JiMIa CaMOMHMIIMATUBBI Mallo, KaK U HEJAOCTaTOYHO
BOJICU3BSBIICHNS CTOPOHBI NIl NPUBJIEYEHUS KOTO-TO APYTOr0 B KayeCTBE TPETHErO JIMLA.
OxoHUaTeIbHOE pelIeHHe M0 3TOMY MOBOAY MPUHAUIEKUT cyay [2, c. 55]. Ho Ha mpakTuke xe
BCE MPOUCXOAUT MHAYE: TPEThE JIMIO ONpEAEseT B MCKOBOM 3asBIIEHUU CaM HCTEI], TOYHEE,
aJIBOKAT, OKA3bIBAIOIIUN €My IOPUIUYECKYI0 MOMOIIb. YacTo 3TO AenaeTcs Ha BCSIKHUM CIydaid:
JydIlle Ha3BaTh KOTO-TO JIUIIIHET0, YeM YIYCTUTh HEOOXOMMOTO.

CormacHo k€ pacHpOCTPAHEHHOTO CpeAM MPAaKTHYECKHMX paOOTHUKOB MHEHUS,

OMnpeaACIICHUE B MCKOBOM 3aABJICHUHN TPETHErO JIMIA - 3TO MIPEpOorartuBa UCTLA, TaK U B ITPOLECCE

106



3TOT BONIPOC HE SIBISETCA NMPEIMETOM pPAacCMOTpPEHUs. B TO e BpeMsl CUMTAETCsl, YTO HCTEL]
MMeEeT MPaBO BO3Pa3UTh HA XOAATaCTBO OTBETYMKA O BBI30BE KOrO-THMOO B KaUECTBE TPETHETO
muna. Takum o0pa3oM, MOKEM CJeNaTh BBIBOJ, YTO TAaKOM HEOIMHAKOBBIA MOJXOJ K MpaBaM
UCTIAa U OTBETUHKA B Cy/1e0HOM Ipoliecce MPOTUBOPEUUT IPUHIIUITY PABEHCTBA CTOPOH.

Kak nmpaBunbHo noameuaer 3.B. PomoBckast, ananus crareit 35 u 36 I'TIK Ykpaunsr Mor
OBl cO37aTh OCHOBAHUE YIS TOTO, YTOOBI CYMTAThH MPHUBEICHHYIO BBIIIE aJBOKATCKYIO MPAKTUKY
MpoIiecCyaIbHBIM CaMOYIpaBcTBOM, eciii Obl He 4. 1 cT. 120 I'TIK, B KOTOpO#i HCTIa 00SA3BIBAIOT
JI00aBUTH K HCKOBOMY 3asIBJICHHIO €r0 KOIHMH JJIsl TpeThUX JuIl [3, c. 37].

B pesynbrare 3TOr0 MOXKHO yTBEpXKJaTh, 4YTO 3aKOHOJATEIBHOE PETYJIMPOBAHUE
IpOLEAYpbl NPUBJIEUYEHUE TPETHErO JIMLA HE HMMEET HaJJIeXKalllero Hay4HOIo OCHOBAHUS.
Pemenniem nanHOM mpaBoBOi MpoOieMbl MOTYT OBbITh ClieAyrolue Imard. Tak, rpakJaHCKuM
MPOLIECCyaIbHBIM 3aKOHOJATENIbCTBOM MPEIYCMOTPEHO, YTO MCTEIl MJIM OTBETYMK, KEJIAIOIIUI
NOpUBJIEYh KOTO-THOO Kak TpPEeThe JIMIO, JODKEH NPUIOKHTh K HCKOBOMY 3asiBICHHIO
nucbMeHHoe 00 3ToM 3asBieHue. [locne ero momydeHus cya, HalpaBiIe€T TOMY «KOMY-JIHOO0»
KOIHUIO ATOTO 3asIBICHUS U Pa3bsICHIET €ro MpaBo 3asBUTh O CBOEM ydacTuu B Jene. M Toabko
MocCiie OMyYEHUS MOJIOKUTEIBHOTO OTBETA CY/l UMEET OCHOBAHUS ISl IOCTAHOBIICHUS PEIICHUS
0 IIPUBJICYEHHUH €T0 K yYacTHIO B jejie. B ciydae jxe He MOoCTyIIeH!s] OTBETa B pa3yMHbIN CPOK
WIM TIOJIyYE€HUSl HECOIJIacus €CTh OCHOBAHMS I0J1araTh, YTO OH OTKJIOHWJI 3TO INpPEAJIOKEHUE,
MO3TOMY CYJ NOCTaHOBUTH pelleHHe 00 OTKa3e B yIOBJIETBOPEHMM XOJATalCTBAa MCTIA WU
OTBETUYHUKA.

Takum oOpa3om, cya NpeAoCTaBIsIET ONPENEICHHOMY CYOBEKTY TOJBKO BO3MOXKHOCTh
(mpaBo) HaOIIOAATh 3a Pa3BUTHEM COOBITHI B Ipa’kJaHCKOM IIPOLIECCE U BIUSTH HA HETO BCEMU
IIPEyCMOTPEHHBIMHU B IPAKIAHCKOM ITPOLIECCYAIBHOM 3aKOHE MPOLECCYaIbHbIMUA CPEICTBAMM.
[ToaTOoMy B IOCTAHOBJIEHNH CyZla BMECTO KaTeropuieckux cioB: «[IpuBieus k yyacTuro B gene»
UMeeT MecTO ObITh yka3aHO uHaue: «l[IpeayoxuTh ... MPUHATH y4acTHE B JIeJ€ ... B KaUeCTBE
TpeThero Juia ». B TakoM ciywae, eciiu agpecaT HE OTpearupoBall Ha 3TO IMpPENJOKEHUE B
TE€YEHHE Pa3yMHOI'0 CPOKa, 3HAYUT, OH He NpuHsI ee. [[o3TomMy B JaNbHEHIINX MPOLIECCYATBHBIX
JIOKYMEHTax €ro MMs He MOKeT (purypupoBaTh B KauecTBe TpeThero juma. MMeHHo Takoe
pemieHue mpoOiieMbl OyneT OTBeYaTh MNPUHIUIAM JIOOPOBOJIBHOCTH U JIUCIIO3UTHUBHOCTU B
OCYIIIECTBJIEHUU CBOUX MPOIECCYATbHBIX BO3MOKHOCTEH.

Heo6xoauMo TakXe OTMETUTh, YTO B IPOLECCYANbHBIX IpaBaX TPETbUX JIHI, He
3adBISIONIMX ~ CAMOCTOSITENBHBIX ~ TpeOOBaHMM,  MPEAYCMOTPEHHBIX  OTEUECTBEHHBIM

3aKOHOAATCJIBCTBOM, HE YKA3aHO YTO TPETHE JIUIO UMECT MPaBO IIPpHU3HABAaTh WJIM HE IIPU3HABATDh
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uck. [ToaToMy npakTUKa OTJAENBHBIX CYIOB, KOTOPBIE BBICHSIOT Y TPEThUX JIML, MPU3HAIOT JIU
OHHU MCK ¥ BKJIIOYAIOT 3Ty HHPOPMALUIO B TEKCT PELICHHUs, ABISETCA HEOOOCHOBAHHOM, TaK Kak
HE MpPeJyCMOTpEHa IpoLecCyallbHbIM 3aKOHOM. Beab W3BEeCTHO, 4YTO INpHU3HABaTh WM He
IPU3HABaTh UCK — 3TO MCKIIIOYUTEIBHOE MPAaBO OTBETUHMKA, a MO (DAKTY MOJIydaeTcs, YTO CyAbl
npeHeOperaT AaHHOW HOPMOW I'pa)IaHCKOTO MPOLECCYaIbHOTO MpaBa, YTO B CBOIO OYepe/b,
MOYKET MIPUBECTH K HETOYHOMY U HETIPaBHJILHOMY Pa3pelIeHUIO CIIopa.

IToaToMy, U1 UCIIPaBIEHUS CUTYallud, KOTOPas CJI0KUIIACh BCIIEICTBUE CYIIECTBOBAHUS
IPaBOBBIX MPOOEJIIOB B JAEHCTBYIOLIEM 3aKOHOJIATENIbCTBE B cepe NpaBOBOrO MOJIO0XKEHUS
TPETHUX JIMII B TPAXKIAHCKOM IpoLecce, He00X0AMMO, YTOOBI B TaIbHEHIIIEM CyJ] Ha3HAYall CPOK
JUIS yCTPpaHEHHsI HEAOCTATKOB MCKOBOTO 3asBJICHHSI, B KOTOPOM YKa3bIBaJIOCh ObI UMS TPETHETO
JIMLIA, TTOCKOJIBKY UCTELl HE UMEeT IpaBa HaIesTh KOro-JIM00 3TUM MPOLECCYaIbHBIM CTaTYCOM.

Kpome Toro, mpaBuiabHbIM ObUIO OBl TO, YTO MCTEL, OTBETYMK, KOTOpPbIE XOTEIU Obl
NPUBJIEYh KOTO-THMOO0 KaK TPeThe JIUIIO0, TOJaBaii Obl Cyly OTAEIbHOE MHCHMEHHOE 3asBJICHUE
00 stoM. Hy u HakoHel, HEOOXOAWMO MPEAYCMOTPETh TAKYIO MPOLECCYAIBHYIO MPOLEYPY,
KOTJa CyJl HOCTaHOBJIsUT ObI pelIeHUe O IPUBJICYEHUH OIIPEJICIIEHHOTO JIMLA B KAUeCTBE TPETHEro
TOJILKO IPH HAJIMYHMU €r0 MUCbMEHHOI'O COTJIacHs.

Taxum 06pa3om, MMOIBO/ISI UTOTH TPOBEICHHOMY HMCCIIEJOBAHUIO, MOXHO MPEIIOI0KHTH,
YTO BBIIICYKa3aHHBIE MPEUIOKEHUS TIOMOTYT YCTPAHUTh CYILECTBYIOUIME TIPABOBBIE MTPOOEIH B
OTEYECTBEHHOM  TPaXXIAHCKOM  IPOLIECCYaJbHOM  3aKOHOJATENbCTBE, a I[PUMEHEHUE
pa3paboTaHHbIX IMPABOBBIX MEXAaHM3MOB IO3BOJIUT HAJIeKALIMM OOpPa3oM OCYIIECTBIISThH
npolieccyaabHbIe paBa U 0053aHHOCTH BCEX YUACTHHKOB CyJeOHOTO Mporiecca.
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CUHCTEMA 3AXHCTY IIPABA BJIACHOCTI
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Hopmu Konctutynii Ykpainu npo 3aXucT IpaBa BIACHOCTI 3HAMIIUIA CBiM MOJANbIIMNA
PO3BUTOK y IIUBIILHOMY 3aKOHOJABCTBI, SIKE 3aKPIILIIOE CIIOCOOM 3aXUCTY LMBUIBHUX IpaB Ta
1HTepecCiB, 30KpemMa, IpaBa BJIACHOCTI.

VY ropuau4Hiil JiTeparypi MUTAaHHIO CIIOCOOIB 3aXUCTYy TpaBa BIACHOCTI BIIBOJUTHCS
3HAYHA yBara, ajie OiIbIlla YaCTHHA 13 HUX HE 3HAXOJUTh €JJHOCTI TOUOK 30py. Ll mpobiemaTuka
cTaja MpeaMETOM JOCIiDKeHHs Takux BYeHuX, sk 1.O. II3epa, O.B. [3epa, B.Il. €menbsaHos,
O.C. Iodbde, H.C. Kysnenoa, O.A. Ilimonpuropa, €.0. Cyxanos, €.0. Xaputonos, O.C.
XapyeHko Ta iH..

Mertoro naHoi poOOTH € aHali3 ICHYIOUMX Yy IMPaBOBiH HayIll CIOCOOIB 3aXMCTY IpaBa
BJIACHOCTI, iX crienn@iku Ta Kiacudikarii.

BinnosigHo no L{uBinbHOTO KOMeKey YKpaiHu, MPaBOM BJIACHOCTI € MPaBO 0COOM HA pid
(MaiiHo), sike BOHA 3/1CHIOE BIAMOBIIHO /10 3aKOHY 32 CBOEIO BOJICIO, HE3AJIEXKHO BiJl BOJI 1HIIUX
oci6 [1, m. 1 cr. 316]. Takox 3rigno 3i ct. 41 Konctutymii Ykpainu Ko>keH Ma€e paBo BOJOIITH,
KOPHCTYBATHCS 1 PO3MOPSIKATUCS CBOEIO BIACHICTIO, PE3yJIbTaTaMHU CBOEI 1HTEIIEKTYaJIBHOI,
TBOpUOi AisbHOCTI [2, cT. 41]. 3akpinuBIIM TEBHE MpPaBO 3a TpPOMAJsHAMH, JeprKaBa
3000B’s13aHa CTBOPUTH BIJAMOBIIHUK NPaBOBUH MeXaHI3M peaiizaimii mbOro mnpaBa Ta HOTo
3axXHCTy y pasi, SIKIIO BOHO Oy/ie MOPYIISCHO UM iCHYBaTHME 3arpo3a TaKoTo IMOPYIICHHS.

BueHi-uuBLTICTH TPAKTYIOTh TOHSTTS «3aXUCT MPaBa BIACHOCTI» K CUCTEMY aKTUBHUX
3ax0/1iB, 110 3aCTOCOBYIOTHCSI BIACHUKOM, KOMIIETEHTHUMU J€PKABHUMU UM 1HIIMMU OpTaHaMH,
CIPSIMOBAHUX Ha YCYHEHHs MOPYIIEHb IpaBa BJIACHOCTI, MOKJIAJIEHHS BUKOHAHHS OOOB’SI3KY 3
BiJTHOBJICHHS TIOPYIIEHOTO MTPaBa Ha MOPYITHHUKA.

[{uB1IbHO-TIPAaBOBOMY 3aXUCTy MpPHUTAMaHHI CBOi CIOCOOM, $IKI BIAPIZHSIOTHCA Bij
ICHYIOUYMX B IHIIMX rany3sx npasa. Crenugika HUBUIBHO-IPABOBOTO 3aXUCTY IpaBa BIACHOCTI
nepeayciM TMoJsirae y 3acCTOCyBaHHI TaKuX IOPUIMYHHUX CIOCO0IB, SKi 3a0€3Meuyr0Th YCYHEHHS
NEePEeIIKo y 3/11iCHEHHI IIpaBa BJIACHOCTI Ta B1JIHOBJIEHHS MalfHOBOT'O CTAHOBMILA MOTEPILIOrO
BJIaCHMKA 3a paXyHOK MalHOBHUX OJiar MopylIHHMKa 4M 1HIIOi 3000B’s3aHOi ocodu [3, c. 631].
Jlep:kaBa 3a0e3neuye piBHUNA 3aXUCT BCiX BIACHUKIB.

Crarts 16 [uBimpHOro KOAEKCY VYKpaiHM 3aKpillJIlO€ OCHOBHI CHOCOOM 3axHCTy
LIUBUIPHUX TpaB, SKi CTOCYIOThCA 1 3aXHUCTy IpaBa BiacHOCTi. L{MBUIBHO-TIpaBOBI crocoOu
3aXHCTY MPaB BIACHOCTI € HE OJHOPITHUMH 32 CBOIM 3MICTOM Ta yMOBaMu 3acTocyBaHHs. OHI 3

HUX CIIPSMOBAHI Ha 3aXUCT MpaBa BIACHOCTI 0€3MocepeIHbO, 1HII — OTIOCEPEIKOBAHO.
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3aKOHOJIAaBCTBO HE Tependadae KOHKPETHOI — Kiacuikamii crmocobiB 3axuCTy IpaB
BJIACHOCTI. Y JliTepaTypl iICHYIOTh pi3HI MOMISAN MO0 iX kKiacudikamii. HaitOoinpm nommpenum
€ TOAUT IMBUILHO-TIPABOBHX 3aCO0IB 3aXHCTy IpaBa BJIACHOCTI Ha pPEYOBO-TIPABOBI U
3000B’s13a51bHO-TIPaBoOBi. Lleit moin OyB BiIOMHMIA 111€ 32 YaciB PUMCHKOTO IIPUBATHOTO TIPaBa.

PedoBo-mpaBoBi cnocoOu 3axHMCTy CHPSIMOBaHI Ha 3axXUCT CyO €KTHBHOTO IIpaBa
BJIACHOCTI SIK a0COJIOTHOTO LMBLIBHOTO MpaBa TPOMAISH, SIKi HA MOMEHT HOPYIICHHS IpaBa He
nepeOyBarOTh y JOTOBIPHUX UM 1HIIHUX 3000B’SI3aJIbHUX BIIHOCHHAX 3 MopymHUKoM. L{i criocobu
MOKJIMKaH1 3aXUCTUTHU MIPAaBO BJIACHOCTI, a TAKOX 1HILIE PEYOBE MPAaBO HAa MAfHOBHIA 00’ €KT, IO €
1HAMBITyaIbHO BU3HAYCHHM 1 30epircs B HATypi.

3000B’s13aIbHO-TIPABOBI CIIOCOOM 3aXMCTY CIIPSIMOBaHI Ha 3aXUCT IHTEPECIB BIACHUKA SIK
y4acHUKa 3000B’s3aJIbHUX BITHOCHH 1 pO3paxoBaHi Ha BUNAJKH MOPYIIEHHS IIUX IpaB 0co0010,
sKa 3HAXOJUTHCS 13 BIACHUKOM UM IHIIMM HOCIEM LMBUIBHOTO MpaBa y JOTOBIPHUX YU 1HIIMX
3000B’s3anbHUX BimHOcMHaX. Lli cmocoOu BimoOpaXkaroTh BiAHOCHMHU CTOPiH, a TaKOX
BiJI3HAYAIOTHCS TUM, 110 00’ €KTOM 3aXUCTY MOXKYTh OyTH Oy/b-sKi pedi Ta MaifHOBI IpaBa.

Ha wnamy nymky, neid TpaaumidHuil mOALT CcrnocoOiB 3axHCTy MpaBa BIACHOCTI
0e3nepeyHo € MPOCTUM 1 3pO3YyMITUM, aje Ha ChOTOAHI BiH HE OXOIUIIOE YChOTO PO3MAITTS
croco0iB, mependadueHNX Cy4aCHHM 3aKOHOJABCTBOM, SKi TIPSAMO YH OIOCEPEIKOBAHO
CHPsSIMOBaHI Ha YCYHEHHsI MOPYIIICHb MTPaBa BIACHOCTI.

BBaxkaemo, 110 O11bII AOLIIBHOIO AYMKOIO IMIOA0 Kiacudikaiii crmoco0iB 3aXUCTy mpaBa
BiacHocTi € nymka J[3epu O. B., Ky3nenosoi H. C. Ta iH.:

1) mepma rpynma — OCHOBHI PEYOBO-IIPABOBI CHOCOOM 3aXHUCTy, /0 SIKUX HaJeXaTb
BIHIMKAI[IHHUN 11030B (IT030B HEBOJIOIIFOYOT0 MaHOM BJIACHUKA /10 HOTO (hakTUYHOTO HaOyBaya
po BUTPeOYBaHHS 1HAMBIAYyalIbHO-BU3HAYEHOTO MaifHa 3 4y)XOro HE3aKOHHOTO BOJIOAIHHS [1,
ct. 387]) Ta HeraropHuUil TO30B (TI030B BJACHHMKA MPO YCYHEHHS OYIb-SKHX TMEPEHIKOI Y
3/11ICHEHH] HUM IIpaBa KOPUCTYBaHHS Ta PO3MOPSAKEHHS] MaiHOM, HaBITh SKIIO 111 OPYLIEHHS
He TIOB's13aH1 3 M030aBIEeHHAM IpaBa BoJjoiHHA [1, cT. 391]);

2) npyra rpymna — JONOMDKHI pe4oBO-IIPAaBOBI CIIOCOOM 3aXMCTy (T030B MPO BU3HAHHS
MpaBa BIACHOCTI i TI030B MPO BUKJIIOUEHHS MaifHa 3 OIHUCY);

3) Tpets rpymna — 3000B’sS3aJIBHO-TIPABOBI CIIOCOOM, a caMe: CIOCcOOM 3aXHCTy IpaBa
BJIACHOCTI y JIOTOBIPHUX BIJIHOCHMHAX (BIJMIKOJTYBaHHS 30MTKIB, 3alOAITHUX HEBUKOHAHHSAM YU
HEHAJIGKHUM BUKOHAHHSIM JIOTOBOPY; IOBEPHEHHSI peyeil, MepelaHuX y KOPUCTYBaHHS 3a
JIOTOBOPOM); CIIOCOOM 3aXMCTY MpaBa BIACHOCTI y JEMIKTHUX 3000B’S3aHHSX; IMO30BU IPO

MOBEPHEHHS 0e3M1ACTaBHO OTPUMAHOI0 YK 30€pEKEHOT0 MaifHa;
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4) yerBepTa rpymna — creriajbHi CIIOCOOM 3aXHCTy: MO30BU MPO BU3HAHHS NMPABOYHHY
HEJIWCHUM, MO30BHM TIPO 3aXHUCT IpaB CIIBBJIACHUKA y BUMAIKY BHIAUTY, TOAUTY Ta MPOAAXKY
CIIIJILHOTO MaifHa; CIOCOOM 3aXMCTy IpaBa BJIACHOCTI MOMEPJIMX OcCi0, BH3HAHMX O€3BICHO
BIJICYTHIMH a00 OTrOJIOIIEHHX [TOMEPJIMMH, Ta 1HIII crrocoou 3axucty [3, ¢. 631-632].

TakuM 4MHOM, MPUXOAMUMO /10 BUCHOBKY, IO 3aXMCT IIpaBa BIACHOCTI € HEBiJ €MHOIO
CKJIQ/IOBOIO 3aXHCTy LIMBUILHUX TPAaB Ta IHTEPECIB, a TAKOXK € TAPAHTIEI0 HOTO HEOTOPKAHOCTI.
3axuCT mpaBa BIACHOCTI € OJIHUM 3 HANTOJIOBHINIMX 3aBJiaHb HAIol Jep)kaBU. 3acobu Ipasa
BJIACHOCTI MOJUISIOTHCS Ha PEUYOBO-TIPABOBI i 3000B’sA3abHO-TIpaBoBi. Llel moain OyB BimoMuid
II€ 32 YaciB pUMCBHKOTO MIPUBATHOTO MPABA.
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3AXHCT ITPAB IHTEJIEKTYAJIbHOI BJIACHOCTI B MEPEKI IHTEPHET

OnHi€l0 3 OCHOBHHX MpOOJieM, MOB'SI3aHUX 3 PO3BUTKOM TIJIO0AIBHUX KOMM'FOTEPHHUX
Mepex, € mpoljemMa JOTpUMaHHS IpaBa IHTENEKTyalbHOI BiacHOCTi. JloOpa mojioBMHA BCIX
AaBTOPCHKHMX TBOPIB, JAOCTYITHUX B MEpEXi, OMMHMUIIACS TaM Ha HE3aKOHHHUX IMiJCTaBax, TOOTO,
camMe 3 NOPYLICHHSM IpaB IHTEJIEKTYaJbHOI BJIAcHOCTI. UHCIEHHMMM € 1 HenoOpOocoBiCHE
CTaBJICHHs JO 3HaKiB, JOMEHHHMX iMeH. Tak, y cepeauni 90-x pokiB, Koau OyM, MOB'sI3aHU 3
Mepexero TUIbKH MOYMHABCS, OKPEMi 0COOM HEI0OPOCOBICHO 3apeecTpyBall 3HAUHY KUIBKICTh
aZpecHNX HaiiMeHyBaHb (OCOOJIMBO B 30Hax com.ua, kiev.ua i momiOHMX), IO MICTATh YyXI

Ha3BH QipM 1 TOBapHUX 3HAKIB, 3 METOI MOAAIBIIOrO MPOAAXY aapec BIACHUKAM 3HaKiB. [
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CHOT'OJIHI Il KOMIIaHii, MPUUIIOBIIN HAa YKPATHCHKHI PUHOK, 3MYIIEHI IJIATUTH IIUM ocobam abo
CYIUTHCS 3 HUMH.

Bracmiiok 1mx 1 mNOMIOHMX HUM BHUIAJKIB TMOPYIIYIOTBCS Ti YW 1HIN TIpaBa
IHTENeKTyalbHOI BIACHOCTI, 1, OT’KE€, BOHM NMOTPeOYyI0Th 3axucTy. OHaK 3HOBY X TaKH, JJAJIE€KO
HE BCi CIIOCOOM 3aXUCTY MpaB IHTENEKTYalbHOI BIIACHOCTI, Iepe10aveHi IUBUTLHUM KOJEKCOM Ta
IHIIMMU HOPMAaTUBHUMHU aKTaMH, 3aCTOCOBHI JI0 MOPYIIEHb B MEPEXi, 10 00YMOBIIEHO BEJIMKOIO
crieni(pi9HICTIO, IK CaMHX MOPYIICHbB, TaK 1 iH(GOpMaIiHHUX TIpoLeciB ycepearnHi Mepexi.

Ha mouatkoBoMy erami po3BUTKY [HTepHETY OLIBIIICTE WOrO0 KOPHCTYBayiB
JOTPUMYBAJIOCS MO3UIIT PO HEMOMJIMBICTh MOIIMPEHHS AIF0YUX HOPM Ha MPABOBIIHOCHHH, 110
BUHUKAIOTH B MU(PPOBUX Mepexkax. SIK HACHIIOK I[bOT0, MoYanacs IMiJroTOBKA 3aKOHOMPOCKTIB,
INPUCBAYECHUX CIIELIaIbHOMY pPEryJIOBaHHS IPAaBOBIAHOCHH, L0 BUHUKAIOTH B MEPEKEBOMY
IPOCTOPI, 30KpeMa MPOEKT 3aKOHY MPO PEryJIrOBaHHS BITUM3HAHOI yacTUHM IHTepHeTy. OqHak
OUTBIIICT IOPUCTIB Ha CHOTOTHINIHIN I€Hb BBAKAIOTH, 1[0 YMHHE 3aKOHOAABCTBO IIJIKOM B 3MO31
aJICKBATHO PETyIItoBaTH xo4a 0 Jesiki chepu B3a€MOBITHOCHH, III0 BHHUKAIOTH Y MEPEXKi.

Haii0inb1 yacto yepe3 IHTepHeT nepeaaroThes, a B TOMY YHCIHI IIISIXOM Takoi mepenadi
MOPYIIYIOTHCS aBTOPCHKI MpaBa, Taki 00'€eKTH MpaB: JITEpaTypHi, My3W4HI Ta ayaioBi3yajbHi
TBOpH, KOMII'IOTEPHI MPOTpaMH, a TaKOX TBOPU 00pa30TBOPUYOr0 MUCTENTBA, (poTorpadii ToIo.
Cepen TpUYMH TaKOrO MAacoBOTO HE3aKOHHOTO BiITBOPEHHS MPHUMIPHHUKIB TBOpPIB, IO
OXOPOHSAIOTHCS ABTOPCHKUM MPABOM MOXKHA BUJUIMTH TEXHIYHY IMPOCTOTY 3J1HCHEHHs Omepariii.
3 PO3BUTKOM TEXHIKH, KOPUCTyBaueBl [HTepHET Bce MeHIe yacy NOTpiOHO JUIsl OTPUMAaHHS Ha
CBOEMY KOMI'IOTEpl TOTOXKHOIO KOmii TBOpY, a00 Takoi, 110 MPAKTUYHO HE IOCTYHAETHCS
opuriHaiy 3a sikictio. Jlo mux mip dyepe3 [HTepHeT CKIagHO TepeiaBaTH JIMIIE Bie0300paKeHHs
y 3B'AI3KY 3 BEJIMKUM po3MipoM BijeoiHpopmarii. Ilepenaya x maiTepaTypHUX 1 My3UYHHMX TBOpIB
3MIHCHIOETbCA 3 IIBUAKICTIO, sika Ha0araTto TMepeBMIIye IIBUIAKICTh MNPOYUTaHHS abo
IPOCIYXOBYBaHHS TakMX TBOpPIB. [HIIa MpUYMHA HE3aKOHHOTO OOIrYy TBOpPIB IMOJIATaE B
€JIeMEHTapHIM B1ICYTHOCTI MPUBAa0JIMBUX BapiaHTIB JIETAJILHOIO OTPUMAaHHS HEOOX1IHUX TBOPIB
3a HasABHOCTI HeJeranbHuxX. OueBUIHO, 1110 OKPEMI MPABOBIACHUKH HE B 3MO31 BIJIC/IIKOBYBAaTH
HOLIMPEHHsI 00'€KTIB, L0 OXOPOHSIOTHCA, B LU(MPOBUX Mepekax Ta iX BHUKOPUCTAHHS IPH
CTBOPEHHI TPOJYKTIB MyJbTUMenia. [IpaBoBracHUKM (QaKTUYHO T030aBJICHI MOKIUBOCTI
3aXHWIATH CBOI MpaBa B IU(POBOMY CEPEOBHUIII TUMHU XK CIMOCOOAMH, IO 1 MPU 3BHYANHOMY

BI/IKOpI/ICTaHHi OXOPOHAKTHCA aBTOPCBKHUM ITPABOM 00'€KTIB.
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OnHak icHye sBHA 3alliKaBJIEHICTh HE TIJIBKM MPAKTUYHO BCIX MPABOBJIACHUKIB, aje i
OUTBIIOCTI KOPUCTYBA4iB B 3HAXO/DKCHHI JIETAIBHUX CIIOCOOIB BHPINIEHHS BUHUKAIOYHX
po0Jem.

ABTOpCBKE TPAaBO BCiX KpaiH CBITY (THX, B SKMX BOHO ICHYE) OXOpPOHSIE TBOPH Y Tally3i
JiTepaTypHu, HAYKA Ta MHUCTEITBA. SIK MpaBWIIO, HAIIOHAIBHI 3aKOHH 1 MIXKHAPOJIHI KOHBEHIII 3
ABTOPCHKOT'O IIPaBa MICTATh MPUMIPHHUI NIEpetiK 00’ €KTiB IPAaBOBOi OXOPOHU Ta 3a3HAYAIOTh, 10
el Tepestik He € BUYEepPITHUM. 3a3BHUail B MUX MEpellikax 3raayroThCs JITEPaTypHi, My3H4YHI Ta
aynioBi3yasbHi TBOpH, oTorpadii, KApTHHHU, MATIOHKH, UTFOCTpAIlii, KapTH, IJIaHU, €CKi31 TOIIO
[1,c.8;2,¢.10; 3, c.2].

HatowmicTh, Taki 00’€KTH SIK MOBIIOMJICHHS NPO HOBUHM JHS a00 TMOBIJOMJICHHS PO
MOTOYHI TOJii, [0 MAaIOTh XapaKTep 3BHUYAWHOI mpec-iHdopmarlii, TBOpU (GOJIBKIOPY, a TaKOK
JepKaBHI JOKYMEHTH, CHMBOJIM Ta 3HaKH 3BUYAHO HEe 0XOpoHstoThes [1, ¢.10; 2, €.105; 3, ¢.2].

Bci Bumiesragai JitepaTypHi Ta XyI0KHI TBOPH MOXHA 3yCTPIiTH B [HTEpHETI y BENHKii
KUJTBKOCTI, 1 BCI BOHHM MOXYTh NPETCHIyBaTH Ha 3aXUCT ABTOPCHKUM MPaBOM. AJi€ TiJIbKH
npereHayBatu. bo o/Hi€T nuIIe MPUHATIEKHOCTI 0 Ti€T UM 1HIIIOT KaTeropii TBOPiB, 3a3HAUCHOI B
3aKOH1, HEZIOCTATHBO.

Jnst Toro, mo0 OTPUMATH 3aXHUCT 3a 3aKOHAMHU IPO aBTOPCHKE MPABO, BHILE3raJaHi
TBOPH MOBHHHI BiJNIOBIaTH NMEeBHUM Kputepisim. [lo-mepiie, BOHM MalOTh OyTH OpHUTiHATEHUMH
B IOPUJIMYHOMY CEHCI, a MO-Jpyre, BOHU MAalOTh OyTH BUPAXEHUMH y Till UM 1HIIH 00’ €KTUBHIN
dopmi.

[lepunii kpuTepiid, TOOTO OPUTTHAIBHICTD, KPUTEPIN PO3YMIETHCS B PI3HUX KpaiHaX CBITY
npubim3HO oxHakoBo. Cynu KpaiH aHTJIO-CAaKCOHCHKOI CHCTEMH IpaBa TPAKTYIOTh KPHUTEPii
OPUTIHAIBHOCTI IIMPOKO: TBIP MPOCTO Mae OyTH pe3ylbTaTOM He3aJeKHOi mpalll 1 TaJaHTy
aBTOpa, TOOTO He OYTH CKOIIHOBAaHMUM 3 1HIIOTO TBOPY, aBTOPCHKI MpaBa Ha SKUN HaleXaTh
1HII# 0co61, Ta, 3a BUcI0oBOM cyall BepxosHoro cyny CIHA O’KonHopa, “MaTu 1o KpaiHii
Mipi IeKH1il MiHIMallbHUH piBeHb TBOpUOCTi”[2, ¢.1287].

Cynu K KOHTMHEHTaJIbHUX KpaiH 3axigHoi €Bpomnu, KpiM IbOro, AOCIIIKYIOTh, UM
BTiJIEHAa B TBOpI OCOOHMCTICTh aBTOpa, YM HEce TBIp MedaTh Horo iHauBinyaimbHOCTI. IIpoTe, B
HaIlll TH1 3aCTOCYBaHHSI 111€1 BUMOTH CTa€ Je/lajl THyYKIIIUM Y 3B 513Ky 3 MOSIBOI0 HOBOTO THITY
TBOPIB, NPOLIEC CTBOPEHHS SKUX BKJIIOYA€E 3HAYH1 aBTOMAaTHU30BaH1 €JIEMEHTH.

B Vkpaini kputepiii opuriHaibHOCTI B 3aKOHOAABCTBI NMPSIMO HE 3aKpirieHo. B skocTi
O3HAaKH TBOPY OPHUTIHAJBHICTB 3rafyeThcs B 3akoHi Ykpainu “IIpo aBTOpChbKe MpaBo 1 CyMiXKHI

npasa” B peaakiii Big 11 ounns 2001 poky juie CTOCOBHO Ha3BU TBOPY SIK CAaMOCTIHHOTO TBOPY
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[1, cr.9]. 3akoH TakOX HABOOUTH NPUKIAA TBOPIB, fAKi ‘‘HE BIAMOBIAAIOTH KPHUTEPISIM
OPHUTIHAIBHOCTI”, MPOTE IKUMH caMe € I[i KpuTepii, He 3a3Hadae [1, cr.10].

[linxomu n0 apyroro kpurtepito — (ikcamii — B KpaiHaxX, IO HaJIEkKaTh A0 PI3HUX
paBoOBUX cucTeM, HeonHakoBl. Tak, y CIIA 3axucTy aBTOPCHKMM IIPaBOM MiJUISATAIOTh TBOPH,
“3a¢ikcoBaHi B Oynb-sKii MarepiaibHiil GopMmi BHpakeHHs, BiOMil 3apa3 abo Tid, mo Oyxae
BUHAIICHO Mi3HillIe, 32 JOMOMOTOI0 SIKOT BOHU MOXYTh OyTH CHPUIHATI, BIITBOpEHi a00 iHIIUM
YHHOM IIOBiZOMIIEH], a00 Oe3mocepeHbo, a00 3a JOIOMOrOK MAalIMHU 4K IpucTporo” [2, ¢.102].
[Tpu nboMy, TBip BBaXKAETHCS “3aiKCOBAaHUM’, SKIIO HOT0 MaTepiaibHE BTUICHHS € “IOCTaTHBO
HOCTIHHUM 200 CTaOUIBHUM JUIS TOTO, OO OYTH CIIPUIHSATHM, BiITBOPEHUM a00 1HITUM YHHOM
MOBIIOMJICHMM TPOTITOM Iepioay Oinbioi TpuBaiocTi, HiXK mpomikHa” [2, €.101]. Tepmin xe
“IpoMi>KHA TPUBAIICTH” € BITHOCHUM 1 “Ma€ TIIYMAaUUTHCS Ta 3aCTOCOBYBATUCS B KOHTEKCTI. ...
ABTOpCBKE MPAaBO HE CTUILKU MIKJIYETHCS PO TUMYACOBY “TPUBAJICTH” KOMii, CKUIBKU IPO TE,
IIO LIS KOIIisl pOOHTH, 1 110 BOHA 371aTHA POOUTH, TIOKU BOHA icHye” [3, €.1243].

PesynmpraToM Takoro migxomy € Te, IO 33 aMEPHUKAHCHKHUM 3aKOHOJABCTBOM, YCHI,
IpaMaTu4Hi Ta XopeorpadiyHi TBOpH, HE 3HATI Ha IUTBKY ab0 OyAb-sKkuil I1HIIUN HOCIH
iHdopmalii y “crpaBkHbOMY” CBiTi, a TBOPH, L0 MEPEAAIOTHCS B PEKUMI “peanibHOro vacy’ 6e3
iX OIHOYACHOTO 3amucy (HANpHUKIAJ, TPAHCIALII CIIOPTUBHUX MOAIN) — y “BipTyaiabHOMY’ CBITi
[aTepHeTy, HEe BBaXKAIOTHCS 3a()iKCOBAaHUMH 1, BIAMOBIAHO, HE MiISTAIOTh aBTOPCHKO-TIPABOBIH
oxoposi [9, ¢.32]. Ti x 3 gocTynHUX yepe3 [HTepHET OpUTiHAIBLHKX TBOPIB, 5AKi 3adiKCOBaHi B
u($poBOMY BUJI HA MarHiTHUX HOCISX, JA3€PHUX JMCKAX YW B MMaM ATi KOMI IOTepiB (HaBITh B
omepaTUBHIA 1 “Nuie HAa MUTICEKYHIY , 32 BH3HAUEHHSM OJHOTO CYJIy), BIJINOBIAAIOTh
3aKOHO/IaBYiil BUMO31 (iKcallii, a TOMy OXOpOHSIOThCS aBTopchkuM mpasom CIIA [3, €.1243].

Jns Toro, 1mo0 OXOpOHSTHCS aBTOPCHKUM IpaBOM, TBIp, SIKUH Oyj0 pO3MIILEHO B
IntepHeti, He 000B’SI3KOBO Ma€ OyTH 10 TOro ONyOJIIKOBaHMM (BUIYLIEHMM B CBIT), TOOTO
PO3MOBCIOPKEHUM IUISXOM BUITYCKY B OOIr MOro HMpHUMIPHHUKIB 3a 3rOJ[0I0 aBTOpa abo IHIIOL
ocobu, K HanekaTh aBTOPCHKI MpaBa, y KUIBKOCTI, 3aTHIN 33J0BOJIBHUTH PO3YMHI NTOTpeOH
nyOJIiKM NUISIXOM MpOoJaxKy, 3/4adi B HailoM, mpokaTy abo HUIAXOM IHIIOT mepeaayi mpasa
BJIACHOCTI YM TpaBa BOJOJIHH MpUMipHUKOM TBOpY [1, c.1; 2, €.101; 3, c.3]. Camo x mo coOi
po3MillieHHs] TBOpY B IHTepHETI B OJHHMX KpaiHaX BU3HAETHCSA OMYOIIKYBaHHSIM, a B IHIIUX —
TaKUM HE BU3HAETHCA.

Tak, ykpaiHchbkuii 3akoH MiJ OMyOJIIKyBaHHSIM PO3YMi€ TAaKOX 1 HaJaHHS JIOCTYIY JI0

TBOpY ‘‘depe3 eJEeKTPOHHI CUCTeMH iHdopMallii TaKUM YMHOM, IO OyAb-fKa ocoba Moxke HOro
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OTpUMAaTH 3 OyIb-SIKOTO MICIs 1 y Oyab-skuidi vac 3a BaacHuM BuOopom™ [1, c.4]. TloHsaTTsIM
“eNeKTpOHHI cUCTeMH 1H(hOpMaIlii”, 3BUYaifHO, OXOTUTIOETHCS 1 Mepeka [HTepHeT.

AMEpUKAHChKHIM € AKT, HaBINAKW, XOY BH3HA€ ITYOJIKaIlI€l0 HAaBITh IMPOIO3UIIIIO
PO3IOBCIOJDKYBATH TPUMIPHUKH TBOpY, 3po0jeHy “rpymi oci® s [uIeld IMOJaibIIoro
PO3MOBCIOKEHHS, TTyOJIIYHOTO BUKOHAHHS a00 MyOJIIYHOTO MoKasy” (B TOMY YHMCIHI 1 JJIs TOTO,
mobu “nepenatu a00 IHIIMM YMHOM CIIOBICTHTH ™ TBIp, UMM 1 € PO3MILICHHS HOTO B IHTEpHETI),
ajie 3a3Hayvae, Mo “‘nyOJiyHe BHKOHAHHSA a0 MyONIYHHMM TOKa3 TBOpPY caMmi Mo co0i He
ckianaroTh nyomikamii” [2, €.101]. Takwuii ctan peueld B aBTopchbkomy mpaBi CIIA mosiCHIOEThCS
MO3MIII€I0 aMEPUKAHCHKUX 3aKOHOJABIIB, 3T1THO 3 SIKOIO Ta (hopMa pO3MOBCIOKEHHS TBOPIB,
npu sIKii MaTepialbHUN 00’€KT, B SKOMY BTIJICHO TBIp, “He MiHs€ pyK”, HE € myOuikamieo [4,
€.138]. Takum yuHOM, He OIMyOIIKOBaHUN B ‘“KOPCTKINA” (Gopmi TBip, 10 AKOro uepes IHrepHeT
MaroTh octyn Minbiionu moaeit B CIIIA Ta B iHImuX KpaiHax, 3a aMEepHUKaHCHKUM NPAaBOM HE
BBAXKAETHCSI OIYOJIIKOBAHIM.

OpnHak, aBTOPCHKO-TIPaBOBE 3aKOHOAABCTBO 1 Ykpainu, i CHIA csrae, Hexaii i pi3HUMH
[UIIXaMH, OJHOTO MW TOTrO 3K pe3yibTary: fK ONmyONiKOBaHi, TaK 1 HEOMyOJIiKOBaHI TBOPH,
JOCTYMHI yepe3 [HTepHeT, OXOPOHSAIOThCS 3aKOHOM 32 YMOBH BiTIOBIIHOCTI BCTAHOBIIEHUM HUM
KPHUTEPISIM OXOPOHH.

B Vxkpaini nmpaBoBa 0XOpOHa HAIAETHCS BOJIOAUIBISIM aBTOPCHKUX Ta CYMDKHHX TIpaB
“He3aJIe)KHO BiJ IX TPOMAJISTHCTBA 1 MOCTIHHOTO MICIISl MPOKUBAHHS (I OPUIUYHUX OCI0 — X
MICII€3HAXO/KEHHSI), TBOPH YHM OO €KTH CYMDKHHUX IIpaB SKUX BIEpIIC OMPUIIOAHEHI Ha
TepuTopii YKpaiHu abo HE ONpPHIIIOJHEHI, aje sKl 3HaXxoAiTbcsd B O0’€KTHBHIN (opmi Ha
TepuTopii YKpaiHM”’, a BOJOIUIBISIM aBTOPCHKUX Ta CYMDKHUX NpaB ‘“‘He3alle)KHO Bia iX
IPOMAJTHCTBA, TBOPH YU O0’€KTH CYMDKHUX TpaB SIKMX BIIEpILE ONPHUIIIOAHEHI Ha TEepUTOpIi
1HIIOT Jep:kaBU ab0 HE ONPHIIIOJHEHI, aje 3HaXOAAThCS B 00 €KTHBHIM (Qopmi Ha TepuTopii
IHIIOT JIep’KaBW’’, TPaBOBA OXOPOHA HAJAETHCS JIMIIE BIAMOBIAHO 0 MIXXHAPOJHHUX JOTOBOPIB,
CTOPOHOIO AKUX € YKkpaina [1]. OnHuM ke 13 NUIAX1B ONPIITIOAHEHHS (PO3KPUTTS MyOIill) TBOPY
3aKOH Ha3MBa€ OMyOIIKyBaHHS.

Taxkum uuHOM, TBIp, AKMH OyJ0 Bepie onyOIiKOBaHO y KpaiHi, siIka HE Ma€ 3 YKpaiHOO
JIBOCTOPOHHBOI YTO/M PO OXOPOHY aBTOPCHKHX TpaB Ta HE € yYACHHICID 0araTOCTOPOHHIX
KOHBEHIIN 3 LbOro NHUTAHHS, B YKpaiHi OXOpOHATHCS He Oyne. AJe fKIIO Ile HE TBIp,
po3mimennii B Intepueti! HaBiTh sikmo TBip Oyno po3mimieHo B IHTepHeTi y Takii KpaiHi, i
HaBITh SKIIO B M1l KpaiHi Taka Jis He BBAXKAETHCS OMYOiKYBaHHSM, BiH BCE OJTHO B TY K MHTH

CTaB JOCTYIHUM B YKpaiHi uepe3 “eleKTpoHHI cucrteMu 1HpopMmalii’, a 3HaYUTh
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OnyOJiIKOBaHMM, a TaKOXX OAHMM 3 THUX TBOPIB, IO ‘‘3HAXOAATHCS B 00 €KTUBHIN (hopMmi Ha
TepuTopii YKpaiHu” i, BIAMOBITHO, OXOPOHSIOTHCS 3T1IHO ii 3aKOHO/1aBCTRBA.

B CIIIA x — xou po3mimieHHss TBOpPY B IHTepHeTi 1 He ckiamae Tam myOsikarii —
po3MilieHi B IHTEpHETI TBOPH OXOPOHSIOTHCS IMOPSA 3 OMyOJiKOBAaHUMH, OCKUIBKHA BCI TBOPH,
BiJHECEHI aMEpPUKAHCBKMM 3aKOHOM [0 TpPEAMETy aBTOPCBKOrO TpaBa, “Oyaydu
HEOMyOJIIKOBaHUMH, M1UISTalOTh OXOPOHI ... HE3BAKAIOYM HA TPOMAISHCTBO YU MOCTiiHE Micle
npokuBaHHs aBTopa” [2, €.104].

Tperim kpurepieM € opmanbHicTb. Y kpaiHax bepHcbkoro Coro3y, A0 SKOro BXOISTb
JepkaBHU-ydacHHII bepHCbKOi KOHBEHIII1, 0XOpOHA PO3MIIICHUX B [HTEpHETI — 5K 1 BCIX 1HIIUX —
TBOpIB, IO BiJAIMOBIIAIOTH KPUTEPISIM OPUTIHAIBHOCTI Ta (ikcallii, HacCTyrmae aBTOMaTHYHO 3
MOMEHTY iX cTBOpeHHs. lle o3Havae, 110 U1 BUHUKHEHHS 1 3[1HCHEHHS aBTOPCHKUX IpaB Ha
TaKi TBOPH ‘“HE BUMAraeTbCsl peecTpallisi TBOpY 4u Oynb-siKke iHIIe Horo opopMIICHHS, a TaKOoX
BUKOHAHHS OyIb-sKKX 1HIMX GopmanbHocTei” [1, ¢.11].

3aKOHOJIAaBCTBO OUIBIIOCTI KpaiH, OJHAK, 3a0X0Uy€ BHKOHAHHS aBTOpaMu a0o0 IHIIMMHU
BOJIOJIUIBLISIMUA aBTOPCHKUX IpaB TakuX (popManbHOCTEH, sIK HAHECEHHS HAa KOXKHUM NMPUMIPHUK
TBOPY 3HAaKy OXOPOHH aBTOPCHKOTO IIPaBa, Aep’KaBHA PEECTpaLlis Ta JEIOHYBaHHS.

YerBepTuil KpuTepiil, 3HAK OXOPOHU AaBTOPCHKOTO IpaBa, € HAWKpAIIUM CIIOCOOOM
CHOBILICHHA IMyOTiKH Tpo (aKT iCHYBaHHS aBTOPCHKUX IpaB Ha TBip, BiH iHPOPMYE CIIOKHUBAYIB
opo Te, KOMY HajexaTb Ll MpaBa 1 MOxXe OyTH JOCHTh MOTYXKHUM CTPHUMYIOUMM IMPOTH iX
nopyuieHHss ¢gaxktopom. Jlo TOro »*, BapTiCTh MOr0 HAaHECEHHS Ha EJIEKTPOHHUN NPUMIPHUK
TBOPY, po3MmimieHoro B IHTepHeTi, Ha BIAMIHY BiJl BapTOCTI HOTO HAHECEHHS Ha KOXHY
“XOpCTKY” KOIII0, €, MPAKTUYHO, HYJIbOBOIO.

3HaK OXOPOHHM aBTOPCHKOTO IMpaBa, sIK MPaBUIIO, CKIAA€ThCS 3 JaTUHCBHKOI Jitepu C y
koii — ©, iMeHi ocobu, sKii HajexaTb aBTOPCHKI IpaBa Ha TBIp, Ta POKY HOro mnepioi
nyomikamii [1, ¢.11; 2, c.401]. AmepukaHCbkuii AKT, KpiM IIbOTO, JO3BOJISIE BUKOPHUCTAHHS
3amicTh cuMBoNy © cioBa “Copyright” — “aBTopchbke mpaBo” — abo ioro abpesiatypu “Copr.”,
BUMAarae po3MillleHHs 3HAKy OXOPOHHM “‘TAKMM YHMHOM 1 B TaKOMY Micli”, 00 Horo Oyno jerko
MOMITUTH, a TAaKOX Nepeadayae, 1o SKIIO 3HAK OXOPOHU OYJI0 HaJIe)KHUM YMHOM PO3MIILIEHO Ha
IPUMIPHUKAX OIYOJIKOBaHOTO TBOPY, /0 SKHUX BIAMNOBIAY y CHpaBl MPO BIJIIKOJYBaHHS
30MTKiB, 3aBJaHUX HUM y pe3yJbTaTi MOPYIICHHS aBTOPCHKUX MpaB, MaB JOCTYI, TO HOTO
apryMeHTH, OCHOBaHI Ha HE3HaHHI NP0 ICHYBAaHHS aBTOPCBKUX IIpaB Ha TBip, HE OYyIyTh

npuiiHATI 10 yBary [2, ¢.401].
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OCKiNbKM 32 aMEpUKAaHCHKUM 3aKOHOM 3HAK OXOPOHM aBTOPCHKOTO MpaBa Mae€ CHITY
JIOKa3y 1 WOro HaJIe)KHE PO3MIIICHHS HaJlae MpaBO Ha BIAMIKOAyBaHHS 30uTKiB, cynu CIIIA
OPUIUIAIOTE 3HAYHY YBary METOAY 1 MICII0 HAHECEHHs 3HaKy, O0COOJIMBO Ha EJIEKTPOHHHUX
IpUMIpHUKAX TBOPIB. Taki NPUMIPHUKN HE MOXJIMBO PO3AUBUTHUCS, IOKPYTHUBILHU B PyKax, BOHU
HE MaloTh OOKJIAaIUMHKH, HA SIKy MOXKHa Oyjgo O HaHECTH 3HAK OXOpOHU. ToMy BHPOOHHKH
NOAIOHUX TPHUMIPHUKIB TBOPIB BAAIOTHCSA A0 IHIIMX METOJIB HAaHECEHHS 3HAKy OXOpOHH, i
aMEpPUKAHChKI CyIU JIOCTOMHO OLIHWIM iXH1 3ycusuid. Tak, po3MILLEHHS 3HAaKy OXOpPOHU Ha
3aCTaBlll , [0 BUHUKAE HA €KpaHi KOMII'I0Tepa Mepell BUKOHAHHAM IIporpaMu ado Ha IOYaTKy
BiZleorpy, OyJ0 BHM3HAHO JIOCTATHIM JUISI CIIOBIIIEHHS KOPUCTYBadiB IpO ICHYBaHHS 1
NPUHAIEKHICTh aBTOPCHKUX MPAB Ha Il BUAM TBOPIB, @ 3HAYUTH TAKUM, IO BiJIIOBiIa€ BUMOTaM
3aKOHY.

JUis CHOBILIEHHA IpO CBOi MpaBa BHUKOHABLI Ta BUPOOHUKU (DOHOrpaM MOXKYTb
BUKOPHCTOBYBATH 3HAK OXOPOHHM CYMDKHHUX TIpaB, SIKWU CKJIAJA€ThCs 3 JATMHCHKOI sitepu Py
Ko — (p), iMeHi 4yu HalitMeHYBaHHS 0cOoOHW, SIKid Halie)KaTh CyMiXHI mpaBa Ha (oHOrpamy, Ta
poky ii mepmoi mnybmikamii [1, €.37; 2, c402]. Ha 3HaK OXOpOHM CYMDKHHUX TIpaB
PO3MOBCIOXKYIOTHCS BC1 Ti %K MPaBUJIa, 10 CTOCYIOTHCS 3HAKY OXOPOHHU aBTOPCHKOT'O IpaBa.

BigHocHO peecTpallii aBTOPCHKUX IMPaB, X04Ya PEECTPaLlis aBTOPCHKUX MPaB y JEPKABHUX
OopraHax He € MEepeAyMOBOIO iX MPAaBOBOTO 3aXHCTY, 3aKOHM 0araTbOX KpaiH, IO HaJEXaTh IO
PI3HUX MPABOBUX CiMeH, ii 3a0x0uyroTh. PeecTpartis, sk mpaBuiio, CIpUSE CIIOBIIICHHIO MyOIiKU
PO ICHYBaHHsS Ta NPHUHAJIECKHICTh aBTOPCHKHUX IIpaB, MOJETIIYe BCTAHOBJIEHHS iX ICTHMHHOTO
BOJIOAUIBLIA MPU BUHUKHEHHI CIIPHUX CUTYyallld Ta HaJae MOMy IpoliecyalibHI MepeBaru Mmpu
3aXHMCT1 CBOiX IPaB B CY/.

3a3Buuail peecTpallisi IpaB Ha TBIP JIO3BOJSETHCA 0COOaM, SIKUM HayeXaTb aBTOPCHKI
npaBa abo OyJb-sIK€ BUKIIOYHE MPaBO Ha TBIp, y OyAb-KUH yac MPOTIATOM TEPMIHY OXOpPOHHU
aBTOPCHKUX TMpaB 1 3AIMCHIOETHCS CHEIlaJbHUM OPTaHOM, MPO IO BHUJAETHCA BIIMOBITHUN
nokymeHr [2, ¢.410; 1, c.9].

B Vkpaini peectpamito mpaB Ha TBOpU JOpydyeHO Jlep>kaBHOMY JemnapTaMeHTy
IHTeNeKTyanbHOI BiacHOCTI MiHicTepcTBa OCBITM 1 Hayku YKpaiHu, sk — “ckiagae i
NEepIOIMYHO BHUA€ KaTalOTH BCIX JepkaBHUX peectpariii” [1, €.11]. Jlo cBimomnrBa mpo
PEECTpAIlifo, 10 BUIAETHCS ITUM OPraHOM, MOXXYTh BHOCHUTHCS BIJIOMOCTI IIOJ0 ‘“‘aBTOPCTBA
(aBTOpCHKOTO TMpaBa) Ha ONPWIIOJHEHUH UM HE ONPWIIOJHEHMH TBip, (akrty 1 patu
ommyOJIiIKyBaHHSI TBOPY YH JIOTOBOPIB, sIKi CTOCYIOThCs IpaBa aBTropa Ha TBip” [1, C.11]. Ilpm

BUHUKHEHHI CIIOpPY HIOJ0 MPUHAJIEKHOCTI aBTOPCHKUX IMpaB “‘/iepKaBHA peecTparlisi BUBHAETHCS
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CYIOM SIK IOpUIMYHA MPE3YMIIisl aBTOPCTBA, TOOTO BBAXKAETHCA IIHCHOIO, SKIIO B CYIOBOMY
nopsAKy He Oyzae noseacHo inme” [5, €.247].

B CIHIA aBTOpchKe mpaBO Hamae ocobam, M0 3AIHCHUIU JEpKABHY PEECTpPAIliI0 CBOIX
IIpaB Ha TBOPHU, HACTYIIHI IlepeBar nNpu AOTPUMAaHHI HUMHU TIEBHUX BUMOT.

[To-mepure, sikmo momepenHs peectparis npaB Ha TBip B Odici 3 aBTOPCHKOro mpaBa
CILIA e ymOBO0 NOJIaHHS 1O30BY MO iX MOpyIIeHHs 10 cyny [2, €.411].

[lo-gpyre, skumo mpaBa Ha TBIp OyJIO 3apeeCTPOBAHO MPOTITOM IT'STH POKIB Micis
nyOutikamii, peectpariis cBimuuth prima facie mpo nilicHiCTh aBTOPCHKHX MpaB Ta (DaKTiB,
BUKJIAJICHUX Y cepTUdikaTi mpo peecTpaiito (iM’s ocoOu, sSKiii HalexaTh aBTOPCHKI Mpasa, jJaTa
nepmoi myOoiKarii TBOPY 1 T. iH.), MO POOUTH TATAP JAOBEICHHS BOJIOAUIBIS aBTOPCHKHX IpaB
Habararo JIETIIUM 1 I ABUIIYE BIPOT1IHICTh OTPUMAHHS HUM TMOIEPEAHBOT CYyI0BOT 3a00pOHHM JTiid
BI/IMOBi1a4a, sKi € mpeaMeToM cropy [2, ¢.412].

[To-TpeTe, y BUMaIKy, KOJIM aBTOPCHKI TpaBa 0yJio 3apeecTpoBaHO JI0 iX MopyiieHHs (200
IPOTSITOM TPHOX MICSIIB MicCIIs MyOmiKalii TBOPY, SKIIO MOPYIISCHHS CTAIOCS Micis myOmikamii),
BOJIOZINICIIb aBTOPCHKUX MPaB Ma€ MpaBo Ha OTPUMaHHS KOMIIEHCAIli1, BCTAHOBJIEHOT 3aKOHOM, Ta
BIJIIIKOJYBaHHS BapTOCTI TMOCIYr aJBOKaTta. B mNpOTHBHOMY BHIIaJKy, MOXYTb OyTH
BIJIIIKOIOBaHI JIKIIIEC 30MTKH, 3aBaHi OPYIICHHAM aBTOPChKUX mpas [2, ¢.410].

JlerioHyBaHHsI TPUMIPHUKIB TBOPIB TaKOXX HE € MEPEIyMOBOIO iX TPABOBOI OXOPOHH,
MIPOTE 3aKOHOJABCTBO 0ararbox KpaiH, HE3aJIe)KHO BiJ iX MPUHAJICKHOCTI JO Ti€i Y 1HIIOI
npaBoi ciMm’i, BuMarae ii 3ailicHeHHs. B oqHuX kpaiHax NenmoHyBaHHS PO3TJISAAETHCS JUIIE SIK
YacTHUHA TIPOIIECY PEECTpallii mpaB Ha TBIp, a B IHIIUX, KPIM IHOTO, CIYXHTh METOJOM
KOMIUIEKTYBAaHHS JIep’KaBHUX 010,110T€UHO-apX1BHUX (POHIB.

Tak, B VYkpaiHi JemnoHyBaHHS NPUMIPHUKIB TBOPIB 3[iMCHIOEThCS JlepkaBHUM
JIeTIapTaMEHTOM 1HTEJEeKTYaJlIbHOI BJIACHOCTI MiHICTepCTBa OCBITHM 1 HaAykM YKpaiHu juiie “B
oOcsrax, HEOOX1AHUX JJIs 1eHTU(IKaLli TBOPIB”, MpaBa Ha sIKI HUM PEECTPYIOThCS, 1 JIMILE Ha
TEPMIH OXOPOHMU AaBTOPCHKHX TpaB [5, €.247]. OcoOMuBICTH TBOPIB, 3aKPIIJICHUX B HU(POBIii
¢dopmi, BpaxoBaHO TUM, L0 MPHU peecTpallii IpaB Ha Taki 3 HUX, K KOMII IOTE€PHI POrpamMu Ta
0a3u aHuX, A0 areHTCTBA, OKPIM NMPUMIPHUKIB UX TBOPIB, MOJIAIOTHCS TAKOXK HACTAHOBU 1010
iX BUKOPHCTAHHS Ta 1HII MaTepianu, HeoOX1AH1 1 iX imeHTudikamii [5]. €1uHUM HacHiIKOM
HemoAaHHs 10 JlepkaBHOTO JemapTaMeHTy Mepen0adyeHruX 3aKOHOJIaBCTBOM JOKYMEHTIB 1
MatepialiiB € MOBEpPHEHHS 3asiBKH Ha PeeCTpallito 0e3 po3risiy.

3aBepiIyroud  JOCTIDKeHHsS, MOKHa 3pOOMTHM  HACTyMmHI BUCHOBKU. IIpaBoBe

peryitoBaHHs 3axHCTy TIpaB IHTEJIEKTyaJbHOi BIJIACHOCTI B Mepexi IHTepHeT mnoTpedye
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3aKOHOJIAaBYOTO BJIOCKOHAJICHHS Ta NMPHUBEIEHHS 1 BIAMOBIIHICTH 10 €BPONEHCHKUX Ta CBITOBUX
CTaHJAPTIB.
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Hayxoeuii kepignuk: k.10.1. ooy. Kannina I'.A.

OCOBJIUBOCTI ITUBLIBHO-IIPABOBOI BUIITIOBIJAJIBHOCTI

[{uBinpHO-TIpaBOBa BIAMOBINAIBHICTh - 1€ OKPEMHU BUJ IOPUAWYHOI BiAMOBIIATHHOCTI,
SKHUH MOJIATa€e Y 3aCTOCYBaHHI JIEPKABHOTO MIPUMYCY A0 3JIOYMHII IIISIXOM 11030aBJIeHHST 0co0u
neBHUX Ojar abo HakJaAaHHsS OOOB'SI3KIB MaifHOBOro Xapakrtepy. Jlo Takoro mpaBOMOpPYIIHUKY
3aCTOCOBYIOThCS CaHKIIli MAalfHOBOTO XapakTepy, Kl B CBOIO YEpry HalpaBiieH! Ha BIJTHOBJIEHHS
MOPYIIEHUX MpaB Ta KOMITEHCcAaIlii 30UTKiB, TIeH1 a00 CTATHEHHS HEYCTOWKH.

Oco6MBOCTI IUBUIBHO-TTPABOBO] BiINIOBIJAJIBHOCTI MOJISATAIOTh Y HACTYITHOMY:

1) CtaraeHHs Ha KOPUCTh MOTEPIILIOl CTOPOHH;

2) CnpsiMOBaHICTh Ha BIJTHOBJIEHHS MaiHOBOi cdepu MOTepniyioro (KoMmeHcaliiiHa
pUpoJIa);
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3) MaiiHoBuii Xapakrep;

DyHKIIT IUBITFHO-TIPABOBOI B1AMOBIIAILHOCTI:

- CTuMynroroua, BIIKPUBAE TO3UTUBHUH aCIEKT BiMOBIIAIBHOCTI, 1 TIOJIATAE B TOMY, IIIO
yCTaHOBA B 3aKOHOJIABCTBI ITUBUILHO-TIPABOBOI BIAMOBIJAIBHOCTI CTUMYIIIOE BCIX YYACHHUKIB JI0
BIAITOBIAHOIO ITOBEMIHKI;

- Kowmmencauiiine, CyTb, sIKiii MICTUTHCS y BiJHOBJICHHI TMOJIOXKEHHS, IO OyB 10
MOPYIICHHSI CYO'€KTUBHOTO IpaBa, a B pa3l HEMOXKIMBOCTI TaKOTO - TPOIIOBOi abo iHmIOL
KOMIIEH ALl 3aBAaHO1 IIKOIH;

- BuxoBHa, BOHa cHOpsMOBaHa Ha TIONEPEHKEHHS MOMIOHUX [HMBUILHO-TIPABOBUX
MOpYyIIEHb Y MaiOyTHhOMY, SIK 3 OOKY 3JIOBMHUCHHKA, TaK 1 IHIIMX YYaCHUKIB MHUBUIBHUX
MpaBOBITHOCHH. [1]

o crocyerbes knacudikaiii, TO IMBUIBHO-TPABOBY BIAMOBINANBHICT MOXHA
PO3MOAUTUTH MO HACTYITHUM KPHTEPisiM:

1. 3amexHO Big TMOYATKy BUHUKHEHHS IMBUIBHO-TIPABOBA BiANOBIAAIBHICTE OyBae
JIOroBipHAa 1 He noroBipHa. J[oroBipHa BIANOBIJAIBHICTH HACTa€ B PE3YyibTaTi MOPYIIECHHS
JIOTOBOPY OJHIEIO 13 CTOpPiH. Y TOM k€ yac HE JOTrOBipHA BiANOBIAANBHICT, MOXKE OyTH y pasi
3aMoisTHHS KO CTOPOHHIN 3I0pOB't0 200 MaiiHy, a TaKOX 1 B IHITUX BHITAJKAX 3aIOJIISTHHS
IIKOJIM, KOO MIXK TIOTEPITUTUM 1 3JI0YMHIIEM HE OYJIO JOTOBIpHUX MMPABOBITHOCHH.

2. 3amexHO Big uMcna oci0, ski Opanu ydacTh y 3AiMCHEHHI 3000B'S3aHHS,
BUKOPHCTOBYIOTh 4YaCTKOBY, coligapHy abo cyOcuaiapHy BiANOBigalbHICTh. YacTKoBa
BIJINOBIAAJIBHICTH TOJISITA€ B TOMY, 1110 KOYKEH 3 YYaCHUKIB HECE BIJIIOBIIAJIBHICTh B MEKax cede.
ConimapHa BIAMOBIAAIBHICTh HACTA€ JUIIE Y BUIAJKaX, SKI BKa3aHl B JOTOBOPI YU 3aKOHI, a
TaKOX KPEAUTOPY HAJAE€ThCS MOXIHMBICTH BUMAaraTu BUKOHAHHS OOOB'S3KiB y MOBHOMY 00CsI31
a00 4acTKOBO BiJl OJTHOTO i3 OOpP>KHHUKIB, a00 Bcix pazom. CyOcuiapHa BiANOBIAAIbHICT HACTAE
JUIIe TOJl, KOiM i1 mepenbadeHo B 3akoHI a00 JOTOBOpi, a TaKOX BOHA HE Mae€ IpaBa
MEPEBUILLYBAaTH 0OCSTY MOBHOI BiJOBI1aJIbHOCTI.

3. 3amexHO Bix 00cCATy BIANOBIJANBHOCTI ICHYe€ TOBHA, OOMEKEHa 1 IiJIBUIICHA
BiJIMOBiAaNbHICTh. [lMBIIBHO-TIPaBOBa BiJMOBIAANBHICTE y TMOBHOMY OO0Cs31 HacTae, a I
3HAUUTh, 1110 KOMIIEHCAllll HE MOBMHHA IPU3BOJIUTHU /10 30aradeHHs notepriioro. OomexxeHa
LUBUILHO-TIPABOBA BIJIMOBIAAIBHICTE MOXKE€ OyTH BCTAHOBJIEHA Ha JOTOBOPI MPO BHUHSITKOBY,
aNbTepHATHUBHY HEYCTOWKY. Y JESKUX BHUIIAJKaX 3aKOHOM MOXe OyTH JI03BOJICHO 3aCTOCYBaHHS
MiJBUIICHOI UBLUIHHO-TIPABOBOI BIAMOBITANIBHOCTI, SIKa MOJSITa€ B 3aCTOCYBaHHI O 3JIOYMHIIS

JOJTATKOBUX CaHKIIM B po3Mipi Ta HOPSAIKY, BCTAHOBJIEHHUX 3aKOHOM.
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OcoONMBICTh NHUBUIHHO-TIPABOBOI BIAMOBIJAIBHOCTI € Te, IO B JCSIKUX BHITaKaX
JIOTTYCKAETHCS BiIMOBINATBHICTD 3a Mii iHIHUX 0cib [2]
Jliteparypa:
1. ITinonmpuropa O.A. Ta iH. [{luBinbHE TpaBo: MiAP. AJIs CTYA. I0p. BY3iB Ta (aKyIbTETIiB.
—K.: Bentypi., 1997. — 544 c.
2. Cunenxo JL.M. Husinene npaBo Ykpainu. T. 1 Hasu. IToci6. — K.: Aneyra, 2004. —
328 c.

Casomuenxo I.0.,

cmyoenmka 2 xkypcy epynu FOI — 134,
IIOMII CHY im. B. Jlans.

K.1o0.1n. ooy. Kannina I'.A.

OKPEMI ACIIEKTH PEAJII3AIIII ITPOLIECYAJIBHHX ITPAB I OFOB'A3KIB YYACHHKIB
IHUBLIbHOIO ITPOLIECY ITPH 3AXHCTI IHTEJIEKTYAJTbHOI BJIACHOCTI

[TutanHs po3risay HpolecyadbHUX MpaB 1 00OB’S3KIB yYaCHHKIB IIMBUIBHOTO IPOLECY
3aBX/M IPUBEPTAIO yBary B HaAyKOBOMY IIPAaBOBOMY CBITi. BiTum3HsiHI HOpMaTHBHO-NPaBOBI
JOKyMeHTH, a came - KoHctutywis VYKpaiHM, 3aKOHHM, HOCTaHOBM TOILO, IependadyaroTh
e(eKTUBHY CUCTEMY 3acO0iB i CIOCO0IB 3aXUCTY NpaB HA 00’ €KTH IHTEJIEKTYaJIbHOI BIACHOCTI, a
TaKOX BU3HAUYCHMM TOPSAJIOK, BIAMOBITHO 1O SKOTO BIH Ma€ 3IHCHIOBATHCS. 3aXHCT IpaB
IHTENEeKTYalbHOI BJIACHOCTI € TMepen0ayeHol0 3aKOHOJABCTBOM [iSUTHHICTIO BiJMOBIIHHUX
JIep’KaBHUX OpraHiB 3 BHM3HAHHS, IOHOBJIEHHS IpaB, a TaKOXX YCYHEHHs MEpeIIKoJ, IO
3aBa)kaloTh peaiizallli mpaB Ta 3aKOHHUX IHTEpPECIB CyO €KTIB IpaBa y cdepi 1HTEeNEeKTyalbHOT
BIacHOCTl. BiH 37iMCHIOETbCA Yy BHU3HAYEHOMY 3aKOHOJABCTBOM IMOPSIKY, TOOTO 13
3aCTOCYBaHHSAM HaJIe)KHOT POpPMH, 3aC001B 1 CITOCOOIB 3aXUCTY.

Ane B mpolecyalbHOMY NMHUTaHHI peaii3allisi mpaB Ta 00OB’A3KiB YYaCHUKIB IIUBLIBHOTO
IPOIIECy MPH 3aXUCTH IHTEIEKTYAIbHOI BIACHOCTI IHKOJIM CTHKAETHCS 3 TPYAHOIIAMH.

[TuTaHHAM PO3TIISAY MPOLECYaThbHHUX TPAB 3aXUCTY IHTENEKTYaIbHOT BIACHOCTI Y IOPSIKY
IIUBiNEHOTO CYJZOYMHCTBA NOCHiIKyBadu BueHi npomecyamictu: bormam W.I'., Bomep O.T.,
BacbkoBebkuit €.B., Bikyr M.A., T'ypeuu M.A., I'etmannies O.B., JloGpoBonbebkuit A.O.,
Hpixuana O.I'., 3aBopoteko ILII., IBanoBa A.C., Kan C.}O., Keitmin A.Jl., KipeeBa H.O.,
Knetinman O.®., Komapos B.B., Kypuisos C.B., Jlorinos I1.B., MensaukoB A.O., [TyunHcbkuit
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B.K., Ilymxkap €.I'., TpeymnikoB M.K., Tpy6nikos IL.5., Teptumnikos B.l., UeptkoB B.H.,
Yeuina H.O., Yewor .M., [llakapsu M.C., [ltedan M.I., IlItyria S.J1., llernos B.M., ®ypca
C.A., IOnenscon K.C. Ta iHmmi.

Mertoro Hamoi poOOTH € BU3HAYCHHsSI OCHOBHHMX HaIpsMIB pealtizallii mpaB Ta 00OB’SI3KiB
YYaCHHKIB LUBUIBHOTO TPOLECY MPH 3aXHCTy IHTEIEKTYyaJlbHOI BIIACHOCTI, a TaKOX aHaji3
OCHOBHHX MPOOJIEM 3 IKUMH CTUKAETHCS YYACHUK MTPH 3aXHCTi CBOTO IpaBa.

BignosigHo 1o yactuau nepinoi cratti 41 Koncrurymii Ykpainu [1] koxeH mae mpaBo
BOJIOAITH, KOPUCTYBATHCS 1 pO3MOPAKATUCA CBOEID BIACHICTIO, pe3yJbTaTaMH CBOET
IHTENeKTyaJIbHOI, TBOPYOi AistibHOCTI. 3rimHo 31 crarrero 418 LuBimbHOTO KOAEKcy YKpaiHu
ocoba Mae ocoOMCTI HEMalHOBI TpaBa IHTENEKTYaIbHOI BIAcHOCTI Ta (ab0) MaifHOBI mpaBa
iHTenekryanbHoi BiacHOCTi. LIK Ykpainu B cT. 16 Hamae mpaBo KOXHiH 0co01 3BEpHYTHUCS 10
CyIly 3a 3aXHCTOM CBOTO OCOOMCTOI0 HEMAaHOBOTO a00 MailHOBOTO IMpaBa Ta IHTEPECY, a TAKOK
BU3HA4Ya€ OPIEHTOBHUH TEpeITiK croco0iB CyI0BOTO 3aXHUCTy IIUBLIBHUX MIPaB Ta IHTEPECIB.

Oco0bu, sxi OepyTh ydacThb y cCHpaBi, - [€ CYO'€KTH [HBUIBHUX MPOLECYATbHUX
MPaBOBITHOCUH, SKI HAIICHI IOPUIMYHOIO 3aiHTEPECOBAHICTIO, IO BH3HAYa€ iX IPaBOBUU
CTaTyC TpH pO3rIsAAl ¥ BUpIIEHHI UUBUIBHOI cmpaBu. Bcix cy0'ekTiB [IUBUIBHAX
nporecyaabHuX mpaBoBigHOCHH KpiMm cyay LIITK moninsie Ha aBi rpynu: ocib, siki OepyTh y4acTb
y CIIpaBi; IHIIMX YYaCHUKIB UBLIBHOTO MPOLIECY.

BaxnuBo 3ayBakuTH, MO0 CY0'€KTH aBTOPCHKOTO a00 CYMIKHHX MpaB MalTh IPaBO
BHUMAaraTi y CyZIoBOMY MOPSAKY Bif 0ci0, SKi MOPYIIYIOTh aBTOPChKE MPaBo a00 CyMIXKHI1 MpaBa,
HajgaHHsA 1HGoOpMalii Tpo TpPeTiX ocid, 3aaiTHUX Yy BHUPOOHUIITBI Ta PO3MOBCIOKEHHI
KOHTpa(akTHUX MPUMIPHUKIB TBOPIB 1 00'€KTIB CyMDKHUX IpaB, a TaKoX 3aco0iB 00xony
TEXHIYHUX 3ac00iB 3aXUCTY, Ta MPO KaHAIH iX PO3MOBCIOMKEeHHs [2, €. 19].

XapakTep 1 CTyHiHb IOPUIMYHOI 3alliKaBJIEHOCTI 0ci0, ki OepyTh ydacTb y CIpaBi, HeE
OJ/IHAKOBI. 32 TaKUM KPHUTEPIEM 110 TPYNy PO3MOAUIAIOTH HA JABI MIATPYNH: O0COOHU, 110 MAIOTh
MaTepiaJbHO-TIPaBOBUM 1HTEpeC MO CHpaBi; MpoOIECyalbHHUI 1HTEpeC MO CHpaBi, 3aXMILIAIOThH
CBO{ IHTEpECH.

MarepianbHO-TIpaBOBa 3aiHTEPECOBAHICTh IOJIATA€ Yy MPAarHeHHI JOMOITUCS Ul cebe
MIOHOBJICHHS TIOPYIIEHOTO, OCIIOPIOBAHOTO YW HEBH3HAHOTO ITpaBa, 3aKOHHOTO iHTEpECy, TOOTO
OTpUMATH TIEBHE MalHO, 0Jlaro, BCTAHOBUTH TEBHHWM CTaH, OOCTaBMHU a0oO, HABMaKW, HE
JIOMYCTUTH iX mopyueHHs. MarepiaJbHO-IIPaBOBY 3aiHTEPECOBAHICTh Y CIIPaBi MAIOTh CTOPOHU
Ta TpeTi 0coOu, 3asABHUKU Yy CIpaBax HAKa3HOIO Ta OKPEMOIo NpOBa/KeHHA. PilmeHHs cyny

CTBOPIOE, 3MIHIOE a00 MPUIIHMHSE NIEBHI IIpaBa YM 00OB'SI3KU LUX OCi0.
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[IpomecyanbHa  3aiHTEpECOBAHICTh  MOJSATa€ y  MparHeHHi  JOCATTH  MEBHOTO
MPOIIECYaTbHOTO pPE3yabTaTy y (opMi BIAMOBIAHOI CyAOBOi MOCTaHOBU (TIPO 3aJ0BOJICHHS
Mo30By ab0 BiAMOBY y T030Bi). [IpolecyanbHOI0 3aiHTEPECOBAHICTIO HAAUICHI SK CYO'€KTH
CIIIPHUX MaTepiaJIbHUX MPABOBIIHOCUH, TaK 1 1HII YYaCHUKH IUBUIBHOTO IMPOIIECY, 5KI OEpyTh
y4acTh y CHpaBi JJIsi BUKOHAHHS MOKJIAJCHUX HAa HUX (PYHKIIH B CHIIy 3aKOHY YH JOTOBOPY.
Jpyry niarpyny CTaHOBJIATH Ti yYACHUKH MPOIIECY, AKi 3aXUIIAI0Th IHTEPECH IHIIUX 0Ci0,Mal0Th
TUJIBKMA TPOIECYaIbHUN 1HTEpeC, IO 3YMOBIIOETHCS XapaKTepOM iXHBOI 3aIIKaBIEHOCTI IO
CIipaBi: BHUKOHYBAaHMMH (QYHKIISIMH B Taidy3l JEpXKABHOTO YIPABIIHHSA, KOMIIETCHINIELO,
000B'sI3KaMH Ta IHIIKUMHU oOcTaBuHaMHU. J[o Ipyroi rpynu BXOIATh MPEACTaBHUKU CTOPIH 1 TPETixX
0ci0, npokypop, YnoBHoBaxeHnii BepxoBHoi Paau Ykpainu 3 npaB JIOAMHU, OPraHy JIepKaBHOI
BJIaJ[, OPTaHU MICIIEBOTO CaMOBPsAyBaHHs, (i3MUHI Ta OPHAUYHI OCOOH, IO 3BEPHYJIUCS JI0
Cyay 13 3asBaMH TMPO 3aXUCT MpaB, CBOOOJ Ta IHTEpeciB IHIIUX 0ci0 abo AepKaBHUX YU
CYCIIITBHUX IHTEpPECIiB y BHIMAJKaX, BCTAHOBJICHHUX 3aKOHOM. Taki ocoOu, sKi 3aXHINAIOTh
IHTEepeCcH JIep)KaBH, TPOMAIH, TPYMH OCid ab0 KOHKPETHOI 0COOM, HE MAIOTh i, K MPaBUIIO, HE
MOBHHHI MaTH MaTepiaibHO-TPABOBOI 3aiHTEPECOBAHOCTI y crpasi [3, . 21].

Oco0u, sixi OepyTh y4acTh y CIpaBi, MalOTh MPaBO 3HAWOMUTHCS 3 MaTepiajamMH CIpaBH,
pPOOUTH 3 HUX BHUTATH, 3HIMATH KOIIii 3 JTOKYMEHTIB, JOJYYEHUX IO CIIPABU, OJCPXKYBAaTH KOIIii
pimeHs, yxBay, OpaTH y4dacTh y CYAOBUX 3acilaHHSX, IMOJABaTH JOKa3d, OpaTH yd4acTb Y
JOCTIIKEeHHI J0Ka3iB, 33/1aBaTi MUTaHHs 1HIIUM oco0aM, siKi OepyTh ydacTh y CIpaBi, a TAKOXK
CBiJIKaM, €KcIiepTaM, ClieliaicTam, 3asBIsSTH KJIOMOTaHHs Ta BiABOJM, AaBaTH YCHI Ta MUCHMOBI
MOSICHEHHSI CY/I0B1, TIOJIJaBaTH CBOi JIOBOJM, MIPKYBAaHHS I0JI0 MHUTaHb, K1 BUHUKAIOTh MiJ 4yac
CyJIOBOTO PO3TJsAY, 1 3alepedeHHs] MPOTH KJIONMOTaHb, JIOBOJIB 1 MIpPKyBaHb IHIIUX OCIO,
KOPUCTYBaTHCsSI TPABOBOIO JIOTIOMOTO0, 3HAaHOMUTHCS 3 JKYpPHaJIOM CYyJIOBOTO 3aciJjaHHA,
3HIMATH 3 HBOT'O KOIIii Ta 10/1aBaTH MUChMOBI 3ayBa)K€HHA 3 NPUBOJY MOT0 HENPaBUIBHOCTI YU
HENOBHOTH, IPOCIYXOBYBaTH 3anuc (PIKCyBaHHSI CYJOBOI'O 3acilaHHS TEXHIYHUMH 3ac00aMu,
poOuTH 3 HBOTO KOMii, MOJaBaTH MHUCHbMOBI 3ayBa)K€HHS 3 MPHUBOJY HOr0 HENMPaBUWJIBHOCTI YU
HEMOBHOTH, OCKapXKyBaTH PIIIEHHS 1 YXBaJIM CyJy, KOPUCTYBATHUCS IHIIMMHU MPOLECYaTbHUMHU
paBaMH, BCTAHOBJIEHUMHU 3aKOHOM.

[IponecyanwsHi mpaBa, HaBeneHi y cr. 27 HIIK, € 3araabHUMH, OCKUIBKH IX Ma€ KOXKHA
oco0a, sixka Oepe ydacth y crpasi. [lopsi 13 muMu 3araJibHUMH TTpaBaMU KOXKHA 3 010, sika Oepe
y4yacTh y CIpaBi, Mae CreliajbHi MpaBa, 3yMOBJEHI iX MpolecyalbHUM cTarycoMm y cmpasi. Lli
npaBa nepeadadeHi y THX HOPMax, SKi CTOCYIOThCSI KOHKPETHOTO BHy OCi0, siKi 6epyTh y4acTh y

crpagi. Tak, ct. 31 LIIK BcTaHOBMIOE criemianbHI MpaBa, 30Kpema, JIsi CTOPiH (TpaBo Mo3uBava
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3MIHUTH MiJCTaBy a0 MpeAMET MO30BY, 30UIBIIUTH a00 3MEHUIMTH PO3MIp MO30BHHX BHMOT,
BIJIMOBUTHCSI BiJ T030BY, NIpaBO BIJAMOBiJaya BHU3HATH I1030B TIOBHICTIO ab0 YaCTKOBO,
OpEea'sIBUTH 3yCTPIYHUI I030B, MPaBO CTOPIH YKJIACTH MHUPOBY Yyrojy, IepelaTH CIpaBy Ha
PO3IIIS TPETENCHKOro cyay Tomo) [4, ¢. 110].

VYci npouiecyanbHi IpaBa € piBHUMH IS BCiX 0Ci0, K1 O€pyTh y4acTb y CIPaBi.

Mu BBaxkaeMo, 110 3a0e3MedeHHs peaizamii Ta 3aXHCTy IpaB yCiX y4acHHKIB (Cy0’€KTiB)
BIJTHOCHH 1HTEJIEKTYaJIbHOI BIIACHOCTI HAJIE)KUTh ChOT'OJIHI 110 MIPIOPUTETHUX 3aBJaHb IPABOBOIO
perymtoBaHHs. L{pomy cripusie psj dakTopiB, y ToMy uucii (OpMYBaHHS 3JaTHOTO Uil HOro
BTIJICHHS Y JKUTTS 3aKOHOJABCTBA Ta TMOBHOIIHHOI CYIOBOi TPAKTHUKH, 3aBISIKU SKil
(opMyIOTECS y3arajibHEeHi €IMHI MiAXOIM 10 BUPIIIEHHS CIOpiB, MOIIYK aJeKBaTHUX (opM i
croco0iB 3aXUCTY MPaB aBTOPiB, BUKOHABIIIB, BUHAX1THUKIB, PO3BUTOK HAYKOBUX JOCIIIKEHb Ta
1H.

[IpoTe cmig KOHCTATyBaTH, IO MPW 3aXHCTi CBOIX NpaB Ha IHTEIEKTyaJbHY BJIACHICTh
YYaCHHMKH CTHKAIOThCA 3 mpobiemamu. HaitOinpma HeoOXiqHICTh — 1 Koauikamis HOpM, fKi
PEryNoTh 1HTENEeKTyallbHy BiacHicTh. Crifi BpaxoByBaTH, 10 Mpoliec koaudikaiii HopM, sIKi
PEryINOTh 3aXKCT MPaB Ha pe3yNbTaTh TBOPUOI MiIBHOCTI, B YKpaiHi, y Pociiicbkiit @eneparii
ta B iHmmX KpaiHax CHJI BimOyBaBcsi NOCHTH CKJIQAHO 1 CYNMPOBOJUKYBABCS UYUCICHHUMHU
muckycisimu. O0’€KTH mpaBa IHTEICKTYaabHOI BIACHOCTI 32 CBOEIO MPHPOJIOI0 1 XapaKTEPOM €
nyxe pisHUMH. [locuth Haragatu, mo y LK VYkpainu 3a ocobamu, SKMM HajeXaTh Taki
HeMmaTepiaibHi Oyara, sSiK: TBOPH JITEpaTypH, HAYKU 1 MUCTELTBA Ta CYMIXKHI MpaBa; BUHAXO/H 1
KOPHMCHI MOJIeNi, MPOMUCIIOBI 3pa3KH; MpaBO HAa HOBI COPTH POCIMH 1 HOBI NOPOJAM TBApUH;
IIPaBO Ha 3aXUCT HEPO3KPHUTOI iH(OpMaIlli BiJ] HE3AKOHHOTO BUKOPUCTAaHHS Ta MPUPIBHSAHI 10
HUX 3aco0M 1HMBiAyasizalii y4acHHKIB LMBLUIBHOTO 00OpOTYy, TOBapiB 1 mociyr (¢ipmoBe
HaiiMeHyBaHHs ((ipma), 3HAKU 71 TOBApiB 1 MOCIYT, HAHMEHYBaHHs MTOXOJKEHHS TOBapy), —
OyiM 3aKpiIUIeH] BUKJIIOYHI ITpaBa Ha BUKOPUCTAHHS, 110 BIUIMBAE 1 HA CeUUPIKY crOCo0IB ix
3axucTy. be33zanepeyHum € Takoxk (PakT, I10 y 3MICTI 1HTENEKTyaJIbHUX MPaB 1 peyoBOro IMpasa
BJIACHOCTI € 1CTOTHI BiIMIHHOCTI, 1110 MPU3BOJUTH JI0 MPUHITUIIOBO PI3HUX CIIOCOOIB iX peamizaril
Ta 3aXUCTy y9aCHHKaMH Tporecy [5, ¢. 14].

OxpiM TOro, €eKTUBHICTh OKPEMMX 3aXOJIB 3aXHMCTy yYaCHHUKaMHU IMOPYIIEHOTO IpaBa
IHTENIEKTyaTbHOT BIIACHOCTI BUKIIMKAE CYMHIBU. SIK TpUKJIaM, HaBPsI YA MOXKHA PO3TIISIAATH SIK
HaJIOKHUN 3axiJ] yYaCHHMKIB 3axucTy caMm (akt omyOmikyBanHs y 3MI Bimomoctelr mpo

MOPYIICHHS MpaBa 1 3MICT cy10Boro pimeHHs. OmyOaiKyBaHHIO MalOTh MiJUIATaTy BCl JaHi Mpo
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NOPYIIHWKA, @ HE TPOCTO BIAOMOCTI NP0 AaKkT NOpYIIEHHS. 3BUYAWHO, 3 YpaxyBaHHSIM
3aKOHOJaBCTBA IIPO OXOPOHY NEPCOHANBHUX JaHUX.

Takum uynMHOM, mpoOiieMa 3axHCTy IIpaBa IHTENEKTYaJlbHOI BJIACHOCTI YYaCHUKaMH
IPOLIECy 3aIMULIAETHCS aKTyalIbHOIO B YKpAiHi i 3 OIVIAy HA 3HaYHY KUIbKICTh IIPABONOPYIIEHb
y miii cepi. Ciig KOHCTaTyBaTH, 10 YMHHI 3aKOHOABYl aKTH PO 1HTEIEKTyalbHy BIACHICTh, Y
tomy unciai i LK Ykpainu, B minomy mie He 3a0e3MedyloTh HaAiHHOTO i e(h)eKTUBHOTO 3aXUCTY
LIUX [IPaB, OCKUIBKHM KOXHUI 3aKOH PO TOM UM 1HIIUI 00’ €KT IpaBa iHTEIEKTYyalbHOI BIaCHOCTI
nepeadayvae cBOI 3aX0/M 3aXUCTy IpaBa Ha el 00’exT. BoHM 1 goTenep He 3aBXKIU Y3IOPKEH1
MK c00010, cymepewinBl W HE CTAaHOBIATh €JMHOI CHCTEMH 3axOJiB 3aXHCTy IIpaBa
IHTENeKTyaJIbHOT BIACHOCTI.

Ha Hamy n1ymKy, HaraJpHOIO MOTPEOOIO € AOCIHIDKEHHS! MEXaHI13MIB OXOPOHM Ta 3aXUCTY
AK IHTEJEeKTYyalbHHUX MpaB y LLJIOMY, TaK 1 IpaB Ha OKpeMi 00 €KTH 1HTENEKTyallbHOT BIACHOCTI.
HeoOximno mnpuBectn y BiamoBiaHicte 10 HopM LK VYkpainm cremianbHi 3aKOHH, IO
PETYIIOI0Th BiTHOCHHH IHTEIEKTYaJbHOI BIACHOCTI. Bo4eBHb, TOJIOKEHHS KHUTH YETBEPTOi
LIK Ykpainu Takox MaroTh MEPCIEKTUBY L1010 NOJAIBIION0 BIOCKOHAIEHHS.

Jliteparypa:

1. Koncrurynis Ykpaiau // Bigomocti BepxoHoi Pamum Ykpainu. — 1996. — Ne 30. —
Cr.141.

2. I'pubanoB B.II IIpenensl ocyiiecTBiICHHS U 3aluTa TPa)XIaHCKUX MpaB. — K.: M31-Bo
OPBUTA, 1972. - 214c.

3. baxpax JI.H. AnmunucrtpatuBHoe npaBo: Yueonuk. — M.: U3n-Bo BEK, 1996. — 221 c.

4. Menpnuk O.B. [IpoOnemMHI NHUTaHHS CTOCOBHO 3aXHUCTy IIpaBa I1HTENEKTyaJbHOI
BiacHocTi // MutHa cripaBa. — 2003. — Ne 1. — C. 110-115.

5. Tangatny M. AAMIHICTPaTUBHO-NIPAaBOBUM 3aXUCT MpaB CyO’ €KTIB IMPOMHUCIOBOI

BiacHocTi // [aTenekTyanpHa BiacHicTh. — 2001. — Ne 1-2. — C. 14-17.

Cmopoacenko O.,

125



cmyoeumxa 4 xypcy epynu FOI-111,
IIOMII CHY im. B. lans.

Hayxosuii kepisnux: k.10.1H. ooy. Kannina I'. A.

OCOBJIUBOCTI IPEJ/ICTABHUIITBA Y TUBIVIPHOMY IIPOLIECI

MiKHapOIHHMIA TMaKT MPO TPOMAISIHCHKI 1 TOJITHYHI TIpaBa 3000B'S3ye nepkKaBy
3a0e3neYnTH BCAKIN 0c001 eheKTHBHMIA 3aci0 TPaBOBOTO 3aXUCTY y BUMAAKY HOPYIICHHS 1i ITpaB
i cBoboxn. IlpaBo Ha 3axuct s Oyab-iKOi ocoOW, sika Horo moTpedye, 3a0e3meuyeThest
JepKaBolo, 11 KOMIIETCHTHUMH CYAOBHUMH, aJMIHICTPATUBHUMH YH  3aKOHOJABYMMH
opranamu|[ 1].

AKTyaNnbHICTh TEMH JOCIIDKCHHs HacamIiepes Mojsrae B TOMY, LI0 HEOOXIiTHICTh
BUBYCHHS IIUBUILHOTO 3aKOHOJABCTBA € OCOOJMBO BAXIIMBOIO TOMY IO B CyYaCHHX LHBUIBHHX
NPaBOBITHOCHHAX TMPEICTABHHUIITBO 3aiiMae SIKIIO HE OCHOBHY, TO OJHY 3 MPOBIIHUX IMO3MIIIMH,
Ta € MOBHOLIHHUM 1 CEepHO3HUM IHCTUTYTOM. 3a OCTaHHI POKM BiIOYJHCS 3HAuHI 3MIHU B
coLialbHOMY M €KOHOMIYHOMY KMTTI KpaiHM, IO MPHUBEIU 10 IMOSIBH psiay MpoldisieMm, L0 He
3HAXOJATh LIJIKOM CBOTO PIillICHHS B 3aKOHOZABCTBI i Y HAYKOBIi Teopii.

O06'exTOM mOCIIIKEHHS JAaHOT HAyKOBOI POOOTH € MPaBOBITHOCHHHM, SIKH BUHUKAIOThH B
npolieci NpeJCTaBHUITBA aIBOKATa Y [IUBUILHOMY ITPOLECI.

[Ipenmerom fociifKeHHs JaHOi pPOOOTH € 3arajbHa XapaKTEepUCTHKA 1HCTUTYTY
NpeJCTaBHUITBA B IUBUILHOMY IpoLieci YKpaiHH.

Merta nocniJKeHHs! MOJSrae y TEOPETUYHOMY BUBYEHHI 1HCTUTYTY NpPEICTaBHHUITBA B
[IMBUIBHOMY TIpolieci Y Kpainu.

3riano 3 KoHcrutyiieo YKkpaiHu KOXKHOMY T'apaHTY€eThCsl MPaBO 3aXMILATH CBOI MpaBa i
cBOOO/IU BiJl MOPYILIEHb 1 MPOTUIPABHUX MOCITaHb HUISTXOM OCKapKEeHHS B CYJ1 pillleHb, Aid YU
OE3TIsITPHOCTI OpTaHiB Jep>KaBHOI BIaJH, OpraHIB MICIIEBOTO CaMOBPSIyBaHHS, MOCATOBUX 1
ciyk00BuX 0ci0.

Cratrs 59 Koscrutynii YkpaiHM Mporojomlye HasBHICT B YKpaiHi OJHOrO 3
HaBAXIMBIIIUX MPABOBUX IHCTUTYTIB — aJBOKATypH, OCHOBHUMH 3aBJAaHHSAMHU SKOi €
3a0e3mevYeHHs TIpaBa Ha 3aXUCT BiJ OOBHHYBAuUEHHS Ta HAJaHHS MPABOBOI JOTIOMOTH [2].

3rigso cT.2 3Y «lIpo amBokaTypy Ta aaBOKATChKYy MISUTBHICTRY»: AJBOKaTypa YKpaiHu -
1€ HeJIepKaBHUN CaMOBPSIIHUI 1HCTUTYT, 110 3a0e3Meduye 311HCHeHHS 3aXUCTY, MTPEICTaBHULITBA
Ta HaJaHHsS IHIIMX BUAIB MPaBOBOI JOMOMOTH Ha MpoQeciiiHiii OCHOBI, a TaKOX CaMOCTIHHO
BUPIIIIy€e TUTAHHS OpraHi3aiii i TisuIbHOCTI aaBokaTypu [3].
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VY 1UBUIBHOMY CYAOYMHCTBI YKpaiHU IMpaBoBa JIOMIOMOra MpH 3A1MCHEHHI 3aXUCTY TpaB 1
IHTEpECiB TPOMAISH, IO OXOPOHSIOTHCS 3aKOHOM 1 FOPHIUYHUX 0Ci0 peami3oBy€eThCs, 30KpeMa, B
dbopmi CymOBOrO TpEACTaBHUIITBA. T100TO, IHCTUTYT TMPEACTABHHUITBA B IMBUIBHOMY
MpolecyalbHOMY TIpPaBi € OJHUM 3 TepeadadeHuX 3aKOHOM CIIOCOOIB peajizallii mpaBa Ha
CYZIOBUH 3aXUCT.

JlocmiKeHHSIM TaKoOro MPaBOBOTO 1HCTUTYTY, K aJBOKaTypa y IHMBUIBHOMY HpoOIleci
saiimaicst C. Anekcees, C. Ilorpionsk, C. ®ypca, 1. JIu6a, JI. Koryn, B. Kynpimmun, /I.
Barman, B. TarapuHiies ta iH.

[TpencTaBHUIITBO - BUJ aJBOKATCHKOT AISIILHOCTI, 110 MOJISITae B 3a0e3MeueHH] peaizanii
npaB 1 OOOB’S3KIB KJIi€HTa B UUBUIBHOMY, TOCHOAAPCHKOMY, aJIMIHICTPaTHBHOMY Ta
KOHCTUTYI[IHHOMY CYJIOYMHCTBI, B IHIIMX JI€p)KaBHUX OpraHax, nepen GQi3MyHUMU Ta
IOPUANYHUME 0co0amH, MpaB 1 OOOB’S3KIB MOTEPHUIOrO i dYac pO3MIALY CHpaB IMpo
aIMIHICTPAaTUBHI TMPaBOMOPYLICHHS, a TaKOX MpaB 1 OOOB’S3KiB MOTEPIIOro, HUBIILHOTO
103MBaya, IUBIILHOTO BIIMOBIaYa y KPUMiHAILHOMY TIPOBaJpKeHHI[3].

Koxna ocoba mMae mpaBo Ha 3aXHCT CBOIO IIMBUIBHOTO IpaBa y pasi HOro mopymieHHs,
HEBH3HAHHS a00 ocroproBaHHs[4].

Bigmosigao mo cr. 110 LIIK rpomansHu MOXYTh BECTH CBOi CIpaBH B CyIi 0COOHCTO
abo gepe3 cBoixX npencTaBHUKIB. CripaBu IOPUIMYHUX OCi0 BEAYTh Yy CyAi X OpraHu, mo Ji0Th Y
MeXaX MOBHOBaKEHb, HAJaHUX 1M 3aKOHOM, CTaTyTOM 4YH TMOJOXEHHsIM, abo ix
npeacTaBHUKU[5].

[TuTanHs PO MPABOBY MPHUPOAY MPEACTABHHUIITBA B IIUBUIBHOMY MPOIECi B IOPUINYHIN
JiTEepaTypl BUPINIYETHCS HEOAHO3HAYHO. [[epeKOHIMBOIO € TOYKa 30py, 110 MPEACTABHUIITBO B
[UBUIBHOMY HpOIIECi - 1€ CaMOCTIMHMH IpolecyalbHUIl 1HCTUTYT, a HE PI3HOBUJ 3arajbHO-
IUBUIBHOTO MpPEICTaBHUITBA. B mpouecyanbHiil jdiTeparypi 1iei BUCHOBOK OyB JTOCTaTHbO
apryMEeHTOBaHUH 1 NEPEKOHINBO OOIPYHTOBAHUM.

[IpencTaBHUITBO B LMBUIBHOMY TMpOIECI BIAPI3HAETHCS BiJ 3arajlbHOLMBUILHOTO
NpPEJCTaBHUITBA BHUKOHYBAaHMMM (YHKIISIMM; XapakTepoM 1 3MICTOM IpaBOBIJHOCHH, IO
CKJIAaJaloThCsl MDK HOro cyO'ekTamu; KoJIOM o0ci0, [0 MarTh MpaBO BHUCTYNATH SK
NPEJCTaBHUKM; IiJICTABAMU BUHUKHEHHS 1 TPUIIMHEHHS;, XapaKTepoM Ta OOCSATOM HaJaHUX
MIOBHOBA)XEHB TOIIO.

LIIIK He nae BU3HAYEHHS IIUBUIBHOTO MPOIECYAIbHOTO MPEJCTaBHUITBA. B ropuanyHii
JiTepaTypl ICHYIOTh JBa MiAXOAW A0 1€l mpoOiemu. 3TilHO 3 OJHUM TiJ CYIOBUM

MPEJICTAaBHUIITBOM PO3YMIIOTHCS PABOBIAHOCHUHH, B CHITY SIKHX OJHa oco0a 3/1ICHIOE B Mexax
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CBOIX MOBHOBa)KEHb IMpPOLIECYaNbHI il BiA iMeHi 1 B iHTepecax iHIIOI 0coOu. 3riHO 3 IHIIMM -
MPEACTABHUIITBOM BU3HAETHCS CaMe MpoIecyadbHa AiSUIBHICTh, TOOTO CYKYHHICTH 31HCHEHHX
npolecyaabHUX [Jif. bBiibll NEpeKoHJIMBUM ,Ha Hally JIyMKY, € BH3HAa4e€HHS CYyJIOBOIO
IPEJCTaBHULTBA K MPOLECYalbHUX MPABOBITHOCUH. bO AiSIBHICTH yYaCHHUKIB IPaBOBIIHOCHH
3riiHO 3 iX mpaBamMu i OOOB'SI3KAMHU € OJHUM 3 CTPYKTYPHHUX €JIEMEHTIB MpaBOBiAHOCHH. Lle
MIOBHOIO MIPOIO CTOCYETHCS 1 MPOLIECYAIbHUX MTPABOBITHOCHH.

Buxozsui 3 BUIllECKa3aHOTrO, Cy/[0BE MPEACTAaBHULITBO - 1€ IIPABOBIAHOIIECHHS, B CHIIY
SKOTO OJHa oco0a (MpEICTAaBHMUK) 3IIHCHIOE B CyAl B MeXax HaJaHUX HOMY IMOBHOBa)XEHb
mpolecyanbHi Ail Bi iMEHI Ta B I1HTEpecax IHINOI OCOOM 3 METOK HAJaHHS FOPUIUIHOL
JIOTIOMOTH TIPH PO3TJIsiii LIMBUIBHOI CIpaBM Ta 3IIMCHEHHI 3aXHCTy CYyO'€KTHBHUX TIpaB i
OXOPOHIOBAHUX 3aKOHOM IHTEPECIB.

3riiHO 13 3aKOHOM CY/I0B1 IIPEACTaBHUKU MAIOTh KOMILIEKC CAMOCTIHHUX MPOIECyaTbHUX
npaB i 00OB'SI3KIB TOPs] 3 THIIMMHU CY0'€KTaMH, IO € 0CO0aMH, sIKi OepyTh y4acTh y crpasi (CT.
99 LIIK). 3a HeBUKOHAHHSA CBOIX MPOLECYAIbHUX 000B'SI3KIB BOHU MOXKYTh OyTH MPUTATHYTI 10
BignoBiganeHocTi (cT. 117 HIIK). Hampuknaa, c¢r.35 3akony Ykpainu «I[Ipo amBokarypy Ta
aJIBOKATChKY AISUIbHICTBY Nepeadavae, 1Mo pilleHHSIM JUCHUILTIHAPHOI MajnaTH KBanidikaiiHo-
JTVCIUTUTIHAPHOT KOMICIi 10 aJBOKaTa MOXYTh OYTH 3aCTOCOBaHI TaKi AUCUUILTIHAPHI CTSATHEHHS,
SK aJMIHICTpaTUBHE TIONEPEPKEHHS; 3YIMMHEHHS [ii CBiJONTBAa MPO MPaBO HA 3aHATTA
a/IBOKaTCHKOIO JISUIBHICTIO HAa CTPOK 10 OJAHOIO POKY; JJs aJBOKaTiB YKpaiHM - 1030aBlICHHS
IpaBa Ha 3aHATTS aBOKATCHKOIO JISUIBHICTIO 3 HACTYMHMM BHUKIIIOUEHHSAM 3 €JIMHOTO peecTpy
aZiBOKaTiB YKpaiHH, a JUIsl a/IBOKATIB 1HO3EMHUX JepXaB - BUKIIOUEHHS 3 €IMHOTO PEeECTpy
anBokariB Ykpainu. [3].

Bucoxki mpodeciiiHi, eTH4HI BUMOTH, IO CTaBIATHCS JO aJBOKAaTa, Ta OCOOIHUBOCTI
BUHUKHEHHS 1 PO3BUTKY LIMBUIBHOTO MPOLECY: AUCIIO3UTUBHICTD, 3MarajlbHUN XapakTep, TOLIO -
00YMOBITIOIOTH CHIEIU(DIKY MPEACTaBHUILIBKOT AISUTBHOCTI aJIBOKATa B IIUBIILHOMY CYJOYHHCTBI.

Ha BigMmiHy Bii KpUMIHaJIBHOTO CY/IOYMHCTBA, B IKOMY IHUTaHHS MPO BCTYI aJBOKaTa B
Ipoliec He 3aJIeKUTh BiJl 3aKOHHOCTI YU OOIPYHTOBAHOCTI MO3MILI{ Mi/I3aXHCHOTO, B IUBLILHOMY
npolieci NpUHHATTSA aJIBOKATOM JIOPYUYEHHsI KIIIEHTA Ha BEJIEHHS CIIPAaBU B CYAl 3aJE€KUTh BiJ
HAsBHOCTI B HIA TpaBOBOI TO3WIli, M0 HA CHOTOJHI 3araJiIbHOBU3HAHO B IOPUIUYHIN
mitepatypi[5].

B nHamr yac posib Cy0BOro npeACTaBHUIITBA B IMBIILHOMY CYAOYMHCTBI 3HAYHO 3pOCa.
['poMansinu GaxkaroTh, 00 iXHI IHTEpECH B CyJi 3axHIaB KBamiikoBanuil npenctaBHUK. Tomy

3pOCTalOTHIIOTPEON CYCHUIbCTBA B KBaNi(PIKOBaHIN IOPUANYHIA J0MOMO31 . Y 3B'I3KYy 3 LUM
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3pOCTaE 3HAUYEHHS y4acTi B IMBUILHOMY IPOLIECi MPEJCTaBHUKIB, 110 BOJIOAIIOTH CIEI[iaIbHUMH
3HAHHSAMU B Taly3l npaBa. BaxxnauBy poib y peamizamii gaHOi KOHCTUTYIIHHOI rapaHTii mpaBa
TpPOMaJIiH Ha CYJIOBHUH 3aXHCT TIpa€ CyIOBE IPEJCTAaBHHULTBO, SIKEe € e()EeKTHBHUM 3acC000M
3aXHCTY MPaB TPOMaJITHHHA.

UnHHE 3aKOHOJABCTBO YKpAiHU Y i Tany3i HE € JOCKOHAIUM, TOMY IMOTPiOHO BHECTH
JIesIKi TPOTIO3UIIiT 10/10 HOTO BJOCKOHAJICHHS:

l.Cucremaruzamisi YHMHHOTO 3aKOHOJABCTBA 3 TOYKM 30py 3POCTaHHS PO
IPE/ICTABHUITBA B IUBITBHOMY HPOLIECI.

2.3BepHYTH yBary Ha iJiel0 JONOMOTH Masi03a0e3NeYeHuM rpoMajsiHaM ,IKa MOXKE
HOJISITaTH B TOMY, IO TPH IMiJIHCAHHS, HAPUKIA]] HA Oe30IIaTHI OCHOBI IOTOBOPY, aBOKAT
JI0NIOMara€ TakMM YHHOM Majio3a0e3le4eHHM BEepCTBaM B EKOHOMIii, OCKUIBKM HE 3aBXKIH €
MOXJIMBICTh OIUIATUTH TOCIYTHM HOTapiyca 3a BHTOTOBJICHHS JOBipeHOCTi. Po3’sicHeHHS
aJBOKaTOM TaKOTO IpaBa KIIE€HTY, HE JIMIIC IiJBUIIYE PIBEHb IOBipH OE3MOCEPEIHBO 10
aJIBOKaTa, aje i piBeHb IMOBary /10 aJBOKATypH B IIJIOMY.
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L[0/Z0 ITPABOBOI' O PETY/TIOBAHHA JJOMAIIIHIH APEIITY AK 3AIIOBLKHOTO
3AX0NY Y CYHACHOMY KPUMIHA/IBHOMY IIPOLIECI

JomammHiit apemt — K BUJ 3al001KHOTO 3aX0Jy, HE MICTUBCS y MEpeniKy 3amo0iKHUX
3axomiB 'y KIIK 1960 poky. [TosiBa Takoro Buay 3amobi>kHoro 3axony € HoBenoto KITK Ykpainn
2012 poky [1], sika moB’s13aHa 3 TyMaHi3aIlI€l0 KPUMIHAJILHOTO MPOIIECY.

HoBamii mpoBeneHi B KpUMIHAIbHOMY THpOIECYalbHOMY 3aKOHOJABCTBI YKpaiHi Ta
BITHOCHO HEJAaBHE 3alpPOBA/PKCHHsI JOMAIIHbOTO apeiiTy SK 3amo0DKHOTO  3axXoy,
00yMOBIIIOIOTh HEOOXITHICTh JOCTIKEHHS HOTO MPaBOBOTO PETYIIOBAaHHS, MEXaHi3My HOro
BTIJICHHS B JKUTTSI.

JloMamHili  apemT CTaB MpeIMETOM JOCHIDKGHHS TakuX HayKoBLiB sk: M.M.
Binerymuncekuii, FO.A. JlixoneroBa, I'.B. Mynpeuska, B.O. Ilonemomko, K.I. Canikosa,
B.B. Cramuc Ta iHIIHX.

JlomamHiil apelmIT y YMHHOMY 3aKOHOAABCTBI BU3HAYA€ThCS HACTYNNHUM 4YMHOM. Tak,
3rigHo [HCTPyKIii Mpo MOpsIOK BUKOHAHHS OpraHaMu BHYTPIIIHIX crOpaB YKpaiHU yXBal
CJIITYOTO CYAJ, CyAy Ipo oOpaHHs 3a001KHOTO 3aX0/1y Y BUIISAAL IOMALIHBOIO apemiTy Ta mpo
3MiHYy paHille oOpaHOro 3amoOKHOTO 3aX0[y Ha 3amOO0DKHUI 3axi]] y BUIJISAL JOMAIIHbOIO
apemry, 3atBepkeHoi MBC Vkpainu Bim 31.08.2013 Ne 845, nomamiHiii apemT - 1€ B
3aro0iKHOTO 3aX0/y, SKUHA 3aCTOCOBYETHCS B KPHUMIHAJIBHOMY IPOBAPKEHHI BIAMOBIAHO [0
YXBalld CIIAYOTO CYIAi, CYAy IO MiJO3pIOBaHUX a00 OOBHHYBauye€HUX OCi0 32 BUMHEHHS HUMU
3JIOYMHIB, 3a SIKI 3aKOHOM Iepef0aueHo MOKapaHHs Yy BHJII MO30aBJICHHS BOJI, Ta TOJATAE B
3a00pOHI 3aIMIIATH iM KUTIIO 1IJI01000BO a00 B IEBHUM MEP101 T00H.

Buxonsuu 3 inei KIIK Ykpainu Ta nepeniky 3anmo0i>KHUX 3aX0/1iB, JOMAIIHINA apemT Oyzae
3aCTOCOBYBATUCh B THUX BHIIAJKaX, KOJHM 3acCTaBa € 3aHAATO M SKUM 3alOO0DKHHUM 3aX0/0M, a

TpUMaHHS MiJ BapTolo — 3aHaaTto cyBopuM [1, c. 10]. ToOGTo momamHii apemT MOBUHEH
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BUCTYIATH CBOTO POy aJbTEPHATUBOIO TPUMAHHS MiJ BapTOIO, THM CAMUM 3MEHIIUTH KUIbKICTh
0ci0, o mepedyBaroTh Yy CIIITUMX 130JITOpaXx.

Crarts 181 unnnoro KIIK Vkpainu 3a3Havae, 1o JOMaliHiid apemT mojsrae B 3a00poHi
MiI03PIOBAaHOMY, OOBHHYBAYCHOMY 3aJIUIIATH XXUTJIO I1110000BO a00 y MEeBHUH Iepioa A00u.
[Tynkt npyruii 3a3Ha4eHOi CTATTI BCTAHOBIIIOE, IO JIOMAIIHIA apemT MOXe OyTH 3aCTOCOBaHO
JI0 0CcO0OH, 10 MiT03PIEThCS a00 OOBUHYBAYY€EThCS Y BUMHEHHI 3JI0YMHY, 32 BUYMHCHHS SKOTO
3aKOHOM IepeI0aYeHO TTOKapaHHs y BU1 M030aBICHHS BOJII.

Tpeba Bi3HAUMTH, 110 CTOCOBHO 3MICTY I1i€1 HOpMU € OOTPYHTOBaHI KPUTHUYHI MOTJISIIA Y
HayKoBiil mitepatypi. [lo-mepime, 3akoHOJaBenb nepeadavyaoydl MOKIHMBY IOBHY 3a00pOHY
[i03pIOBAaHOMY Ta OOBHMHYBAUEHOMY 3QJIMIIATH CBOE€ JKUTIO, 3JUIIAE HOMY MOMKIJIHBICTh
CIIIJIKYBaHHSI Takoi OCOOM 31 CTOPOHHIMH OCOOaMH, SIKIIO 1 HE OCOOMCTO, TaK 3a JIONMOMOTOIO
TEJIEKOMYHIKaLIMHUX MOXKIMBOCTEH. SIKIIO Taka MOKJIMBICTH ICHYE TO 3a JOIOMOTOI) TaKOTo
CIUIKYBAaHHSI IT1I03PIOBAaHUN BITBHO MOXKE CKOITH Mii, SIKI € TijJcTaBaMu IS 3aCTOCYBAaHHS
3armo01>KHOTO 3aX0/1y, 1 ISl TIONIEPEKEHHS SIKHUX 1 3aCTOCOBYETHCS 3aMOO01KHUM 3aXiJ1, 3TiTHO 31
ct. 177 KIIK, T06TO0 migo3proBaHuii a0 0OBMHYBaYEHHUI MOKE MEPEIIKOHKaTH KPUMiHAIbHOMY
MIPOBAKEHHIO, HE3aKOHHO BIUIMBATU Ha MOTEPIILIOTO, CBIJKA 1 TaK AaJli.

B nHaykoBiif niTepaTypi, BUPIIICHHS HOTO MPOOJIEMHOTO MUTAHHS MPOMOHYIOTH IUISIXOM
BHECCHHSI TaKWX 3MiH y 3aKOHOJABCTBO: YITKO BKa3aTH MpPO M030aBJICHHS ITiJO3PIOBAHOTO,
O0OBHHYBAQYEHOTO MOXKJIMBOCTI HE JIMILIE 3alMIIATH MPUMIIICHHS, /I BiH YTPUMYETHCS, a i
MOJKJIMBOCTI CIIUJIKYBaHHSI 31 CTOPOHHIMH 0CO0aMH, OKpIM THX, SIKI 3aKOHHO IepeOyBaloTh B
MeXax IIbOro MpUMilIeHHs (OIM3bKI POAMUl, MPEACTaBHUKU OPraHiB BHYTPIIIHIX CIPaB, JiKapi,
3aXHMCHUKH TOIO) Ta OOMEKUTH IIPABO KOPUCTYBaHHS TEJIEKOMYHIKallIHHUMU Mepekamu [2].

Jns BupimeHHd 1€l MpoOJiieMH BITYM3HSHOMY 3aKOHOJABIIO JIOUUIBHUM Oyino ©
3aro3u4uT J1ocBil PO y mpaBoBoMy peryioBaHHI AoMamiHboro apemry. Tak, y cr. 107 KIIK
Pociiicekoi @enepanii nepepdadeHnit OUIbII MIMPOKUI MepeniKk 000B’SI3KIB IM1103PIOBAHOTO MiJT
4yac 3aCTOCYBaHHS 11010 HBOTO JJOMAIIIHHOTO apelITy, 30Kpema, 11e 3a00poHa 1 (a00) 0OMeKEeHHS:
1) BuXomy 3a MeXi JKUTJIOBOIO NPUMIIIEHHS, B SKOMY IiJI03pIOBaHU, OOBUHYBaueHUI
NpPOXKHBaE; 2) CHUIKYBaHHS 3 MEBHUMHU ocoOamu; 3) BIANpaBIECHHS Ta OAEp)KaHHS MOLITOBO-
TenerpagHUX  BiANpaBieHb; 4) BUKOPUCTAaHHSA 3aco0iB  3B’A3Ky Ta  1HQoOpMaIiiiHo-
TeJIeKOMYyHiKariitHo1 Mepexi «[aTepuer» [3].

3 ypaxyBaHHSIM CTaHy 3[0pOB’S Til0O3pIOBaHOTO a00 OOBHMHYBAYEHOIrO MicleM HOro
TPUMaHHS Mi]] TIOMAIIHIM apelIToM Moke OyTH BU3HaueHO JIiKyBanbHu# 3axif (. 1 ct. 107 KIIK

Pociiicekoi deneparrii)
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SAx 6aunMo, pPOCIHCHKI 3aKOHOMABI OUIBII [ETANBHO MiMIANUIA 0 perjJaMeHTaiii
000B’s13KIB 0CO0H, 100 AKOT 00paHO 3anm00KHUAN 3aXi/1 y BUTJISAII JOMAITHBOTO apemTy. Takum
YUHOM, BHIICHABEJCHI IPOIO3HIIl, CTOCOBHO BH3HAYCHHS JOJAATKOBUX OOOB’S3KIB SIKi
MOKJIAIal0Thcs Ha 0coOy, CTOBHO $SIKOT 3aCTOCOBaHO JOMAIIHIM apemt 0e3 mpaBa MOKHIATH
MPUMIIIEHHS JIe BOHA MEIIKAae, BOAYAIOTHCS OIMUIBHUMU Ta OOTPYHTOBAaHUMHU, OO BOHU 3/1aTHI B
OlpInl TMOBHIM Mipi 3a0e3MeYUTH BHUKOHAHHA 3aBJaHb KPHUMIHAJIBHOTO TMPOBAJKECHHS
3akpimieHux y cr. 3 KIIK.

MO>JIHMBICTh 3aCTOCYBaHHS JOMAIIHBOTO apelITy 13 3a00pOHOI0 3alUIIATH MPUMIIIECHHS
Jie MEIIKae MiJ03proBaHuii a0 0OBHHYBaueHHH JUIIE Y NMEBHHUM mepiof 100U, HIK HE MOXKe
PO3TISAATHCS SIK albTepHATHBA TPUMAHHS I1iJ] BAPTOIO, a CKOPIIIE SIK aTbTePHATHBA OCOOMCTOTO
3000B’s13aHHA [2]. ToOTO, AK 0auMmo, 3acCTOCYBaHHS OOMEXKEHHS MO0 IOBHOI 3a00pOHU
MOKUAATH JOMiBKY, a00 3a00poHa MOKUJATH ii JUIIE y MEBHUM Mepioa A00HM 3I1HCHIOETHCS
IIJTKOM 3a PO3CYIOM CIIYOr0 CyIJi, 3 TMOTJISAAY Ha TSOKKICTh CKOEHOTO 3JIOUHMHY, OCOOHM
MIPABOIOPYIIHUKA 1 T.1. MOXIIHBICTH J03BOIY 0CO0I1, MO0 SKOi 3aCTOCOBAHO JIOMAIIHIN aperlT,
3aJUIIATH CBOKO JIOMIBKY, /1a€ MOXJIMBICTH IiJIO3PIOBAHOMY 30€perTu CoIliayibHi 3B’sI3KH, a00
MIPOJIOBXKUTH TPAIIOBATU Ta 3a0e3MedyBaTH CBOIO POAMHY, HAPHUKIAJ SKIIO 0co0a € €IUHUM
TOAyBaIbHUKOM y poauHi [4]. AG0 X e Ja€ MOMKJIMBICTh IiJ03PIOBAHOMY, OOBUHYBAYCHOMY
noKynatu co0Oi Jiikd, ab0 MPOMYKTH Xap4yyBaHHS, SKIIO BiH Melikae oauH [5, €. 53]. Ase mpu
3aCTOCYBaHHI TaKOro BHJy JOMAIIHbOTO apemiTy, € BeJUKa IMOBIPHICTh MOPYLICHHS
M1703pIOBaHUM, OOBUHYBAaUYE€HUM TMOKJIAJCHUX Ha HHOro 000B’s3KiB. ToMy y mbOMy pasi, cIif
TOBOPUTH TIPO HEJOJIKHA JIOMAIIHBOTO apeliTy, Ta PO JOMUIbHICTh 3aCTOCYBAaHHS IIOJO
M17103pIOBaHOr0/ 0OBUHYBAY€HOI0, 1HIIOTO OLIbII €()EKTUBHOTO 3al1001KHOTO 3aXO0Yy.

[Ilomo mopsIKy BUKOHAHHS YXBallk CIIAYOTO CyJl Tpo oOpaHHS IIOAO Mig03PHOBAHOTO/
00BHHYBAa4YEHOTO 3aMO0DKHOI0 3aX0Jly y BHUIJISAL AOMAIIHBOIO apemTy, TO 3rigHo 3i cT. 181
KIIK yxBayia npo oOpaHHs 3amo0DKHOTO 3aXO/y Y BUIJISIAI JOMAIIHBOTO apeIITy MepeaacThes
JUIsT BUKOHAHHS OpraHy BHYTPILIIHIX CHpaB 3a MICHEM MPOXHUBAaHHSI IiJ03PIOBAHOIO,
00BUHYBa4yeHOro. OpraH BHYTPIIIHIX CIIpaB OBUHEH HEraifHO MOCTaBUTH Ha 00111k 0co0y, 11010
SKOI 3aCTOCOBAHO 3aMOODKHUH 3axiJl y BUIVIAJI JAOMAIIHBOTO apelTy, 1 MOBIIOMHUTH HpO 1€
ciaiauoMy abo Cyay, SIKIIO 3amoO0DKHUN 3aXiJ 3aCTOCOBAHO MiJ Yac CY/IOBOTO MPOBAHKEHHSI.
[TpauiBHUKK OpraHy BHYTPILIHIX CIpaB 3 METOI0 KOHTPOJIO 3a MOBEAIHKOIO MiJ03pIOBAHOTO,
0OBHHYBA4Y€HOTO, SIKUH MepedyBae il JOMAIIHIM apelIToM, MalOTh MPaBO 3 ABISATUCS B JKUTIIO
miei ocobw, BUMaraTH HaJgaTH YCHI 4YM THCHMOBI TOSICHEHHS 3 THTaHb, IOB’SI3aHUX 13

BUKOHAHHSM TOKJIQJICHUX Ha Hel 3000B’s13aHb, BUKOPUCTOBYBATH €JIEKTPOHHI 3aCO0M KOHTPOJIIO,
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K1 BiAnoBigHO 10 IlonoKeHHS PO MOPSIOK 3aCTOCYBAHHS EIEKTPOHHUX 3aC00iB KOHTPOJIIO,
3arBeppkeHoro HakazoM MBC Bim 09.08.2012 poky, OyBaioTh Pi3HHUX BHJIB: €JIEKTPOHHUUN
OpacineT, eNeKTPOHHUH MOHITOPUHT, MOOUIBHMM KOHTPOJBHUM NPHUCTPIA, MOOUIBHUN MYJIbT
MOHITOPHHTY, IEPCOHAIBHUM TPEKEP, PETPAHCIATOP, CEPBEP MOHITOPUHTY, CTAI[IOHAPHUHN TTYIbT
MOHITOPUHTY, CTalllOHAPHUI KOHTPOJIBHHIA MPUCTPIH.

[TinObuBaroun MiACYMKH, CIIiJi 3a3HAYUTH, IO BBEJACHHS TAaKOTO 3amo0DKHOTO 3aXO0Hy, SK
JOMAIIHI apemT € Oe3nepedHo (akTOM TryMmaHizaimii KpUMIHAJIBHOTO Iporecy YKpaiHH.
JlomammHiil apemr, 3amoir0e MEHIIE MIKOIU MiJ03pIoBaHOMY/ OOBHMHYBAUY€HOMY IOPIBHSHO 3
TPUMaHHAM MijJ BapToo, 00 30epirae ioro (izuyHe Ta MCUXOJOTIYHE OJIArONOIYyYYs, € MEHII
CTPECOBUM 1 TICHXOJIOTIYHO TpPaBMYIOUUM 3amoODKHUM 3axofoM. AJie 3 IHIIOro OOKY,
MO>KJIUBICTh 3a00pOHU 3AIMIIATH KUTJIO MiJ03PIOBaHOMY/ OOBHHYBAYE€HOMY TiJIbKH Yy TEBHUU
nepiog, n0o0M, a TaKOXX MOXIIMBICTH HEOOMEXKEHOrO KOPUCTYBAHHS TEJIEKOMYHIKAIIHHUMU
MepeKaMu BUKITUKAE PU3UKH TOPYIICHHS 0c00010 000B’SI3KiB, IMOKIAJACHUX HA HEl 3 00paHHSIM
3armo01>KHOTO 3aX0/1y Y BUIJISIII IOMAITHBEOTO apemTy, abo CKOEHHSI HEFO JTii, ependavyeHux 1. 1
ct. 177 KIIK Vkpaiau. OpHuUM 3 UIUISXiB BJAOCKOHAJICHHS IPaBOBOIO PETYIIOBaHHS
JOMAIITHBOTO apelITy Yy BITYM3HSIHOMY KpPHUMIHAJIbHOMY 3aKOHOIABCTBI MOXE BHCTYIATH
3aImo3uUYeHHS MOJIOKEHb, siKi MicTaThest B KITK Pociiicbkoi deaepartii, BiTHOCHO HAKJIaeHHS Ha
M1 7J03pIOBAaHOT0/ 0OBMHYBaYEHOTO0 OOMEKEHb Ta 3a00POH Ha BiJIIPABKY Ta OTPUMAHHS MOIITOBO-
TenerpaHUX  BiANpaBlieHb, BUKOpPHUCTAaHHS  3aco0iB  3B’s3Ky Ta  iHQopMmaIliiiHo-
TEJIEKOMYHIKaliifHOT Mepexi «IHTEepHeT», a TaKoXK MOKJIMBOCTI OOpaHHS MiCIeM BiIOyBaHHs
JIOMAIIHBOTO apeIITy — JIIKYBaTbHOTO 3aKIaTy.
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PO3CIHIAYBAHHA MAHITTY/IFOBAHHA HA ®IHAHCOBOMY PUHKY:
HITAXH [TPABOBOI'O B/JOCKOHAJIEHHA

MasnimymoBaHHs Ha ()iHAHCOBOMY PHHKY € JOBOJII TIOIIMPEHUM 3JI0YMHOM Yy cBiTi. Came
yepe3 MaHiMyJI0BaHHs (DIHAHCOBUMH 1HCTPYMEHTAMHU Tpamnuiack cBiToBa kpusza 2008 poky. Ane
B YKpaiHi 3a BCl POKHM iICHYBaHHS He OYJIO MOPYIICHO KOJIHOI CIpaBH 3a (PAaKTOM BUSBICHHS
O3HAaK 11bOT'0 3J104YMHY. 3BUYAIHO, 116 MOTJI0 6 OyTH MiACTAaBOO JUIs MEPEHHATTS HALIOrO JOCBIAY
171eaTbHOTO MPEBEHTUBHOTO PETYIIIOBAHHA 1HIIUMH Jiep)KaBaMu. AJie BOJHOYAC BUHUKAE Oararto
HiJICTaB JUId CYMHIBIB y Takiil ifeanbHId CTaTUCTHII, 110, Y CBOIO Yepry, JEMOHCTPYE IMpPOSIB
JATEHTHOCT1 LOTO 3J0YMHY. JIaTEHTHICTh LBOTO 3J0YMHY CHUTHANI3Y€ MPO CUCTEMHUH 30ii y
IPaBOBOMY PETYJIIOBaHHI PO3CIIilyBaHHS MaHIMyJIIOBaHHS Ha (DIHAHCOBOMY PHHKY, LII0 BUSBIISE
noTpedy NepeocMHCIEHHS MIAXO0/1B JI0 IbOT0 SBULIA.

JIaTeHTHICTh LbOTO 3JI0YUHY CIPHSIE «3BUKAHHIO» HACEJIEHHS 1O KPUMIHAJIBHUX MPOSIBIB,
3HWKEHHIO DPIBHS 3aKOHHOCTI Ta MOpPAlbHOI BUMOIJIMBOCTI B CYCHUIBCTBI, 10 OcCiaOIeHHs
HOYYTTS] HETEPIHUMOCTI /10 MPaBOMOPYIIEHb Ta MPABONOPYIIHUKIB. [HaKIIe KaXydd, 3T0YMHHA
MOBEJ[iHKA BCE OUTBIIEe TOYMHAE BXOIUTH IO TOBCSAKICHHOTO XUTTSA BXXE YMMAJOl YaCTHHU
TPOMaJIIH SIK OJIMH 3 €JEeMEHTIB «Oi3Hecy». JlomamMo 10 1BOTO TPATUIIAHY M'AKICTh
KPUMIHAJIBHOTO TOKapaHHS BIJHOCHO 0Ci0, SKi BUMHSIOTH 3JI0YMHU B Taly3l €KOHOMIKH 1
¢inancis [1, c. 382]. Tum Oinblre, 110 OKPIM BHIIECKa3aHOT0, 3aKOHOAABELb 1 B)K€ BCTAHOBIIEHE
M’siKe TOKapaHHS, 3akoHOM YkpaiHu «lIpo BHecCeHHs 3MiH 1O AESIKUX 3aKOHOJABUYMUX AaKTiB

VYkpainu mono rymasizamii BiANOBIJAIBHOCTI 3a MPABONOPYLIEHHS y cdepl Tocrnoaapchbkoi
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TisUTBHOCTI» [2] ckacyBaB, a00 CyTTEBO MOM’SIKIIUB, 10 XOJHUM YHHOM HE CIPHUSE MOI0JIAHHIO
JATEHTHOCT1 3JI0YMHIB y cdepl eKoHOMIKM 1 (iHAHCIB, 30KpeMa, il MaHImyJloBaHHA Ha
(bOHI0BOMY PUHKY.

Ak 3a3nayae A.A. AkaeBa, IPUXOBaHi 3J10YMHU Yy chepl EKOHOMIKH, K 1 3JIOYMHHICTH
3arajoM, HETaTUBHO  BIUIMBAlOTh HA  CKOHOMIKY  KpaiHH, CTPUMYIOTh  PO3BUTOK
30BHINIHFOCKOHOMIYHHX 3B'S3KIB, JHHAMIKY CHUIBHOI TOCTIOAPCHKOL AisSUTBHOCTI, HAXOMKEHHS
iHO3eMHHMX 1HBecTuIlid [3, c. 16]. Taki HerarwmBHI HACHiIKH JIUKTYIOTh HOTpeOy OUIBII
JETaIbHOTO BUBUEHHSI YMHHHKIB, 10 BIUIMBAIOTH HA JIATEHTHICTh 3JI0YMHIB Yy cepl EKOHOMIKH 1
¢iHaHCiB, 30KpeMa, MaHITyTIOBaHHS Ha (DOHJIOBOMY PHUHKY.

OxpimM 3aranbHUX (PAKTOPIB JIATEHTHOCTI 3J0YMHIB y cdepi EKOHOMIKH, II0JO0
MaHIIMy/TIOBaHHS Ha (DOHJOBOMY PHMHKY, MOYKHA JOAATH HEIOCTATHE iH(OpMAaIiiHO-TEXHIYHE
3a0e3MeyYeHHs] OpraHiB, SIKM MOBHUHHI BUSBISATH MiJO3PUIl CIUIECKM HAa PUHKY LIHHUX Marepis,
HE3aI[iKaBJICHICTh, HITLTI3M, IHEPTHICTh YYAaCHHMKIB 1 NPABOOXOPOHIIIB 3 BUSBICHHSA (aKTy
MaHIIyJIIOBaHHS Ha (OHIAOBOMY pHHKY. Bci i dakTopwm, siki € XapakTepHUMH IS THX BHIIB
3I0OYMHY, II0 PO3IJISAAIOTHCS, BUPIMIYIOTHCS JEKITbKOMAa TIEBUMH 3aXOJaMHU, SKI BXKe
MPOJEMOHCTPYBalIu CBOIO edekTuBHicTh. Tak, y CIIA mnpoOnema BUSBIEHHS MiI03PLIUX
CIUIECKIB ~ AaKTUBHOCTI, BHPINIYETHCS 3aBISKM  Cy4acHOMY  iH(OpMAIifHO-TEXHIYHOMY
3abe3neueHHI0 [4]; Tpeba BpaxyBaTH, IO 3JOYMHEIh 32 CBOIM KIiHIIEBHUM pPE3yJIbTaToOM 1 3a
HUISIMU 3JIOYMHHUX il IIyKae BUTOAY 1 MOPIBHIOE ii 3 MporpameM Ha MOMEHT BHKPHUTTA 1
MO>KJIMBOTO TIOKapaHHs, a TAaKOX NepeadavyBaHuX 30UTKIB, K1 BiH TOHECE 31 CBOIM BUKPHUTTSIM,
TOMY TMpOOJIEeMy HEAKTUBHOCTI YYAaCHHKIB MOMKHA TMOJI0JIATU Yepe3 BCTAHOBJICHHS OUIBII
CYBOpIIIOT  BIAMOBIAAJIBHOCTI, a TaKOX 3a0X04YeHb, SKI MOXXHAa OTPUMATH 3aMoO0Irn
MaHIMyTIOBaHHS Ha ()OHIOBOMY PUHKY.

KpuminanbHa BiANOBiAAIBHICTE 32 MaHINYJIIOBAaHHS (PIHAHCOBUM PUHKOM YaCTKOBO
BcTaHOBJNIeHA cT. 222-1 KpuminanpHOro konekcy Ykpainu. Tak, IIi€l0 crarrero mnepeadayveHa
KpUMiHaJIbHA BIAMOBIIAIBHICTD 3a MaHIMMyIIOBaHHSA Ha GOHIOBOMY PHHKY [5, cT. 222-1]. Bapro
3ayBaXUTH, 110 BiAMOBiAHO 10 cT. 10-1 3akony Ykpainu «[Ipo gepxaBHe peryiaroBaHHS PHUHKY
[IHHUX TanepiB B YKpaiHi», 0 BiAMOBIIHO 0 Ii€l CTATTI 10 MaHIMYIIOBaHHS Ha (OHIOBOMY
PUHKY BXOJWUTH 1 BUKOPUCTAHHS IHCAWIEpChKOi 1HpopMalii Ta ImaxpaicTBo 3 (piHAHCOBUMU
pecypcamu [6, cT.10-1], Xoua 3a 11¢ IepeabaveHa BiAMOBIAAIBHICTh TaKOX CT. 223-2 Ta cT. 222
KpuminanpHoro koaekcy YkpaiHu BignmoBiHO. OCKUTBKM — 3aKOHOJIABIIEM HE BCTAaHOBIICHO

METOJMKH PO3PI3HAHHS IMX 3JI0YMHIB, BUHMKA€ MpoOjemMa IHKpUMiHYBaHHs. 3 OIJIsAy Ha Ie
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BBXKAEMO 3a MOTpiOHe BUKMoueHHS 1. 2 3i cT. 10-1 3akony VYkpainum «lIpo nepxaBHe
pETYJIIOBaHHS PUHKY IIIHHUX MarepiB B YKpaiHiy».

Ak Bxke Oyno 3a3Ha4eHO cTarTa 222-1 JWIe 4acTKOBO PETYNIOE BiAMOBINAIBHICTH 3a
MaHIIMy/TIOBaHHS Ha ()IHAHCOBOMY PHMHKY, TaK SK BPaxOBYE MaHIMYJIIOBAaHHS IIHAMH TUIBKH
(iHAHCOBUMH IHCTPYMEHTAaMH TUIbKM Ha (POHIOBOMY PHUHKY, ajie HUMH (PIHAHCOBHI PHHOK HE
oOmexyerbesi. Sk 3aznauae B.I. OcmimeBa ¢(iHaHCOBI 1HCTPYMEHTH, IO OOEpTAIOTHCS Ha
OKpEeMHUX CerMeHTax (JIHaHCOBOI'O PUHKY, XapaKTEPU3YIOThCS Ha Cyd4aCHOMY €Talll BEJIMKOIO
PI3HOMAHITHICTIO. 32 OKPEMHMH CErMEHTaMH ()iHAaHCOBOT'O PUHKY PO3PI3HSIOTH TaKi (PiHAHCOBI
IHCTpYMEHTH, IO 1X OOCIYrOBYIOTH: IHCTPYMEHTH T'POIIOBOTO PHUHKY Ta PUHKY MO3MKOBHX
KaIliTaliB; IHCTPyMEHTH PUHKY LIHHUX TarepiB; iIHCTPYMEHTH BAJIOTHOTO PUHKY; IHCTPYMEHTH
CTPaxoBOI'0 PUHKY; IHCTPYMEHTH PUHKY 30j10Ta (cpibiia, TUIATUHKM) Ta JOPOTOIIHHOTO KaMiHHS,
IHCTpYMEHTH pUHKY HepyxomocTi [7, ¢ .32]. Lli nonoxkeHHs Oynu BigoOpaxkeHi 1 B
3aKOHOJIABCTBI JICSKHUX JepkaB. BBaxaeMo, mo Takuil oOcsT «(piHAHCOBUX IHCTPYMEHTIB» Ma€
OyTH BCTAHOBIICHHI 1 3aKOHOJABCTBI YKpainu. Came BCTaHOBIICHHSI 0OCATY 1 3aKpIiIUIEHHS CT.
222-1 sk «ManinmynoBaHHsS Ha ()IHAHCOBOMY PHHKY» JacTh 3MOTY CTBOPHTH MOBHOLIHHY
KapTUHY MaHIMyJIlOBaHHSA Ha (pIHAHCOBOMY PHMHKY, a OTXKE€, HAJaCTh 3MOTy OuIbIl epEeKTUBHO
BIZICT@XKYBATH 1 PO3CIiIyBaTH 3JI0YUHH Y L cdepi.

Takox cii 3BepHYTH yBary Ha Te, 0 Cy0’€KTOM 3JI04YHMHY € TUTBKH CIIy’K00Bi ocoou. Lle
NOHATTA OiNbII, HAa HAaNly AYyMKY, JOPEYHE U JAEPKaBHOTO CEKTOPY, HIX I (piHAHCOBOTO
PHUHKY, TOMY 1I€ IOHATTS MOJIMBO 3aCTOCYBATH TIJIbKH /10 MPALiBHUK J€PKaBHUX OPraHiB, 110 €
00MexyrounM (paKTOpoM JIsi BUBHAUEHHS CY0’ €KTa IIbOTO 3JI0UHHY.

Taxox nns OUTbII €(EKTUBHOTO PO3CIIIYBAaHHS CIIiJ PO3POOUTH METOAMKY 3 BUSBICHHS
MaHiMyJoBaHHA Ha (piHaHCOBOMY pHHKY. Sk 3a3Hauae €.I1. IimeHKo, rojoBHE NpU3HAYEHHS
METOAMKMN — 3a0€3MEeUUTH CIIAYY MPaKTUKY HAaHOUIbII TOCKOHAIMMHU METOAAMU 1 MpHiioMaMH,
JIOTIOMOT'TH CII1YOMY YHUKHYTH IOMUJIOK, HEpalllOHAJIbHOT BUTPATH 4acy, cui 1 3aco0iB» [8, c.
45].

OnHak MOXJIMBE BUHUKHEHHS TaKoi CUTYallil, KOJIM 3 OISy Ha Pi3HI NIPUYMHU BiJCYTHA
IIPAKTHKa 3aCTOCYBaHHsSI KpUMIHAIBbHO-TIpaBoBOi HOpMHU. Cepes MOAIOHMX HOPM Ha ChOTOJHI
BUSIBWJIACS KpUMIHaJIbHA HOpMa, 110 PETYJII0€ MaHIMY/IIoBaHHS pUHKOM. J[o Toro  mpobiema
MaHIIyJIIOBaHHS TOJIATa€ B TOMY, IO CYCIUJIbHI BITHOCHHH, SIKI PETYIIOIOTHCS L€ HOPMOIO,
HOCATh CHENU(IUHUN EKOHOMIYHMN XapakTep, L0 BUMara€ BiJ CIIJYOr0 MEBHUX 3HaHb 1
nocBiny y cdepi ¢diHaHCOBMX PHHKIB 1 Bciel (iHaHCOBOI cucTemMHu B IijioMmy. ExoHOMiuHa

CYTHICTh MaHIIMYJIOBaHHS PUHKOM 3HAYHO YCKJIAJHIOE MPOLIEC PO3CIITyBaHHS, BUMArao4u Bif
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CJIITYOTO BEJIMKHUNA 00CAT CHII 1 pecypciB. SIK BUIHO, CKIIANAEThCs CBOEPIAHE MOPOYHE KOJIO, 3
SKOTO HEOOXITHO 3HAWTH BUXiA, iHaKmie HopMma cT. 222-1 KpuminanpHOro kojekcy YkpaiHu
MOK€ 3QJIMUIIUTHCS JHIIE IOPOXKHBOIO JAeknapariero. Llg curyamis, Ha Ham WO, €
HEraTUBHUM SBHILEM, 1110 MPU3BOJIUTH A0 TOTO, IO MPABOMOPYIICHHA Y 11l cdepi 3aInuIaroThCsa
Oe3KapHUMHU 1 IPUHOCATD BEJIIMKY €KOHOMIUHY IIKOJY JEPKaBi.

ToMy CKOPMCTAaBIIUCH BHIIEPEKYBAIBHOI METOIMKOIO, IMO-TIEpINe, MPOBECTH aHali3
YUHHOTO 3aKOHOJABCTBA B Taly3l peryiaroBaHHSA (IHAHCOBUX pHHKIB, HOPM 1 TIpaBuII,
PO3po0IeHUX BIAMOBITHO 10 3aKOHY 1 3aCTOCOBYBAHUX y4yaCHHUKaMu pUHKY. [lo-npyre, BUBUHTH
poOOTY KOHTPOJIOIOYMX OpraHiB, a TaKOXX OPraHiB CIIiACTBA, MPAKTUKH Ta OCOOIMBOCTI iXx
pobotn B iHmMX JepxkaBax. [lo-TpeTe, TPOBECTH JOCHIDKCHHS KPUMIHATICTUIHHX
pPEeKOMEHIallli Ta OKPEMHUX MPUBATHUX METOAMK PO3CIIIYyBaHHS y CYMDKHHMX OO0JIacTsX, AJs
ajanTanii HassBHUX HAYKOBUX PO3po0OK 1 JocBimy y wikt chepi. [9, ¢.9]. Came BxUBIIM BCi 111
3aX0/M, MPABOOXOPOHHI OPTraHU 3MOXYTh CTBOPHTU Ii€BY METOIWKY, BHKOPHCTAHHS SKOi
CHpPUATHME PpO3CIIAYBAaHHIO I[bOTO BHJIY 3JIOYMHIB 1 BCTAaHOBJCHHIO IPABOMOPSAKY Ha
(biHaHCOBOMY PUHKY.

TakuM 4YMHOM, 3amPONOHOBaHI 3aXOIW CHPUATUMYTh TOKPAIICHHIO PO3CIHiIyBaHHS
3JI0YMHIB 3 MaHIMYIMIOBaHHA Ha (D)iIHAHCOBOMY PHHKY, ajie HE € BHUEPIHUMH 1 MOTPEOYIOTh
MOAJIBIIIOT HAYKOBOI pO3pPOOKH.
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OCOBEHHOCTH IIPABOBOI'O PEI'Y/IHPOBAHUA XPAHEHHUA OPY)KUA B YKPAUHE,
HTA/THH U HOPBETUH

C naBHMX BpeMEH 4enoBeK Hocuil opyxue. C HUM XOAWJI OH Ha OXOTY, 3aBOEBBIBAJ
HOBBIE 3eMJIM U OOOpOHsUI CTapble. B IUBMIN30BaHHOM MHpE HEOOXOAMMO pa3pelieHHe Ha
XPaHEHUE U HUCIIOJIb30BAHUE OPYXKHUS, a B HEKOTOPBIX CTpaHaX UCIOJIb30BAaHUE OPYXKHSI U BOBCE
3anpenieHo. B takux ctpaHax, kak: YkpauHa, Mranus, Hopserus 3akoHoznaTenb COBEPIIEHHO 10
- Pa3HOMY HOJXOJUT K HMCIIOJb30BAaHUIO U XPaHEHUIO Opyxkus. B kaxaol U3 3THX CTpaH ecTb
CBOM CXOJICTBA U OTJIMUUTENbHBIE YEPTHI 10 OTHOIICHUIO K OPYXKHIO.

Ilens paGoTBI COCTOMT B TOM, YTOOBl HAa OCHOBE aHAIM3a JEHCTBYIOIIETO
3aKoHOJaTeNbCcTBa YKpauHbl, Wrtanmum u HopBerun BBIIBUTH OCOOCHHOCTH MPAaBOBOIO
PETYJINPOBAHUSI XPAHEHUS OPYKHS B 9TUX CTPAHAX.

Konctutynus YkpauHbsl IpoBO3IIIallaeT, YTO «4eOBEK, €ro KU3Hb, 3I0POBbE, YECTh U
JIOCTOMHCTBO, HENPUKOCHOBEHHOCTh M 0O€30MaCHOCTh CYUTAIOTCS B YKpauHE HauBbICIIEH
COLMAIBbHON 1eHHOCTHIO» (cT.3 KoHcTHTyMM), 3aKperiseT MpaBo KaXJOr0 «3allUIIAaTh CBOIO
JKU3Hb U 370pPOBbE IPYrUX JIIOJAEH OT MPOTUBOIIPABHBIX MOCATAaTENbCTBY (CT.27 KoHCTUTYIMM)

[1]. OT0o mpaBo KOHKpeTH3upyer cT. 36 YTrolIoBHOTO KoJekca YKpauHbI, yCTaHaBIMBAIOLIAS
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MOHATHE, CYIIHOCTh U MPHU3HAKK HEOOXOIUMOI 000pPOHBI, KaK 00CTOATENbCTBA, UCKIIIOYAIOIIET0
MPECTYIHOCTD esTHUA [2].

B VYkpaune mnpaBoM NpHOOpeTeHHsS OXOTHHYBETO IVIQAKOCTBOJIBHOIO OPYXKHS
HOJIB3YIOTCS IpaXkJaHe YKpauHbl, AOCTUTIIME 21-J€THEro BO3pacTa, OXOTHUYBEI0 HApE3HOTO
OpYXHs - 25-71eTHEro Bo3pacra, X0JIOIHOTO U ITHEBMAaTUYECKOT0 opyxus - 18-netHero Bo3pacra
[3].

B nameil ctpane nmporecc noydeHus pa3pelieHus Ha Opy)KHMe JIeIUTCS Ha JiBa JTana -
HOJydeHUE pa3pelIeHuss Ha NPHOOpETeHHE OpYKUS U IOJIydeHHE pa3pelieHHsl Ha XpaHEHue
IPUOOPETEHHOTO OPYKHUSL.

Opyxue, Ooemnpumackl K HEMY, YCTPOHCTBa M TMAaTpPOHBI, KOTOPbIC MPUHAIICKHUT
rpaxjaHaM, JOJDKHbI XpaHMTbCA B METAUNIMYECKUX SIIMKax, ceidax, creunuanbHoO
U3rOTOBJICHHBIX JJISi XPAHEHUS! OPYKHUS, 110 MECTYy MX HMOCTOSHHOIO NMpokuBaHus. [Ipu 3ToMm,
OpYy’KH€ U YCTPONCTBA, I0JIKHBI OBITh B pa3psLKEHHOM COCTOSHUU[4].

A B WUTanmum BiasnenblueM OTHECTPEIBHOTO OPYXKHsI MOYKHO CTaTh IpakIaHaM, KOTOpPHIC
nocturiau 18 - jetHero Bospacta. [lng  XpaHeHMs OpyKUS HEOOXOIMMO BCEro JIMIIb
3aperucTpupoBaTh ero B NOMUIMU. OYeHb BaKHBIM (DAKTOM SIBISIETCA TO, YTO €CIH CPOK
paspeuieHuss Ha XpaHEHHE OpYXHS HCTEK M HE ObUT MPOMIEH, TO XPAaHUTh €ro MOXKHO
MOKU3HEHHO, a BOT HOCUTH yke HeT! boiee Toro, opyxkue SBISISICH YaCTHOW COOCTBEHHOCTHIO,
HacJlelyeTcs, U HacJIeHUK He 00s3aH UMETh pa3pellieHue, a TOJIbKO MepeperucTpupoBaTh €ro B
noJuuu [S].

XpaHUTb OpYXHE MOKHO (€clii He KOJUIeKIUs) He Oosnee 7 €IUHUI] Hape3HOro
KOPOTKOCTBOJIFHOTO, He OoJiee 14 emuHHII CIOPTUBHOTO HAPE3HOTO M OXOTHHYBETO HApE3HOTO
JUIMHHOCTBOJILHOTO, @ TIJIQJAKOCTBOJBHOE CIOPTHBHOE M OXOTHHYbE - B HEOIPAaHMUYECHBIX
KoJuyecTBax [6].

[TonmyunTh pa3pernieHne Ha HOLICHUE U XPaHEHUE OPYKHUSI MOXKHO, €CITH HE0OXOIMMOCTh
cBsi3aHa ¢ pabotoii. Hampumep, Toproseu-toBenup Farnetani - Xo3s1uH ¢TMHCTBEHHOTO Mara3uHa
Cartier B ropoze Sinalunga ObL1 orpabieH BMeCTe CO CBOMM Mara3uHOM, MOCJIE 3TOrO ciiydasi OH
HOJIYYMJI B TIOJIMLUM pa3pelieHne Ha opyxue [7].

CornacHo 3akony Hopserun “O0 orHecTpenbHOM Opykuu U Ooenpunacax’”
BJIQ/IETIBIIEM PYKbsI MJIM BUHTOBKH MOKHO CTaTh ¢ 16 j1eT o oqo0peHuo poauTesneil (0neKyHoB)
U C pa3pelleHus] MECTHBIX IMOJIMIEHCKUX opraHoB. Pa3sperienue Ha nmpuoOpeTeHHe MUCTONIeTa

HJIK pCBOJIBBEpPA HE BhIAACTCH JIMIIaM, HC NOCTUTTIINUM 21 - netHero BO3pacTa.
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3aKoHOJATENh JOCTATOYHO CTPOTO TPAKTYeT BOIPOC XpaHEHHS OpYyxKus: ceid, B
KOTOPOM OHO XPaHUTCS, TODKEH ObITh IPUKPEIUICH K TIOJTy WK cTeHe [8].

Takum oOpa3om, MpaBOBOE PETyIUPOBAHHE BOIIPOCA O XPAHEHHH OPYXKHUS B KaXKIOU
cTpane ocodenHo. CxozacTpa: 1) BO Bcex CTpaHax Ha XpaHEHUE OpYXKUs TpeOyeTcs pa3pelleHue;
2) BO3pACTHOM IEH3; 3) XPaHUTh OPYXKHE HEOOXOAMMO B METAJUTMUECKUX SIIIUKAX, CO3IaHHBIX
CHEUMATBbHO JJIs1 XPaHEHUs! OpY)XKUs WIH B ceiidax; 4) B KaKIOH U3 CTpaH €CTh OINpeeeHHas
KaTreropusi pabOTHUKOB T'OCYIapCTBEHHBIX CTPYKTYpP, KOTOpask MOXET MOJIb30BaThCS OPYKUEM
corjacHO 3akoHY. OTiauums: 1) COBEpIIEHHO Pa3HBIM MOAXO0J K BO3PACTHOM Kareropuu; 2)
OTpPaHUYEHUSI MO KOJMYECTBY XPaHEHUS OpYXus;. 3) HacieACTBeHHbIH ¢aktop (B Wrtamum
OpYyXHe TepelIe/iee M0 HaCIEeICTBY SBISIETCS YaCTHOM COOCTBEHHOCTBIO M HE HYKIAeTCs B
pa3pelleHuu ero XpaHeHus,Heo0X0JUMO TOJIBKO peructpanus ero); 4) B Ykpaune u Hopseruu,
paspelieHue Ha XpaHeHHe OpyXus Heobxoaumo obsizarenbHo. B Urtamuu u Hopseruu 3akon
“O06 opyxuu” NMPUHAT U JACUCTBYET JOCTATOYHO JIaBHO, a B YKpauHe 3akoH “O0 opyxuu’ eie
He npuHsn. [Toka mume 3akoHompoekT Nell35 "OO oraecTpellbHOM OPYKHU TPaKIaHCKOTO
HazHayeHus" ObUT 3aperucTpupoBaH B BepxoBHoil Paje u yxke oTmpaBieH B KOMUTETHl Ha
oOcyxeHue.

N kakue 3akoHBI 00 OPY)KMHU W B KakuX ObI CTpaHaX HE CYIIECTBOBAIH, HO 21 BEk He
SABJISICTCSI TEM KPUTEPHEM, KOrJa MOXKHO AyMaTh O IOJHEHIIEM HCYE3HOBEHHH OPYKHUS WU
MIEPEBOJ] €T0 B KaKoii - 1100 B CHIOPTA.
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I[OJ0 JEAKHX ITPOBJIEMHHUX ITHTAHb CYYACHOI' O
AHTHKOPYIILIHHOT O 3AKOHOJABCTBA YKPAIHH

OnHiero 3 HaWOUIBII BaXKIMBHX MpoOJieM YKpaiHH, MO CTOITh Ha MeEpenoHi il
HOPMAJIbHOTO  PO3BUTKY Ta (YHKUIOHYBaHHS, € Kopymuis. HeedexTuBHicts il
MIPaBOOXOPOHHUX OpraHiB 13 3amoOiraHHs, BHUSABIEHHS Ta MPOTUAIl Kopymuii Haivacrimie
TIIyMauaTb HEJIOCKOHANICTIO 3aKOHO/ABYOr0 3ale3nedyeHHss 00opoTeOu 3 Hero. [lepmmii 3 yaciB
HE3AJICKHOCTI 3aKOH YKpainu y 1iii cdepi «IIpo 6opoTeOy 3 Kopymii€w» HaOpaB YHHHOCTI
mume 16.11.1995 poky 1 #ioro Hopmu gisiin 1o 2011 poky. Hactynuuit 3akon Ykpainu «Ilpo
3acaaM 3anoliraHHs Ta npoTuaii kopynuii» HadpaB unHHOCTI 01.01.2011 p. Ta BTpaTUB YUNHHICTH
Ha mifctaBi 3Y «[Ipo BH3HAaHHSA TakMMH, IO BTPATUIM YHMHHICTh JESIKMX 3aKOHIB YKpaiHu
BIJIHOCHO 3amoOiranHs Ta mnpoTtumii kopymiii» Big 21.12.2010 p., mo HaOpaB YHWHHOCTI
05.01.2011 p. 3 quem #oro odimiitHoro onpuitoaaeHHs. TooTo 3Y «IIpo 3acaau 3amobiranHs Ta
npoTHIiT Kopynuii» OyB ynHHUHM nuiie 5 1i0. CTUIbKY caMo yacy OyB UMHHHM 1€ OJJUH 3aKOH —
3V «Ipo BiANOBIJAIBHICTh IOPUAMYHUX OCI0O 3a BUMHEHHS KOPYNIINHHMX MpaBONOPYLICHbY
(unnHui 3 01.01.2011 p. mo 05.01.2011 p.). HactynHuM O151bIlI — MEHII TPUBAJIUM 3a CTPOKOM
nii 3akoHoM ctaB 3Y «lIpo 3acamu 3amobiranns 1 nmpotuaii kopymuii» Big 01.07.2011 p. Le#
3aKOH BTpaTUTh YMHHICTH 26.04.2014 p., ockiIbKK Horo 3aMiHUTh HOBUH 3akoH Ykpainu «IIpo
3anobiraHHsa Kopymnuii». JIerko 3ayBakuTH, 1110 HalliOHAJIbHE aHTUKOPYII[iiiHE 3aKOHOIAaBCTBO 32
KOPOTKUH CTPOK HE3aJleKHOCTI YKpaiHu 0arato pas3iB 3MiHIOBaJIOCh. 3MIHH 1l OyiH 00yMOBIIEH1

BEJIMKOI KIJIbKICTIO HEAONIKIB, HEBHU3HAYEHICTIO TEpMiHIB Ta Oararbma MpoOJIEMHUMU
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nutaHHsmMu. Haxane, unaauit 3Y «[Ipo 3acamu 3amoOiraHHs i TPOTUAIl Kopymuii» (mam —
3aKoH) TeX Ma€ HU3KY MPOOJIEMHHX MTUTAHb.

[IpobreMHUM MHUTaHHSAM TPH 3aCTOCYBaHHI 3aKOHY € OJHE 31 CICMIAIBHUX OOMEXCHB
1010 CTBHOT poOOTH OJIM3BKKUX OCI0, 110 MICTUTH CT. 9 3akony [1]. MoBa Hacammepen Wae Ipo
0ci0, IO MPalIOTh y Talxy3i HayKH, OCBITH, OXOPOHHU 3/10poB’s. Uepe3 BiICYTHICTh YITKOTO
BU3HAYEHHS KOJIa TAKMX 0C10 BUHHKA€E YMMAJIO MPOoOIeM Ha MPAKTHULl, OCKUTBKY MOCTAE MUTAHHS
II0JI0 BIIHECEHHsI 0 TaKUX OCi0 JIMIe MpaIiBHUKIB JEPKABHUX a00 KOMYHAJIbHHX YCTaHOB Y
BIMOBIIHUX cepax UM TAKOXK 1 MOCATOBUX OCIO OpraHiB JeprkaBHOI Biaau ab0 MICIIEBOTO
CaMOBPSILYBaHHS, Ha SKUX MOKJIAJI€HO YIPABIIHChKI TOBHOBKEHHS Y IUX cepax.

OnnHe 3 HaWBaXIUBIMIMX MPOOJIEMHHX TMHTaHb 3aCTOCYBaHHSA 3aKOHY € TaKOX
HEBH3HAYCHICTh TEPMIHY «I10CaToBa 0CO0a» JJIsl MPAIIBHUKIB IOPUAUYHHX OCIO IMyOJIidyHOTO
mpaBa, Ha SKHUX, 3TiAHO cT.12 3akoHy [1] po3MOBCIOMKYEThCS OOMEXEHHS MIOA0 (hiHAHCOBOTO
KOHTPOJTFO (00OB’SI30K TOJMAHHS JCKJIapalii Mpo MaWHO, JOXOJH, BUTpaTH 1 3000B’sI3aHHS
(iHAHCOBOTO XapakTepy).

[MignynkT "a" nyHkTy 2 vactuHu nepmioi crarti 4 3akony Ykpainum «lIpo 3acaau
3anobiranHs 1 mpoTuaii xkopymmii» [1] okpiM 0ci0, YIMOBHOBaXXEHHX HAa BUKOHAHHS (QYHKIIIN
JepKaBu ab0 MiICLIEBOTO CAMOBPSAIYBAaHHS 1O CYO’€KTIB BiJMOBITAILHOCTI 3a KOPYHIIiiHI
MIPABOIOPYIICHHS J0Ja€ MOCAIOBUX 0Ci0 IOpHanYHUX 0ci0 myOmigHoro mpasa. ToOTO mocamoBi
0Cco0M IOPUINYHHUX OCIO MyOIiYHOro IMpasa A Lijeil 1boro 3aKoHYy MPHUPIBHIOIOTHCA 10 OCi0,
YIIOBHOBaXCHUX Ha BUKOHAHHS (YHKIIH 1eprkaBu a00 MICIIEBOTO CAaMOBPSTyBaHHS.

Yacruna 2 crarri 2 3akony Ykpainu «IIpo 3acanu 3ano6iranss i npotuaii kopymuii» [1]
BCTAHOBIIIOE, IO Jisl I[OTO 3aKOHY Ta mependadeHi HUM OOMEXKEHHsI MOIIUPIOIOTHCS Ha BCIX
0ci0, BU3HAUYEHUX CY0'€eKTaMHU BIJIMOBIAIBHOCTI 3a KOPYILIKHHI NMPaBOMOPYLICHHS, Y MeXax,
BCTAHOBJICHUX LUM 3aKOHOM. 3 LIUX HOPM CTa€ 3pO3yMUJIO, IO BCl OOMEXKEHHS, 10 MICTHTb
3aKoH, HE MOIIUPIOIOTHCS Ha MOCAI0BUX 0Ci0 ropuanyHuX ocid myOmiudoro mpasa. [Ipo me, Ha
NPUKIAJ, CBIAYUTH BIJACYTHICTh CIELIAbHOI TMEPEBIPKM MOCAIOBHX OCI0 IOPUAWYHUX OCi0
nyOTiYHOTO MpaBa MpU TMPHU3HAYECHHI Ha mocaay (OOMeXeHHs IIOAO CHEIialibHOI MepeBipKu
PO3MOBCIO/IKYETHCS HA IEPKABHUX CIYKOOBIIIB).

Takox 4. 2 cr. 2 3akoHy [1] He HABOIUTH MEPENiKy MOCAJT0BUX OCIO FOPUIMYHUX OCIO
myOJIiYHOTO MpaBa, Ha BIAMIHY BiJ] BAYEPIHOTO MEPeNiKy oci0, YTOBHOBa)KEHUX Ha BUKOHAHHS
¢byHKLIN gepkaBU a00 MICIIEBOIO CaMOBPSIYBaHHS, 110 MICTUThCS y 4. 1 cr. 2 3akony. B miit
cuTyalii cTae nmpoOJIeMaTHYHUM BH3HAYEHHS KOJia MPALIBHUKIB IOPHIMYHUX OCIO MyOIiuyHOrO

mpaBa, sfKi Ha 3aKOHHHX ITJICTaBaX MOXYTh OyTH BIJTHECEHI JIO MOCAJOBUX OCIO Ta Ha SKUX
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OyAyTb HOUIMPIOBATHCh OOMEXKEHHsS Ta BIAMNOBIIAIBHICTH, IO NependayeHi 3akoHy YKpaiHu
«IIpo 3acanu 3ano0iraHHs 1 MPOTHIT KOPYIIIIi».

Jlst oOTrpyHTOBAHOTO BHU3HAYCHHS KOJIA MOCAJOBUX OCIO IOPHAMYHUX OCIO MyOJidyHOTO
mpaBa Tpeba OpaTu Mmija yBary HOPMH IHIIMX 3aKOHOAABYMX AaKTIB, IO MICTATH BHU3HAYCHHS
HOHSATTS «TI0Ca/I0Ba 0CO0ay.

BusnayenHs mocaoBoi 0coOM OpraHiB yHIpaBJiHHS TOBAapHCTBa HaBeACHO y cT. 23 3Y
«IIpo rocrogapchki ToBapucTBay [2] : «YrpaBiaiHHS TOBApUCTBOM 3iHCHIOIOTH HOro OpraHwu,
CKJIaJl 1 TOPAIOK 0OpaHHs (MMPU3HAYCHHS ) SKUX 31HCHIOETHCS BIIIOBITHO /10 BULY TOBAPHCTBA.
[TocamoBumMu ocobamMu OpTaHiB YIOpPaBIiHHS  TOBAPUCTBA  BU3HAIOTHCS TOJIOBA Ta WICHU
BUKOHABUOTO OpraHy, roJioBa PeBi3iifHOI KOMICii, a y TOBapuCTBax, J€ CTBOpEHA HArJIiI0Ba
pajia TOBapuCTBa, - FOJI0OBA Ta WICHHU HATJISI0BOI pajy TOBAPUCTBAY.

I'ocriomaperkuit Kogexe Ykpainu [3] y wactuni 1, 2 crarti 89 3a3Hauae, 110 «ynpaBiiHHS
TISUTBHICTIO TOCIIOAAPCHKOTO TOBAPHCTBA 3/IHCHIOIOTH KO0 OpraHM Ta MOCaI0BI 0COOH, CKIaf i
HOPSIOK 0OpaHHS (NIPU3HAYCHHS) SKUX BHU3HAYAETHCS 3aJI€KHO Bil TUIy TOBapUCTBA, a Y
BHU3HAUEHUX 3aKOHOM BUIAJKaX — ydacHMKaMu ToBapucTBa. [locagoBuMu ocobamu TOBapuCTBa
BU3HAIOTHCS TOJIOBA Ta YIEHM BUKOHABYOTO OpraHy, rojioBa peBi3iiiHOI komicii (peBi3op), a y
pasi CTBOpPEHHS pajii TOBAPUCTBA (CIIOCTEPEIKHOI paii) — rojioBa 1 WICHH L€l paam».

3V «lpo Oyxranrepcbkuii 00diK Ta (iHaHCOBY 3BITHICTH B YKpaiHi» [4] y 4yacTuni 2
cTaTTi 8 TeX YITKO 3aCTOCOBYE TMOHATTA MocafoBoi ocodu: «lluranHsa opranizamii
OyXxraiatepcbKoro oOOJIIKy Ha MiANPUEMCTBI HAJIEKUTh 1O KOMIIETEHIli MHOro BllaCHUKA
(B1acHUKIB) 200 YITOBHOBa)KEHOTO OpraHy (IocaJoBoi 0coOM) BIAIOBIIHO 10 3aKOHOJABCTBA Ta
YCTaHOBUYHUX JIOKYMEHTIBY.

3 HaBeJEHMX 3aKOHOJABUMX HOPM MOJKHA JIWTH BUCHOBKY, IO KEPIBHUK FOPUIMYHOI
0co0M MyOIIYHOTO MpaBa € MoCcaI0BOK 0c000I0.

Oxpim Toro, cT. cT. 163 mpum. 2, 164 npum. 2, 164 npum. 4, 165 nmpum. 1 ta 186 nmpum. 3
Konekcy Ykpainu mpo aaMiHICTpaTUBHI MpaBOMOpYIIeHHs [5] BIAHOCATH 1O MOCAIOBUX OCIO,
BUXOJITYM 3 y3arajdbHEHOI MPAKTHUKU OPraHiB, II0 PO3TIAJAIOTh CHpPaBHU MPO aaMiHICTPaTHUBHI
[PaBOMOPYIIEHHS, CIY>KOOBLIB MiJIPUEMCTB, YCTAHOB 1 Oprasizamiil, ski MaloTb IpPaBO
3/1MCHIOBAaTH B MEXaX CBO€I KOMIETEHLIi BJiaJHI OpraHizaliifHO-po3mopsa4i Ail, 110 MarTh
IOPUAMYHO 3HAYMMI HACTIAKU (HAmpUKIIAL, pO3NOPSIKATUCA KpEeAUTaMU, HaMaTH 1 3BUIbHATU
MPaliBHUKIB, BXKUBATH 3aXOH 320X0UEHHS 1 TUCIUIUTIHAPHOTO BILTUBY).

BpaxoByroun BHIIEBHKIAJeHE, HE3aJIEXKHO BiA (OpM BIACHOCTI MIANPHEMCTB iX

MOCAJOBUMH 0CO0aMHU € KEpIBHUKHM MIANPUEMCTB (Te€HEepalbHUI IHUPEKTOp, AUPEKTOD,
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3aCTYIMHUK JUPEKTOpa) Ta TOJNOBHUM Oyxrantep (K oco0a, Ha SKy MOKJIAIEHO BEIACHHS
OyXraJITepChbKOro OOJIIKY MIANMPUEMCTBA, CKJIAJaHHS 1 TIOJaHHS Y BCTAHOBJIEHI CTPOKH
(diHaHCOBOI 3BITHOCTI). AJie TPOOJIEMHUM 3aJIUIIAETHCS MUTAHHS I0JI0 BIHECEHHS JI0 KoJia
MOCaJI0BUX OCIO0 HOpUAWYHUX OCI0 MyONIYHOrO MpaBa TaKWX IMPAIliBHUKIB IIIMPHEMCTB 5K
HAYaJIbHUKHU BIJJIUIIB Ta iX 3aCTYNHUKH, 0Ci0, SKi KEPYIOTh IEBHUMH AUISTHKAMH POOIT.

3 MeTO0 JaTu BIAMOBIAbL HA AaHe muTaHHsA MinicTepcTBo roctuii Ykpaiau 10.07.2012 p.
BHJIAJIO JIUCT - po3’sicHeHHs «[IpobnemHi muTaHHs 3acTocyBaHHs 3akoHy Ykpainu "IIpo 3acanu
3ano0iranHs 1 mpoTuaii kopymiii" [6]. Biamosigaroun Ha 11e muTanHs MiH 10CT po3’ICHIOE CBOIO
no3utlito: «CTOCOBHO I[LOTO CJIiJI MiJAKPECTUTH, IO JUIsl BUPIIICHHS TUTAHHS II0JJ0 BUSHAYCHHS
MOHSTTA "MOcazoBa 0coda" HEOOXiTHO BUXOAMUTH 3 TIPABO3aCTOCOBHOI MPAKTHKY, KA 3a3HAYae,
[0 TOJOBHUM KPHUTEPIEM BIIHECEHHS OCOOM 10 KOJja IOCaJOBUX OCI0O € HasABHICTh B HEl
Oprasi3aniiHO-po3nopsSAYUX a00 aqMiHICTPATUBHO-TOCTIONAPCHKUX (YHKITIH.

Y CcBOW uepry, BIAMOBIAHO IO CYJOBOi MPAaKTHUKH, SKa CKJIajacs 1 3HAWIUIA CBOE
BiJOOpaXeHHs1 y BiAMoOBiAHOMY Yy3arambHeHHi BepxoBnoro Cyay VYkpainu (iimerscst mpo
nocranoBy IInenymy BepxoBHoro Cyny Ykpainu Bix 26 kBitHs 2002 poky Ne 5 "[Ipo cynoy
MNPaKTUKy Yy CIOpaBaXx Mpo XabapHUITBO"), OpraHizaliiHO-PO3MOPATIMMHU OOOB'I3KAMHU €
OOOB'SI3KM 10 3AIMCHEHHIO KEPIBHHUIITBA Taly33l0 MPOMHCIOBOCTi, TPYJOBUM KOJIECKTUBOM,
JTUISHKOIO POOOTH, BHPOOHHMYOIO [iSUTBHICTIO OKPEMHUX IIPAlliBHUKIB Ha MIANPHEMCTBAX, B
yCTaHOBax 4YHM Oprafizamisx He3alexxHo Biag ¢opMm BiacHOCcTi. Taki (yHKIIT BUKOHYIOTH,
30KpeMa, KepiBHUKU MIHICTEPCTB, IHIINX [EHTPAIbHUX OPraHiB BUKOHABYOI BIAH, AEPKABHUX,
KOJIEKTUBHUX Y MPUBATHUX MIINPHUEMCTB, YCTAHOB 1 Oprasizaiii, iX 3acTyNHHKIB, KEPIBHUKIB
CTPYKTYPHUX TMIAPO3JAUTIB (HAaYaJIbHUKH 1€XiB, 3aBIAyIOYl BIJJAUIaMH, JIaOOpaTOPIsSMU,
Kadeapamu), iX 3aCTYIHUKH, OCOOM, SIKI KepylOTh IUISHKaMU poOIT (MaiCTpu, BHKOHPOOH,
Opuraaupu ToIo).

Y Toll xe wac miJ aAMIHICTPATUBHO-TOCTIOAAPCHKUMH OOOB'SI3KAMH  PO3YMIIOTHCS
00O0B'I3KM TO YNPaBIiHHIO a00 PO3MOPSAKEHHIO JE€P)KaBHUM, KOJEKTUBHUM YHM MPUBATHUM
MaifHOM (YCTaHOBJIEHHS MOpAAKY Horo 30epiraHHs, nepepoOkM, peamizaiii, 3a0e3meueHHs
KOHTPOJIIO 32 IIUMH OlepamisiMi Tomlo). Taki MOBHOBaXEHHS B TOMY UM IHIIOMY OOCs3i € y
HAYaJIBHUKIB  TJIJAHOBO-TOCTIOJIAPCHKHUX, IMOCTAYaIbHUX, (DIHAHCOBUX BUIAUIIB 1 CIYXO,
3aBIAYIOYMX CKJIaJaMH, MarasuHamH, MaiCTEepHSIMH, aTellbe, IX 3aCTYMHMKIB, KEpPIBHUKIB
BiJUIUTIB MiIMTPUEMCTB, BITOMUYUX PEBI3OPIB Ta KOHTPOJIEPIB TOIIO».

Heo0OxiaHo 3a3Ha4UTH, 110 JTUCTH MIHICTEPCTB HE € HOPMATUBHO — IMIPABOBUMHU aKTaMH, a

MaroTh Juie iHpopmatiitnuii xapakrep. [loctanosa Ilnenymy BepxoBnoro Cyny Ykpainu tex
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He 3000B’A3y€ TpOMasiH YKpaiHU KepyBaTHUCs HElo y CBOil aisibHOCTI. CtatTs 68 KoHcTuTymii
VYkpaiuu [7] 3000B’513y€ KOKHOTO HEYXMIbHO aojaepkyBatucs Koncrutyiiii Ykpaidnu Ta 3aK0HIB
VYkpainu.

Bomgnouac Tpeba 3a3HaunTH, 1m0 3a MOpyiieHHs HOpM 3akoHy Ykpainm "lIpo 3acamm
3anoOiraHHs 1 npotuaii kopymumii" mependadeHa BigmoBiganbHicTh. Cratts 21 3akony [1]
nepenbavyae  KpUMiHAJIbHY, AaIMIHICTPATHBHY, IMBUIBHO-TIPABOBY Ta  JTUCHHIUIIHAPHY
BIJIMOBIIAJILHICTh 32 BYMHEHHS KOPYMIIIHHUX MPaBONOpYyIIeHb. B cTocyHKy 10 dakry
HEeMNoJIaHHs, a00 HEeCBOEYACHOTO MOJAHHS IMOCA0BOI0 OCOOO0I0 IOPUIUYHOI 0COOU MyOIIUHOTO
mpaBa  Jekjapailii mpo MaiHO, JOXOIM, BUTPAaTH 1 3000B’s3aHHS (HIHAHCOBOTO XapakTepy
nepeadaueHa aaMiHICTpaTUBHA BIAMOBIIATBHICTh 3 BHECCHHSM JIaHUX PO MPABOMOPYITHUKA JI0
€IIMHOTO JEP)KABHOT'O PEECTPY OCIO, SIKI BUMHUIIN KOPYIIIHHE MTPaBOMOPYIICHHS (32 PillICHHSAM
cyny).

ToO6T0, 3 0THOTO OOKY, MPAIIBHUK FOPHIAYHOI OCOOM MyOIIYHOTO IpaBa (Ha MPHUKIIAT
HAuaIbHUK BIJUIUTY), AKHH KepyeTbcs KoHcTHTymiero YkpaiHu Ta 3akoHamMHu YKpaiHH He Mae
000B’sI3Ky TOJIaBaTH JCKJIapallilo mpo MailHO, A0XOIU, BUTPATH 1 3000B’s3aHHS (hiHAHCOBOTO
XapakTepy Oockiibku 3akoH Ykpainu "IIpo 3acamm 3amoOiranHs 1 mpoTuii kopymuii" He nae
BUYEPITHOTO TIEpeIiKy 0cCi0, m0 MaroTh Takuid 00OB’A30K (B CTOCYHKY JO TOCAIOBHX OCi0
10poci0 myOIiYHOTO TIpaBa) Ta HOTO HOPMH HE JJAIOTh TOYHOTO BU3HAUYCHHS «II0CATOBOI 0COOW»
3riTHO 3 SKUM MOXKHa Oylo O 4YITKO BHU3HAYUTH KOJO MOCATOBUX OCI0 IOPHIAWYHHX OCi0
nyOmiyHoro mpaBa. 3 gpyroro OOKy, Yy BHNAAKy CKIAICHHS IPaBOOXOPOHISIMU
aJMIHICTPATUBHOTO TMPOTOKOJY 010 (aKTy HEMOJaHHsS JeKJapallli, CyJl NIpH BHUHECEHHI
pimeHHst Oyne xepyBaTuch nocraHoBoro Ilnenymy Bepxosnoro Cyny Ykpainu Bijg 26 KBITHS
2002 poxy Ne 5 "IIpo cyaoBy NpakTHKy y cIipaBax Mpo XaOapHUUTBO" 1 MpaliBHUK PIilIEHHSIM
cyny Oyzae BU3HaHUI 0cO0010, siKa BUMHUIIA KOPYIILiHHE TPABONOPYIIEHHS.

Haxaie, HoBuit 3akon Ykpaiau «[1po 3amobiranns kopymiii» [8], mo HabyBae YMHHOCTI
24.04.2015 p. He Bupimlye 3rajaHux NPOOJIEMHUX IMHUTAaHb Ta CTBOpIOE HOBI. HaBenmene
HiATBEP/KYE HEOOXIJHICTh KOHKpeTH3alii B aHTUKOPYMNLIHHOMY 3aKOHOJABCTBI YKpaiHu
(bopMyTIOBaHHS 3rajlaHuX MUTaHb Ta TEPMIHIB.

Jliteparypa:
1. 3akon VYxkpaiam «IIpo 3acamu 3amoOiranHs Ta mupoTumii kKopymmii» Ne 3206-VI
[Enextponnuii pecypc]. - http://zakon0.rada.gov.ua/laws/show/3206-17
2. 3akoH Ykpainu «[Ipo rocmomapceki ToBapuctBa» Bix 19.09.1991 Ne 1576-XII
[Enextponnwmii pecypc]. - http://zakon4.rada.gov.ua/laws/show/1576-12

145



3. Tocnomapcekuii kogeke Yipaiau Bix 16.01.2003 Ne 436-1V [Enextponuuit pecypc]. -
http://zakon4.rada.gov.ua/laws/show/436-15
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Ilempocan /1. JI.,

cmyoenmxka 3 kypca, epynnvl FOU - 121,

HIOMII BHY um. B. lans.

Hayunwiii pyxosooumenw: k.10.1. ooy. Heuyk FO. 0.

CPABHHTEJIbHO-TIPABOBOY AHA/TH3 CHCTEMbI HCIIOJIHEHH A
YT OJTOBHBIX HAKA3AHUH

CoBpeMeHHBIN IIEpUOJ B HalleM TIOCYJapCTBE XapaKTEPU3YETCsl HEraTUBHBIM
OTHOILIEHHEM OO0IIeCTBA K IPABOOXPAHUTEIbHBIM OpraHaM BOOOLIE M K CIyXKalluM
WCIPABUTEIBHBIX YUPEXKJEHUH, B yacTHOCTU. Kpome TOro, 0OBOJBHO pPACIPOCTPAaHEHHBIM
ABJII€TCS. OOLIECTBEHHOE MHEHHUE O TOM, YTO Ha JaHHOM 3Tare MpPOCTO HEBO3MOXKHO B IOJHOU
Mepe JOCTUTHYTh LIEJEeH HaKa3aHUs B IEPUOJL €r0 UCIIOJHEHUS, a TAK)KE COLMAIIBHON a/lanTaluu
OCYXJIEHHBIX T0CIIE OCBOOOKICHUSL.

B 31011 cBsI3M BO3pacTaeT COLMaIbHO-TIOJIMTUYECKOE 3HAUYEHUE U aKTYaIbHOCTh U3YUEHUS
YTOJIOBHO-UCIIOJIHUTEIBHON CHCTEMBbI M MPAaBOBOTO CTaTyca OCYXKJIEHHOTO, BEIb MPAaBUIBHOE
pellleHre MPaBOBOIO MOJOXKEHHUS OCYKICHHBIX, 3HAHHE MpaB M OO0SM3aHHOCTEH OCYXKJIEHHBIX
HE00X0/IMMO pabOTHHKAM YTrOJOBHO-UCHOJHHUTENBHON CHCTEMBI, MpEXIEe BCEro B MLEJIX
COOJIIOJIEHNsI 3aKOHHOCTH B OTHOIIEHHMU OCYKICHHBIX, HAHOOJEe YCIENIHOTO peIIeHus 3aaad

HCIIOJIHCHUA HaKa3aHWs, B TOM YHCJIIC HCIPABICHUA U pEeCONHATIMU3ANUN OCYXKIACHHBIX. Taxknm
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0o0pa3oM, B CO3JABIIUXCS YCIOBHUSX BEChbMa CBOEBPEMEHHO OMPEICIIUTh OCHOBHBIE MOIXOJBI K
00ecrevyeHn0 MpaBOBOrO CTaTyca JUYHOCTH OCYXKICHHBIX, HAaWTH BO3MOXKHOCTH [UISI HX
peanbHOro BOIUIOUICHUS B TPAKTUKE IPUMEHEHUS HAKA3aHUS.

bonbmioe BHHMMaHue ynemnseTcss mpobsieMe MOBbImIeHUS 3()PEKTUBHOCTH HCIIOTHEHUS
HaKa3aHHUs B HAayKaX YTOJOBHOTO M YTrOJOBHO-UCHOJHUTEIBLHOTIO IIpaBa. IJTOMY BOIPOCY
MOCBSIIEHB MOHOTpaQUYECKHE HCCICIOBAHUS U JUCCEPTAlMM MHOTHX YYEHBIX, TaKMX Kak:
A.A.benses, JI.B.bakynuna, B.H.Kopones, P.C.MakoBuk, HO.A.MunbkoB, A.C.Muxmius,
®.P.CynaypoB, A.Jl.Pemencon, M.B.YnopoB u ap. CrienoBareiabHo, MpodiieMa COONIOACHUS
MPaBOBOTO CTATyCa OCYXIACHHBIX MPOIOJKACT BBI3bIBATH MHTEPEC CPEIU YYEHBIX, a 3HAUMUT,
TpeOyeT NqaIbHEUIIETO YrTyOJIeHHOTO H3yYSHHUS.

3a mocinenHee BpeMsl Ha TEPPUTOPUU HAIIETO TOCyAapcTBa Bce OOJbIIE Y4acTUIIOCH
CIy4aeB JKECTOKOTO OOpalleHHus C OCYXIEHHBIMHU, KOrJa pa0OTHHKAMHU YTOJOBHO-
WCIIOJTHUTEIIbHBIX YUPEKICHUN TOMYCKalOTCs rpyOble HapyIIeHus mpaB Takux juil. [lomyyaercs,
YTO B TOCYAApCTBE, T/i€ JEHCTBYIOT HAIMOHAJIbHBIE HOPMATHUBHO-TIPABOBBIE aKTHI B cdepe
WCIIOJTHEHUS] HaKa3aHHs, a TaKkke paTUQUIMPOBAHBl MEXKIYHAPOIHBIC aKThl M ACKJIapaluu, He
coOnrofaeTcs MPAaKTUYECKH HU OAMH MYHKT M3 ATHX JIOKYMEHTOB. BcneactBue 3Toro, Takoe
oOpaleHue ¢ OCYXXJICHHBIMU MPUBOJUT K TOMY, YTO JIMIIAM, IIPUTOBOPEHHBIM K OTOBIBAHHIO
HakKa3aHUs B BHUJC JMIICHHS CBOOOJBI, HE OCTaBISAIOT HU IIAHCA JIs MCIPABICHHUS U
pecoluanu3anii, Bedb TAaKUM OTHOILIEHHEM TOCYIapCTBO HAOOOpPOT TOJIBKO YyCyryomusier
KPUMUHOTEHHYIO CHUTYyaluio B obmiectBe. [1lo 3TOMy moBoay MpaBUIBHBIM SIBISETCS MHEHHUE
B.M. TpyOHUKOBa, KOTOPBIM CUUTAET, YTO MCXOAHBIM TE3MCOM JIJIsi BBISICHEHUS COJIEP>KaHUS
MPaBOBOTO TIOJIOKEHUSI OCYXIEHHOTO JOJKHO OBITh TpPHU3HAHUE TOTO, YTO OH, OTOBIBas
HaKa3aHHWe, OCTaeTCsi TIpakJaHWHOM cBoero rocyaapctBa [1, c.173]. HMeHHO mno3TOMY
OCY)XJIGHHbIE ~HMMEIOT T€ K€ MpaBa W OOSI3aHHOCTH, YTO W OCTalbHBIE TpaKIaHe, HO C
HEKOTOPBIMU HCKJIIOUCHHSMU. JluieHue cBOOONBI, MO CyTH, ITO OTPAaHMYECHHUE Ha TEPHOJ
OTOBIBaHMSI HAKa3aHUs TE€X WJIM UHBIX MPaB U CBOOOA. ITO BBI3BAHO TE€M, YTO OTCYTCTBUE KaKUX-
a100 OrpaHUYCHHU aBTOMATUYECKU HUBEIHUPYET AOCTHXKCHUS BaXKHOW ENU - Ka3HU JIHIL. XOTH
3TO HE 3HAYMT, UTO OCYKJCHHbIE HE UMEIOT MpPaB, BEAb UX MPABOBOM CTAaTyC YETKO ONpEAeSICH
JIEHCTBYIOIIMM YTOJIOBHO-UCTIOTHUTEIHHBIM 3aKOHOIATEITECTBOM.

OrpannueHne KOHCTHTYIIMOHHBIX TIpaB OCYKJICHHBIX (pedb HAET O CcBOOOJE
MEepeIBIKEHUS, TIPaBO CBOOOAHO BHIOMpaATh pabOTy M T.I.), a TAKXKE 3ampeT OCYIIECTBICHUS
OTIpeIeNIEHHBIX ACUCTBUN MPOJUKTOBaHA HEOOXOIMMOCThIO O0ECTIeUeHHUsI TOCTOSTHHOTO HA30pa,

MpeIyNpexIeHNUs BO3ZMOXKHBIX MOOETOB, MPEOJOJICHUS MPUYUH U YCIOBHH, CIIOCOOCTBYIOIINX
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3JIOCTHBIM HApYyIIEHHEM peXUMa WM JaKe COBEPIICHHIO mpecTyruieHud. CrnenuanbHble
00s3aHHOCTH B BHUJE 3alpPETOB HMEIOT KapaTelbHbI XapakTep, XOTsS HX Oe3yCIOBHOE
COOJII0JICHHE OJHOBPEMEHHO MMEET W JIUCHUILTMHUpYomee Bo3aciicTtBue [1, c¢.178]. Takum
00pa3oM, MOXKHO CZeNaTh BBIBOJ, YTO Ha JIaHHBIM MOMEHT B HallleM OOLIECTBE U roCyAapcTBE B
IIEJIOM CYIIECTBYET pealibHast mpobiemMa, KOraa K OCYKIEHHBIM K JIMIIEHUIO CBOOOIBI OTHOCSITCS
HA Kak K TpakJaHaM CBOEro TOCYyIapCTBa, C HEKOTOPhIM OrpaHMYEHUEM IIpaB, a Kak K
«HEJI0UYEIOBEKY», KOTOPOTr0 MOKHO YHHMXKaTh U OCKOPOJIATH. B KoHEUHOM HTOre, Takas KapTUHA
JIeJl, y’Ke JaeT CBOM IUIOAbI B BUJE CTaOMJILHOTO MOBBIMICHHUS YPOBHS MPECTYIMHOCTU B CTPaHE,
XOTS, Ka3aJI0Ch ObI, YTO OJJHOW M3 CaMbIX TJIABHBIX 33J]1a4 YTOJIOBHO-HCIIOTHUTEIHLHOU CHCTEMBI
SIBIISIETCS TIPEIOTBPAIIICHUE TTIOBTOPHOT'O COBEPILICHUS MIPECTYIUICHUS JTUIIOM, KOTOPOE yXkKe OBLIO
OCYKJCHHBIM.

K Tomy ke wuHTepecHbIM OyIeT HarlagHO IOCMOTPETh Ha TMOKAa3aTelu YpPOBHS
MPECTYMHOCTH B HAIlIEH CTPaHE U B PA3JIMYHBIX CTpaHax Mupa. Tak, Hy)KHO OTMETUTb, YTO CPEAU
ctpad EBponbl HanOoisiee BbICOKMI ypoBeHb youiicTB Ha 100 Tbic. HaceneHus HaOMOAaeTCs B
ctpanax Bocrounoit EBpomnbl. JluaupyroT B 3ToM peiitunre crpansl ObiBiiero CCCP: Poccus
(10,6 yowuiicts Ha 100 Thic. HaceneHus), Jlursa (8,4), Mongosa (7,2), benapycs (6,6), DcToHus
(6,5), Ykpauna (5,4), Jlateus (4,6). B To Bpemsi kak B crTpaHax 3amanHod EBpombsl u
CkaHIuHAaBUM TOKa3aTel UMEIOT KapJWHAJIBHO APYrue 3HaueHus. Tak, HAUMEHbBIIEEe KOJI-BO
youtictB Ha 100 ThIc. HaceneHus 3adukcupoBano B Hopseruu, Manste, lanun, Jluxrenmreiine,
[IBetiniapuu, ABctpun, Mcnanauu [2].

B cBsi3u ¢ 3TUM BO3HUKAEeT OCOOBIM HMHTEpPEC K 3apyOeKHOMY OIIBITY OpraHU3aIiu
YTOJIOBHO-UCTIOTHUTEIHHOM CHUCTEMBI, TaK KaK SIBHO TIPOCICKHBAETCA TOT (HakT, dYTO
NEeHUTEHIIMapHas chyk0a cTpaH 3amajgHoil EBpoIbl HampaBisieT CBOIO NEATEIbHOCTh, B TOM
YKCJIE U HA YMEHBILIEHUE YPOBHS MPECTYIHOCTH B TOCYJAPCTBE U PECOLUATIU3AIMHN OCYKICHHBIX
Tpak/IaH.

Tak, 1OBONBHO TOKa3aTeNbHBIM sBsieTCs omnbIT HopBeruu, rocymapcrBa, Te, Kak
W3BECTHO, KpallHe HHM3KUH YPOBEHb MpecTymHoro penuauBa. Kpome TOro, memnb paboThl
HOPBEKXCKOM MEHUTEHLHUAPHON CUCTEMBI — CHI)KEHHE IPECTYINHOCTH W MOBBIINICHHE YPOBHS
0€30MacHOCTH. 3aMeuy, 4TO MPUHIUIIEI TIOPEMHOTO COJEpKaHUs OCYXACHHBIX B HopBeruu Bo
MHOTOM CXOXXH C OTE€YECTBEHHBIMH, YKPAMHCKHMHU. DTO MOXKHO OOBSCHUTH MEXIYHApPOJIHO-
MPaBOBbIM PETYJIMPOBAHUEM JAHHOTO BOMPOCAa, HO BMECTE C TEM CYIIECTBYET W Pl
ocoberHocteil. Tak, Hapsay ¢ OOIEenpU3HAHHBIM TPaBOM Ha (PU3UYECKYI0 W MOPATHHYIO

HECIIPUKOCHOBCHHOCTD, CO6J'IIO,JICHI/IC CTaHOApTOB XWU3HU. €14, BOJA, OACKIa, COH, IIpaBOM Ha
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OXpaHy 3710pOBbsi, 0€30MaCHOCTh, IPABOM Ha MOJa4y Kano0, CYIIeCTBYIOT TaKhe MPHUHIIUIIBI KaK:
TIOpbMa Kak y4peKJeHue Al pealdWiIuTaluu; MOoJJepXKaHHe IOJIE3HBIX CBS3ed C BHEIIHUM
MupoMm Hu np. Ho mokanmyit camoil 00bIIONH OCOOCHHOCTHIO BCEH YrOJIOBHO-UCIIOIHUTEIHHOM
cuctembl HopBeruu sBisieTCsS NMPUHLMI - «OAWMH YEJNOBEK OaHa Kamepa». Kpome Ttoro, B
HOPBEXKCKUX TIOpbMaxX pa3peniaeTcsi HMETh PaJuONPUEMHUKH, TEICBU30PbI, BUJIEO- WIH
aynmuomarHutooHel. Bmecte ¢ TeM, B TIOppMax, BKIIOYas TIOPbMbI MaKCHMalbHOU
0€30MacHOCTH, MMEIOTCSI CHOPTUBHBIC 3alIbl WIM CIEUHaIbHO OOOPYIOBAaHHBIE KOMHATBI CO
CHOPTUBHBIMU TPEHAKEPAMHU, CHOPTUBHBIC IJIOLIA/IKK Ha OTKPBITOM BO3TyXeE.

[Io yronoBHO-UCMOMHUTEIBHOMY 3aKOHOAATENbCTBY HopBerumn, Bce OCYKIEHHBIE
00s3aHbl paboTarh MM yuuThes. Ilnaty 3a Tpya OCyXJIEHHBIE HE IOJIy4alOT, BCE OXOJbI
MOCTYMNAIOT B OIO/KET. 3aMedy, UTO U B HAllleM I'OCyIapCTBE CYIIECTBYET aHAJIOTMYHBIH MOAXOI.
Ho tonbko ecnu B HopBeruu cpeicTsa 3a Tpy OCYKIEHHBIX MOCTYMAIOT B Ka3Hy, TO B Hallel
CTpaHe JUIIb HEKOTOPBIM MPOLEHT HAET B TOCOIOHKET, a BCE OCTAIHHOE HAYHCISACTCS Ha
JUYHBIA CYET OCyKJeHHOTO. [lo MoeMy MHEHMIO, TOBOJIBHO MPAKTUYHBIM OBLIO OBl MEPEHSTH
3anajgHbld OMBIT, KOTJa BCE MOJTYYCHHbIE JEHbIU 32 Pa0OTy OCYKICHHBIX MOMAIal0T UMEHHO B
OIOKET roCcy1apCcTBa, a TOCYIapCTBO, B CBOKO OUEPE/lb, BBIICISET ATH CPEJCTBA HA COJIepPKaHUe
TaKUX OCYKJICHHBIX.

Ho BMecTe ¢ TeM B HalIMX peaiusX U COIUATbHO-PKOHOMUUYECKHUX YCIOBUSX, JOBOJIBHO
TSDKEJIO TOBOPUTH O MOJOOHBIX M3MEHEHMSX, TaK KakK, K COXKaJCHUIO, HAa JIAHHOM JTale Mbl
JOJIKHBI KOHCTaTUPOBATh TOT (DAKT, UTO JIMIIA, KOTOPHIE YK€ OTOBLIM CBOE HaKa3aHUE U BBIIILIN
Ha cBOOOY, HE MOTYT aJallTUPOBATHCS K MPEKHEH HOPMAJIbHOW JKU3HU, U TPEXKE BCETO ITO
CBSI3aHO HMMEHHO C (PUHAHCOBOW cTOpoHON Bompoca. Kak wu3BecTHO, mocie OTOBIBaHUS
HaKa3aHWs, JUIO, ToMajgas B TPEXKHIO cpedy U OOIIecTBO, MBITAeTCs ObICTpee K HEeMy
MPUCTIOCOOUTHCS, CTapasch HaillTh cebe paboTy, uTOoObI HayaTh JKU3HH 3aHOBO. Ho Hamie
00I1IeCTBO €Ille HE HACTOJIbKO Pa3BUTO, WU MOITOMY HE TOTOBO NMPHHUMATh TAKUX JIIOJAECH, U
3a4acTyr0 palboTojaTenu MPOCTO OTKa3blBalOT TaKUM JHUIlaM B TpueMe  Ha padoTy.
EnvHCTBEHHBIM BPEMEHHBIM BBIXOJIOM, UYTO OBl KaK-TO CYIIECTBOBATH, SIBISIOTCS T€ CPEJNCTBA,
KOTOpBI€ OBbUTM HAKOIJIEHBI 32 BpeMs OTOBIBAHUS HaKa3aHUS B MECTE JIMIIEHUS CBOOOJBI, 32 UX
TPYIOBYIO JCSTEIHHOCTh. A €CIIH K€, OTHATHh Y OCY)XJICHHBIX M OTH CPEIICTBA, TO Ha IMEPBBIX
Mopax, y HUX MPOCTO HEe Oy/IeT HUKAKOW BO3MOXKHOCTH CYIIIECTBOBATH B HOBBIX YCJIOBHUSX, U HE
WCKJTIOYEHO, YTO JIUII0 MOXKET TOUTH ellle Ha OJTHO MPECTYIJIEHHUE, C IeNIbI0 TOr0, YTOOBI MMPOCTO

MOJIYYHUTb CPCACTBA HA ’KU3Hb.
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Takum oOpa3om, Ha JaHHBII MOMEHT CYIIECTBOBAaHHE HEKOTO «3aMKHYTOI'O Kpyra» He
JTaeT BO3MOKHOCTh B MOJIHOM ME€pE Pa3BUBAThCS YIOJOBHO-HCIOJHUTEIBHON CHUCTEME, YTO H
OTpa)kaeTcsi Ha IPABOBOM IOJIOKEHUM OCYKJEHHBIX B HallleM rocyaapcrse. Benencrsue aroro,
CUMTal0 HEOOXOJMMBIM HM3MEHEHHE IMOAXO0/Ja U OCHOBHOM HJIEU YrOJOBHO-HUCIIOJIHUTEIHHOTO
YUPEXKICHUSA, KOIJAa YEJIOBEK HE HCIBITHIBACT JONOJHUTEIBHBIX CTPAaJaHUM, KpOME Kak
OCO3HAHMSI €r0 M30JIUH. A cHcTeMa OTObIBaHMS HaKa3aHUs B HAIlleM TOCYAapCTBE JOJDKHA
0a3upoBaThbCs HaA MPUHIUIE - 4YeM Ooyiee 3aKpbITa CHUCTEMa, TeM TpYIAHEEe MPOUCXOIUT
BO3BpAIlIEHHUE OCYKJIEHHOTO B CBOOOIHYIO JKU3Hb.
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IOPH/THYHI ACIIEKTH bOPOTHEH 3
«4OPHUMHU APXEOJIOI'AMH»

KynbrypHa cnaamumHa Hamoi KpaiHW € HEB1JI'€MHOIO YaCTHHOIO CBITOBOTI'O KYJIBTYPHOTO
HanOaHHsA. BianmoBigHo no partudikoBaHux BepxoBHoro Pamoro VYkpaiHu MIKHApOAHHUX
KOHBEHIIIH OXOpOHa KyJbTYpPHOI CHAIIIMHU € MIXHAPOJHO-TIPAaBOBMM 3000B’SI3aHHSAM HAIIOi
JiepKaBU Tiepesl CBITOBOIO CIIIbHOTOI. BoHa 3ailicHIOETbes OaratbMa 3aco0aMu, 30Kpema
IUIIXOM BCTAHOBJIEHHS aJMIHICTPAaTUBHOI, IMBUILHO-NIPABOBOi, a TAaKOX KpPUMIHAIbHOI
BIJIOBIAAJILHOCTI 3@ MOPYUIEHHS 3aKOHOJIaBCTBA PO OXOPOHY KYJbTYPHOI CHAaALIMHU B3arai,
Ta apXeoJIOT1YHI BUJHM 00'€KTIB KyJIbTYPHOI CIAJIIUHU 30KpeMa.

Byxe Garato pokiB 3aXMCT KyJIbTypHHX Ha/J0aHb JIIOJICTBA HE BTPAya€e CBOE€I aKTyalbHOCTI
JUIst CBITOBOI cIbHOTH. KynbTypHa ciaaniyHa J03BOJII€ PO3KPUTH ICTUHHY CYTHICTh TOTO, IO
B1I0YyBaJIOCS B MUHYJIM YacH, MABUIIUTH TYXOBHUM PiBEHb CYCHIbCTBA, TOKPAIIUTH COIaTbHI

YMOBH 1 30€perTH KyJlbTypHi IIIHHOCTI IEBHOT'O HAPOY.
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Hapasi, nmepea ykpaiHCBhKOIO IOPHIMYHOIO HAYKOIO IOCTajJO0 HIMPOKE KOJIO MpolieM y
rajxy3i apxeosjoridyHoi CHaIIIMHU, SK YaCTMHU KYJIbTYpHOI CIAQAIIMHWA HAIMIOl KpaiHW, IO
notpelye IpyHTOBHOT TEOPETHUHOI PO3POOKH.

UYepe3 mneBHI «IIPOTaJMHM» y BITYM3HIHOMY 3aKOHOJABCTBI IIOAO apXEOJOTi4HOT
CHaJIIIMHU, YKpaiHa, Hakallb, piK 32 POKOM BTpaya€ 3HAYHY YacCTUHY CBOTO KYJIbTYpHO-
icTopuyHe HanO0aHHS Yepe3 IIMPOKY AaKTUBHICTh TaK 3BaHUX «UOPHUX apXxeoJioTiB» Ta
KOHTpabaHAy pyXOMHUX MPEIMETIB apX€O0JOrYHOT CIIaALMHH.

OCHOBHUMM HOPMAaTHBHO-IIPABOBUMH aKTaMH y JaHii cdepi NpaBOBOIO PEryslOBAHHSA €
Koncrutymiss Ykpainu, MiKHapoaHi 3000B’A3aHHS YKpaiHM MIOAO0 OXOPOHHM KYJIbTYpPHOI
CHaJIIMHU B3arajii, Ta apxeoJjoriuHoi 30kpema, 3akoH Ykpainu «I[Ipo oXopoHy KyJIbTypHOI
crammuHuy, 3akoH Ykpainu «IIpo oxopoHy apxeoJyioriyHoi crmaauuHuy», KpuminaabHuW Ta
[{uBLIBHUI KOJEKCH Y KpaiHH.

3rimno cr. 1 3akony VYkpainu «IIpo oxopoHy apxeosoridyHoi coammuHuy [4],
apxeoJioriyHa CHaAlIMHa YKpaiHW - 1€ CYKYMHICTh OO'€KTIB apXeoJIOTIYHOI CIaIIuHK, M0
nepe0yBaroTh MiJ OXOPOHOK JIep’KaBM, Ta IMOB'I3aHI 3 HHUMHU TEPUTOPIi, a TAKOK PyXoMmi
KYJIBTYPHI IIHHOCTiI (QpX€oJOriyHi MpeIMeTH), IO MOXOJATh 3 00'€KTIB apXeoJoriuHol
cnaamuau. OO0'€KTOM apXeoJIoTivHOI CHIAIIIMHA € Micle, cropyda (BHTBIp), KOMILICKC
(ancam0Op), X YacCTHHHM, TOB'S3aHI 3 HUMU TEPUTOPIi YM BOAHI 00'€KTH, CTBOpPEHI JIFOJUHOIO,
HE3aJIeKHO BiJl CTaHy 30€peXEeHOCTI, 10 JOHECIH A0 HAIIOT0 Yacy IIHHOCTI 3 apXeoJIOri4HOTo,
AHTPOMOJIOTIYHOTO Ta €THOrpaiyHOro MOIMUIALY 1 MOBHICTIO a00 YacTKOBO 30eperjiu CBOIO
ABTEHTHYHICTh, @ OXOpOHA apX€OoJIOT1YHOI CHAIIIMHU - KOMIUIEKC 3aXO0JiB, IO 31HCHIOIOTHCS
BIZIMIOBITHO JI0 3aKOHOJABCTBAa OpraHaMH JEp)KaBHOI BIIAAH, MiAIPUEMCTBAMH, YCTaHOBAMH,
OpraHizaulisiMu, TpPOMaJsSHaMH, CIPSIMOBAaHUX Ha BEJCHHA OOJIKYy (BUSBICHHS, HayKOBe
BUBYCHHS, Kiacuikalito, kaprorpadyBaHHs, Jep)KaBHY pEeECTpallilo), 3aXHUCT, 30epexeHHs,
HaJIe)KHE YTPUMaHHS, BIAMOBIHE BUKOPUCTAHHS, KOHCEPBAII0, PECTaBpallito, peadbimiraiiro Ta
My3ee(dikaiiro 00'€KTIB apXeoJoriyHOI CHAAIIMHM, a TaKOoX TWOMUPEHHS 3HaHb PO
apXxeoJIoriuyHy CHaJIINuHY.

3riggo c1. 1 3akony VYkpainu «IIpo 0XOpoHy KylnbTypHOi chnaaumHu» [6] pyxomi
KYJIBTYpPHI LIHHOCTI - €JIEMEHTH, IPYIH €JIEMEHTIB 00'€KTa KyJIbTYPHOI CHAALIUHU, 110 MOXKYTb
OyTH BIIOKpeMJIEHI BiI HbOTO, ajie CKIAJA0Th 3 HUM €JIMHY IUTICHICTD, 1 BIJOKPEMJICHHS STKUX
IpU3BeJie 10 BTPATH apXEoJIOTIYHOI ...HayKOBOi ab0 KyJIbTYpHOI LIHHOCTI 00'ekTa. 3rifHO CT.2
bOT0 X 3aKOHY YKpaiHU apXeoyIoTiyHi BUAM OO'€KTiB KyJIbTYpHOI CHAIIIMHHU - € PEIITKH

KUTTETISUIBHOCTI JIIOOUHU (HEpyXoMi 00'€eKTH KyJIbTYpHOI CHAIIMHU: TOPOAMINA, KypraHu,
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3QIMIIKK  CTAPOJaBHIX TMOCENIEHb, CTOSIHOK, YKPIIJIeHb, BIHCHKOBHX Ta0OpiB, BHUPOOHHUIITB,
IpUTaIifHuX Cropy/, MUISIXiB, MOTHJIBHUKH, KYJIbTOBI MICIIS Ta CIIOPYIH, iX 3aIHIIKH YU PYiHH,
METJIITH, TeYepH, HACKEIbHI 300pa)K€HHS, TUISHKH 1ICTOPUYHOTO KYJbTYPHOTO IIapy, OIS
JIaBHIX OHWTB, a TAaKOX IIOB'A3aHl 3 HUMH PyXOMI MIPEAMETH), IO MICTIATHCSA T 3€MHOIO
MIOBEPXHEIO Ta IiJ1 BOJOIO 1 € HEBIITBOPHUM JiKepesioM iH(opMaIllii mpo 3apoHKEHHS 1 PO3BUTOK
nuBiai3amii.

Brim, 3 ornsay Ha BH3HAYGHHsS TEPMIHOJOrT y IUX JOBOX 3aKOoHaX YKpaiHW, 4iITKO
HE3pO3yMLJI0, K KiIacHu(DIKyBaTH PyXOMl MPEIMETH, IO MalTh apXeoJoTiuyHy, HAyKOBY Ta
KYJIBTYPHY I[IHHICTh, MpPOTE€ B HACIIJOK TII€BHOTO MPHUPOJHOTO, AHTPOMOTEHHOTO YU
TEXHOTCHHOT'O BILTUBY 3 YaCOM OIHMHIIIKCS HA TIOBEPXHI 3eMJIi Ta 3HAXOJIATHCS HA TEPUTOPIi, 110
e He oTpuMaa odimiiHu cTaTyc 00'€KTa apXeoJIOridYHOT CITaAIuHY.

Hagite c1. 298 KpuminansHoro kogekcy Ykpainu [2] nependauae mokapanHs mrpadom 10
CTa HEOIOIaTKOBYBAaHUX MIHIMYMIB JJOXOIIB TpoMaIsiH 200 0OMEKEHHSIM BOJII HA CTPOK J0 JBOX
pokiB, a0 M030aBICHHAM BOJI Ha TOW CaMHUil CTPOK, 3 MO30aBJICHHSIM IpaBa 00iMaTH NEBHI
Mocaau 4Yu 3aiiMaTHCs MEBHOIO AISUIBHICTIO HAa CTPOK JI0 TPbOX POKiB a0o 0e3 Takoro Juiie 3a
HE3aKOHHE MPOBEJCHHS apXEOJIOTIYHUX PO3BIIOK, PO3KOIOK, 1HIIUX 3€MIISIHUX YU I1ABOJHHUX
poOiT Ha 00'exTi apxeosoriynoi ciaamHy. Jlii, mependayeHi 4acTHHAMHU APYTO0 ab0 TPETHOIO
i€l ctaTTi (yMUCHE HE3aKOHHE 3HHILECHHS, PYHHYBaHHs a00 MOMIKOKEHHS 00'€KTIB KyJIbTYPHOT
CHAJAIIMHU YM iX YaCTWH, Y BYMHEHHS IHOT0 MIOAO MaM'ATOK HAIIOHATBHOT'O 3HAYCHHS),
BYMHEHI 3 METOI0 TMOIIYKYy PYXOMHUX MPEAMETIB, II0 MOXOAATh 13 00'€KTIB apXeoJoriyHol
CHA/IIMHU, KapaloTbcs M030aBJIEHHSM BOJII HA CTPOK B JBOX JO M'STH POKIB 3 M030aBIECHHAIM
nmpaBa 001iiMaTH MEeBHI MOCATN YU 3aiiMaTUCS TIEBHOIO JISUIBHICTIO HAa CTPOK JI0 TPHOX POKIB 200
6e3 takoro. [IpoTe, 3HOBY  Taku, HE3aKOHHA MISUIBHICTH IIOJO0 BUAOOYTKY apXeOJOTTUHHUX
[IHHOCTEN PETyTI0ETHCS JIUIIE AT 00'€EKTIB apXEO0JIOT1YHOI CIIa IIIUHU.

3rimHo cr. 3 3akoHy YkpaiHu «IIpo oxopoHy apXeoyioriyHOi CHaAIUHH», OJHUMHU 3
OCHOBHHX 3aBJJaHb 3aKOHOJIaBCTBA YKpPaiHM PO OXOPOHY apXEOJIOTIYHOI CIaIINHU €, 30KpeMa,
pEryJIIOBaHHS CYCHUIBHMX BIIHOCHH Yy cdepi OXOpOHM, JOCIIKEHHS Ta 30epexeHHs
apXxeoJIOriyHOi CHaIIMHU, COPUSHHS JepXKaBHIM NOMITULI Y cepl OXOPOHH, OCTIKEHHS Ta
30epeKeHHs apXeoJIOTIYHOI CHAAIIMHU Ta CTBOPEHHS HOPMAaTHMBHO-NPAaBOBOi 0a3u 3 OXOpPOHH,
30epexeHHSs, JOCTIHKSHHS apXeOJIOT1YHOT CITaIIUHH.

He 3Bakaroun Ha Te, 110 cT.13 3akony Ykpainu «IIpo oxopoHy apXeosoriuHoi criaaiimHm)
3a3Hayvae, 30KpeMa, 10 TPOMAJSTHU CIPHUSIOTh OpraHaM OXOPOHU KYIbTYpHOI CHAAIIMHUA Y

MPOBEJCHH] MPaKTUYHUX 3aXOJ/IB 3 BUSBJICHHS, BUBUEHHS, OOJIIKY Ta OXOpPOHHU OO'€KTiB
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apXeoJIOTIYHOI CHAIIMHU, BITYM3HIHUN 3aKOHOTBOPEIb 3aIUIIAE 11032 YBAarow 4YiTKE MPaBOBE
pPETYJIIOBaHHS €TamliB TOMIYKYy Ta BUIOOYTKY TMPEAMETIB apXeoJjoridyHOi CHaAIldHU, IO
MepeayoTh JOCIIKEHHIO, OXOPOHI Ta 30epekeHHI0. 3aKOHOJABCTBO Y apXeoJIOTiuHik cdepi
B3arajai KOHIEHTPYE CBOI YBary B OCHOBHOMY JIMILIE Ha €Tamnax «HAyKOBO1» CKJIaJ0BO1
apXeoJIOTIYHUX JNOCiKeHb. [lonrykoBo-Bua00yBaoya AisNIbHICTh €HTY31aCTiB-KPAa€3HABIIB Ta
JFO/IEeH, 0 JalieKi Bil akaJeMiuHOi HayKH, IPOTE MIKaBJIATHCS MPAKTUYHOIO apXEOJIOTIiEr0 Ta He
MalOTh Ha METI IMPOJaK 3HAMIEHUX apXeOJOTTYHUX MPEIMETIB, YKPaiHChbKHUM 3aKOHOJ/IaBCTBOM,
HAIPUKJIAJ, HE PEryJIoeThCs, uYepe3 10 1 iX MOXKHA BIJHOCUTH JO KaTeropii «4OpHUX
apxeonoriBy. Brim, c1.19 3akony Ykpainu «IIpo oXopoHy apXeosioriyHoi CHaAIIMHU» BKa3ye,
0 IOpUAMYHI Ta (i3uuHi 0COOHM, Y KOPHUCTYBaHHI ab0 BOJIOJIHHI SAKHX MepedyBalOTh
apxeoJsioriuydi o0'ekTr abo mpeamMeTH, 3000B's3aHI HeraitHo iH(GOpPMyBaTH TPO HOBOBHSBIICHI
00'ekT a00 TpeIMEeTH B MeXax TEePHUTOPii, IKYy BOHU BHUKOPUCTOBYIOTH JAJISi CBOET MISIILHOCTI,
ajie HeMae YiTKOTO BU3HAYCHHS, TIPO SAKY CaMe AisTbHICT HAEThCS.

3rizno cr. 18 3akony VYkpainu «[Ipo OXOpoHy apXeoyoTiyHOi CHaIIuHN» 3HAXIiJIKH,
OJiep>KaHi B pe3yNbTaTi apXeoJIOTTYHUX JOCIIKEHb (HEPYXOMi Ta pyXoMi MpeIMeTH, siKi Oynu
MOB's13aH1 3 00'EKTOM apXeOoJIOriYHOI CIaAIIMHHU 1 BUSBJIEHI IT1]1 Yac apXeOoJIOTTYHUX JTOCIIIIKEHB),
€ JIepKaBHOIO BJIACHICTIO, a MPABOBUI PEKUM CKapOy BH3HAUAETHCS 3aKOHOAABCTBOM YKpaiHU.
3okpema, ct. 343 LluBineHoro Kojaekcy Ykpainu [9], ae iimerses, 1m0 y pasi BUSBICHHS CKapOy,
10 CTAHOBUTH KYJIBTYpPHY LIHHICTH BIMOBIJIHO /10 3aKOHY, [IPaBO BIACHOCTI Ha HHOTO HaOyBae
nepxkaBa. Oco0a, sika BUsSBUIIA TaKUU cKapO, Mae MpaBo HA OAEPKAHHS BiJ Iep>KaBU BUHArOPOIU
y pO3Mipi A0 BAIUATH BIJCOTKIB Bijf HOTO BapTOCTI HA MOMEHT BUSIBIICHHS, SIKIIIO BOHA HETaiTHO
MOBIIOMIMJIA MUTIIIT a00 OpraHOBI MICIIEBOIO CaMOBpPsIYBaHHS MpO ckapO 1 mepenaia HOTo
BIJITIOBITHOMY JIep>KaBHOMY OpraHoBi a00 OpraHoBi MICIIEBOIO caMOBpsiyBaHHA. Skiio ckap0,
10 CTAaHOBUTh KYJIbTYpPHY I[IHHICTb, OyB BUSBJICHUH y MaiiHi, 10 HaJEKUTh IHIINH 0co01, 1
ocoba, a Takok oco0a, siKka BUSIBMJIA CKapO, MalOTh MPaBO HAa BUHArOpPOJY y PO3MIpi 10 JECSATH
B1JICOTKIB BiJl BAPTOCTI CKapOy KOXKHa.

Il# x cTarTs Jae BU3HAYCHHS TEPMIHY «cKapO». 3rilHO YKpaiHCBKOTO 3aKOHOJ/IaBCTBa,
cKapOOM € 3aKOMaHi y 3eMJl YM MPUXOBaHI 1HIIUM CHOCOOOM TPOIIi, BATIOTHI LIHHOCTI, 1HIII
I[IHHI peul, BJIACHHUK SIKUX HEB1JIOMUI ab0 3a 3aKOHOM BTpaTHB Ha HUX MpaBo BiacHocTi. [IpoTe,
YKpaiHCBhKUH 3aKOHOTBOpEIh, HAJABIIM TIOSCHEHHS 3arajlbHOTO TEpMiHY «CKapO», He
BUOKPEMITIOE Cieln(ivH1 PUCH TAKOTO MOHATTS, SIK «apXEoJIOTTYHHIA CKapO».

Cripoba HagaTu IOpPUIUMYHUI CTATyC TEPMIHY «apXeoJoriuHuHM ckapO» Oyna 3aificHeHa y

npoekTi 3akoHy Ykpainu «lIpo BHECEHHS 3MiH 10 AEIKUX 3aKOHOJABUMX aKTIB YKpaiHH LI0JI0
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IPOTHIIT HeJIETaIbHUM PO3KOIKaM Ta OOMEKEHHsI IMBIILHOTO 00ITY apXeOoJIOTIHHUX MPEIMETIB
Bim 22.03.2013 p. [7], me, 30kpema, Oymno 3amporoHoBaHo ctarTio 343 IluBimsHoro Komekcy
VYkpainu TONOBHUTH BU3ZHAYCHHIM apXeoJIorigyHoro ckapOy, a came, m.1,2 ¢1.343 [IKY Buknactu
y HacTynHii penakmii: «1. CkapboM € 3aKormani y 3eMJIi 9¥ MIPUXOBAHI 1HITUM CIIOCOOOM TpOIIIi,
BAIIOTHI I[IHHOCTI, 1HIII IiHHI pedi, BIACHUK SIKUX HEBiAOMHI ab0 32 3aKOHOM BTPAaTHB Ha HHUX
IpaBo BJIACHOCTI.

Ckap0, 1O CKIAgaeThCs 3 NpenMeTiB, Bik skux mnepeuirye 300 pokiB Ha MOMEHT
BUSIBJICHHS, BBAXKAETHCS apXEOJIOITUHUM CKapOoOM.

2. Ocoba, sika BUsBUJIA CKapO, 32 BUKIIOYCHHSM apXeoJIoTiyHOro ckapOy, HaOyBae mpaBo
BJIACHOCTI Ha HBOTO.

Skmo ckap6 OyB NMpUXOBaHWM y MaliHi, [0 HAJIECKWUTh Ha IMpaBi BJIACHOCTI 1HIIIHA 0COOI,
oco0a, sika BUsIBWJIA MOTo, Ta BIAaCHUK MaiiHa, y KoMy ckapO OyB NpHXoBaHHi, HaOyBarOTh y
PIBHUX YacTKaX MPaBO CIIJIHLHOI YaCTKOBOI BIACHOCTI HA HHOTOY.

Ockinbku B YKpaiHi AOCI HE perJjaMeHTOBAHO BHUKOPHCTAHHS OOJIaHAHHS, 32 JOIOMOTOI0
SIKOrO MO’KHA 3JI1HCHIOBATH IOIIYK apXeoJOriyHuX MpeaAMeTiB, a [lapiameHTcbko0 Acambieero
Panu €sporu mie y 1981 p. (. 14.1 Pexomenparii Ne 921) [3] ta €Bporneiicbkor0 KOHBEHIIIEIO
PO OXOPOHY apXeoJOTiYHOI chaamMHu (rmeperyisHyTor) Big 16 ciuns 1992 p. [1] Oyno
HAroJIOMIEHO TMPO HEOOXiAHICTh NPHUHAHATTS B TEPMIHOBOMY NOPSAKY PEKOMEHIAMii TI0
JIIEH3YBaHHIO a00 peecTpalii KOpPHCTYBayiB METalOAECTEKTOpaMM, BUIIEBKAa3aHUH MPOEKT
3akony Ykpainu «IIpo BHECEHHs 3MiH...» TaKOX CIpoOyBaB BCTAHOBUTH IPABOBE PETYJIIOBAHHS
JISUIBHOCTI 3  BHUKOPUCTAHHSIM —JETEKTOPIB MeTaly, TI€OCKaHEepiB Ta I1HIIMX MpHIAJIIB,
NpU3HAUYEHUX a00 aJanToOBaHUX IiJ MOIIYK METaJeBUX MPEAMETIB, a TAaKOX ISJIBHOCTI 3
BUSIBJICHHS Ta MOIIYKY PEIITOK JIFOJCHKOrO ICHYBaHHS a0o0 IisIbHOCTI BikoM He MeHumie 100
pPOKIB Ha MOMEHT BHSBJEHHS, IO MICTATbCA IiJi 3€MHOI0 IMOBEPXHEI Ta MiJ BOJOKO, 3
BUKOPDHCTAHHSAM BHIL€3a3HAUEHUX 3aco0iB Ta MNpuUiaaiB (3TiIHO 3 TEpelikoM, SKul
3aTBEPIKYETHCS IEHTPAJbHAUM OPraHOM BHKOHABUYOI BJIagH, IO 3abe3mneuye (GopMyBaHHS Ta
peaizalio Jep:kaBHOI MOJITHKH Yy chepi OXOpOHM KyIbTypHOI crnagmubu). Ilpote, ['onosue
HAYKOBO-€KCIIEPTHE YIPaBIIHHA Y CBOEMY BHMCHOBKY Ha MPOEKT BHIIEBKa3aHOIO 3aKOHY
VYkpainu 3ayBaxxuiio, 10 AISUIbHICTh 3 BUKOPUCTaHHS I€TEKTOPIB METATy, F€OCKAHEPIB Ta 1HIINX
npuiajiB, NpuU3HaueHuX a0o aJanToBaHUX I TMOUIYK METaleBUX MpPEIMETIB, a TaKoX
JUSUTBHICTB 3 BUSIBJICHHS Ta MOUIYKY PEINTOK JIFOJCHKOTO iICHYBaHHS, IO 3JIHCHIOETHCS Mij Yac
apXxeoJIoriyHOi PO3BIJKM Ta PO3KOMOK, € BUAOM HAyKOBOIO JOCHIKeHHs (ctaTTss | 3akony

VYkpaiau «IIpo oxopoHy apxeosoriuHoi cnaamuany). [IpoekT BuieBkazanoro 3aKoHy YKpaiHu
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«[Ipo BHeceHHs 3MiH...» OyB Bigknukanuii 27 unuctomaga 2014 p., a [isIBHICT
«HEeTpo(deCItHMX» apXeoJoriB 3HOBY 3alIMIIMIACS T03a MPABOBHUM II0JIEM, OKPIM KapHOTO
3aKOHO/IaBCTBA.

Bapro 3a3HaumTH, 1m0 B YKpaiHCBKOMY CBOTOJEHHI OOCsATH (DiHAHCYBaHHS OLIBIIOCTI
apXeoJIOTIYHUX HaYKOBUX EKCIIe M HEJO0CTaTHI JUTSt IITBOBOI  3aKyMiBIIi
BUCOKOTEXHOJIOTIYHUX TPHJIAAIB s BUKOPUCTAHHS Yy TOJBOBIM apXeoNOTIYHIM MpaKTHILi.
HaromicTb, «40pHI apXe0JIOru» BUTPAYarOTh YUMaJli POl Ha Mo i0He o0JagHaHHs, TOMY IO iX
MPUOYTKH MPSMO 3JICKHI BiJl MPOAYKTUBHOCTI TX HE3aKOHHOI isUTBHOCTI.

[Iparnenns Ykpainu 110 cmiBnpaii 3 €BpoIor y SKOCTi HOBHOIPABHOTO MAapPTHEPA CTBOPIOE
HarajbHy MOTpedy NMPUBEACHHS BITUN3HAHOTO 3aKOHOJIABCTBA Y c(hepl apXeosIorivyHOl CaIIuHU
y BIIMIOBITHICTD JIO €BPOINEHCHKUX 3aKOHIB Y 1M raixy3i, KOTpi Ha CydaCHUH MOMEHT CIIPSIMOBaHI1
Ha BUPIIIEHHS MPOOJIEeMU HE3aKOHHUX apXeOJOTIYHUX AOCTIIKEHb He Nuie y popmi mokapaHHs
3a HemoOpo4MHHE IiiiCTBO, ayie, MepeayciM, Ha BUKOPUCTAaHHSA EHTYy3la3My Ta (iHaHCOBHX
BHECKIB HIMPOKOTO KOJIa «HEAKaJeMIYHUX apXeoJoTiB» B iHTepecax 30epeKeHHS KyJIbTYpHOI
cnaaImuHu €BpOIU Ta CBITY.
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HAJIMIPHE 3ATAT'YBAHHS CITIPABH Y CY/Il. EBPOITEHCKA ITIPAKTHKA TA
VKPAITHCBHKI PEAJITI

3Bakaroud Ha Te, MI0 IOPUIMYHA BiJNOBIJAIBHICTP Ma€ KOMICHCAIHHY (YHKIIIIO,
MEXaHI3M TPaBOBOTO PETYJIIOBaHHS TMOBUHEH IMepeadavaTd BiAMIKOIYBAaHHS 0CO01 MaiHOBOI
IIKOJIM, 3aBJJaHOI HAIMIPHUM 3aTATyBaHHSM CIIPaBH.

3riiHO 3 JAIIOYUM 3aKOHOJABCTBOM IOPYLICHHS NPOLECYaJbHUX CTPOKIB CYAOM, SK
IIPaBUJIO, HETATUBHUX IPOLIECYaIbHUX HACHIJIKIB JJII OCTaHHBOTO He TiarHe. OAHAaK IPOMycK
BCTaHOBJIEHOT'O MPOIIECYaTbHUM 3aKOHOM CTPOKY HE 3HIMAE 3 CYAY UM CYAJl 000B 3Ky BUMHUTH
HEOoOXIJHY IpoliecyaibHy Aito. S BBaxkaro, 110 IIKOa, 3aBJlaHa 0c001 MEepeBUILIEHHIM PO3YMHHUX
CTPOKIB pO3IJIsiAY, TOBUHHA BIJIIKOAOBYBATHUCS JIEP>KABOIO HE3aJIEKHO BiJl BUHU CY/JIl YU CYIY.

€BpOIEHCHKUI Cy/1 3 TIpaB JIFOIMHU B pimeHHi y crpasi «Kouiapema nmpotu Itamii» Big 29
oepe3nst 2006 p. (1. 74) TakoXX 3a3HAYMB, IO SKIIO CYAOBa CHCTEMa HE MOXE 3a0e3MeUnTH
BUKOHAHHSI CBOTO O0OB’SI3KY II0/I0 PO3IJISAY CIPaBU MPOTATOM PO3YMHOTO CTPOKY, HalO1IbII
e(peKTUBHUM BHUPILICHHAM MpoOJieMH € 3acid NpaBOBOIO 3aXUCTY, CHPSIMOBAaHMNA Ha
MPUCKOPEHHS MPOBA/KEHHS 3 METOl 3amnoliraHHs Horo 3atsaryBaHHio [1]. Takwuii 3aci0

IIPaBOBOIO 3aXMCTy MPOIOHYE HE3alepeuHl IepeBard Iepel TUM, SIKUW repeadavae e
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KOMIICHCAIiI0, OCKUIbKM BIH TaKOXX 3amo0irae KOHCTaTalli KUTHKOX IMOCTIZIOBHUX MOpPYIIEHb
1010 OAHOTO M TOTO CaMOT0 MPOBAXKEHHS, a HE JINIIE KOMIIEHCY€E MOPYIICHHS MOCTHAKTyM, SIK
11e BiIOYBAETHCS T1]] 9ac 3aCTOCYBAHHSI CYTO KOMIICHCAIIIMHOTO MEXaHi3MYy.

BiamoBigHo 10 pekoMmeHaamii ctpyktyp Paau €Bponu, 30KkpemMa BUKIIaICHUX y 3BITi 00
e(eKTUBHOCTI HALIOHAJBLHUX 3ac00iB MPAaBOBOTO 3axXHUCTy, MNPUHHATOMY BeHemiaHChKOIO
KoMici€ro Ha 69-My mieHapHOMYy 3aciganni 15-16 rpyaus 2006 p., 3BiTi €Bponeiicbkoi KOMIciT 3
nuTaHb e(EeKTUBHOCTI MpaBOCYIs, pimleHHsAX Benukoi namatu €Bpomneilcbkoro cyay 3 mpas
JIOJIMHU y TaK 3BaHii rpyni crnpaB «Amivema-Kouiapemna» (2006 p.), Benemianceka komicis,
30KpeMa, 3a3Hauymiia, 110 BiAIIKOAYBaHHS IIKO/H, 3aM0(ITHOI HAAMIPHOIO TPUBAIICTIO CYIOBOTO
pO3MIIAy, HE MOXKE PO3MNIAJATHCA 4K IpuidMatucs sk (popma BUKOHAHHS 3000B’s3aHb, SKi
BUIUTMBAIOTH 31 cTaTeit 6 1 13 KoHBeHIIii mpo 3aXUCT mpaB JIOJUHU 1 OCHOBOTIOJIOXHUX CBOOOI.
MO>JIMBICTh BiIIKOAYBAaHHS IIKOAU MMOBUHHA Meper0adyaTucs B THX BUMAIKaX, KOJIH 3aTPUMKHU
B CYJIOBOMY PO3TJISII HE MOKYTh OYTH TOJI0JIaHi, TOOTO KOJIH IMPOBAKEHHS Y CIIPaBi 3aKiHUCHE.
B iHmmx Bumagkax HaWOUIPII NPUIAHATHUM 3acO00M TIPABOBOTO 3aXHCTy, Ha TyMKY
Benerniancbkoi KoMicii, € MPUCKOPEHHs MPOLEAYpPH PO3IJISIAY CHOPaBH IIISXOM HaJgaHHS i
npiopuTeTHOCTI [2].

BigmoBigHo 10 mo3wiii €BporelchKOro cyay 3 MpaB JIOAWHHM IOJ0 IUTAHHS IIPO
B3a€MO3B’ 30K MDK TapaHTi€r0, 3akpimieHor y 4. 1 cr. 6 KoHBeHmii 3 mpaB JIOAWHU Ta
OCHOBOIIOJIOKHUX CBOOOJ, Ta mosnoxeHHsM cT. 13 KoHBeHIlii, BUKiIaseHol B pillIeHH] y CIpaBi
«Kynna npotu Ilonsmi» Big 26 xoBTHS 2000 p., IpaBo 0cOOM Ha CYJOBHM PO3IJIA MPOTATOM
PO3YMHOIO CTPOKY Oyzne MeHII e()eKTHUBHHUM, SKIIO BIACYTHS MOXJIMBICTb HAIlPaBUTH CKapry
3riiHo 3 KOHBEHIE€I0 CrouaTKy J0 HalllOHATBHUX opraHiB. Bumora cT. 13 mae posrmsatucs
HIBUAILIE SK HOpPMa, M0 MIACHIOE 4. 1 CT. 6, HDK AK Taka, M0 TMOTJIMHAETHCA 3arajllbHUM
000B’SI3KOM JIep’KaBU HE CTBOPIOBATH HAJMIPHUX 3aTPUMOK Y IPOBAKEHHI 3T1THO 3 OCTAHHBOIO
CTaTTel0. 3 III€I0 METOI0 s MPOMOHYI0 NONOBHUTH L{MBUIBHUI KOAEKC YKpaiHM HOPMOIO, 110
3aKpIMUTh MPAaBO OCOOM HA BIAIIKOMYBAaHHS IIKOJIM, 3aBJAHOI CylaMM 3arajibHOi FOPUCIMKINT
MEPEBUILIEHHSM PO3YMHHUX CTPOKIB pO3MIIALY ciipaB. Taka MaTepialbHO-IPaBOBAa HOpMa MOBUHHA
KOPECTIOHAYBAaTUCS 3 BIANOBIAHMMH TOJOXKEHHSIMHU [UBIIBHOTO TPOIECYaTbHOIO TpaBa.
BianoBigHi 3asiBU MarOTh pO3TIISAATHCS BUIIECTOSIIIIMME cyaamMu. [lepcrekTuBHE 3aKOHOJTaBCTBO
3 TUTaHb BIJIITKOYBaHHS ITKOM, 3aBJIaHOI TIEPEBHUILECHHSAM PO3YMHHX CTPOKIB PO3IJISTYy CIPaB
y CyAax 3arajbHOi IOPUCAMKINI, Mae TependadaTd MOPSAOK Ta CTPOKH IMOJAHHS 3asBH PO

MEPCBUIICHHA PO3YMHOT'O CTPOKY PO3IJIAAY Ta BiIlI_HKO,Z[yBaHHSI 3aBJaHOI IIUM IIKOH.
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Busnauenns mxepen (iHaHCYBaHHS BHMTpAaT Ha BIJIIKOAYBAHHS UIKOIH, 3arOAisHOL
MEPEBUILEHHSM PO3YMHUX CTPOKIB CYyJOBOTO PO3IJISAY, € BaXKJIMBOIO FAPAHTIEIO 3aPOBAIKEHHS
JAHOTO BHJy MPOBAKEHHS 1, pa3oM 13 THM, 3 OIJIAy Ha He3aJ0BUIbHE (iHAHCYBAHHS CYA0BOT
CUCTEMH, MOKE CTaTH OJHHM 13 CKJIaIHUX MMUTaHb TaKoi pedhopMHu.

Heo6xiaHicTh BHECEHHS 3MiH IIOB’SA3aHa 3 THUM, IO IIOJ0XKEHHS YMHHOI'O HAI[lOHAILHOIO
3aKOHOJIAaBCTBA HE BIAMOBIAAIOTh BUMOTraM crateil 6 Ta 13 KoHBeH1ii mpo 3aXKCT npas JIIOJUHH 1
OCHOBOIIOJIOKHHUX cB0OO 1950 p. ¥V 3B’sa3ky 3 nuMm Komiter MinicTpiB Pagu €Bponu — opras,
KU 3IIACHIOE HArJIsIA 3a BUKOHAHHSM pillieHb €BPONENHCHKOro CyAy 3 MpaB JIIOJWHU, —
0COOJIMBO HAroJIOIIye Ha BaKIMBOCTI iICHYBaHHsS €(DEKTHBHUX 3aC00IB IOPUIAMYHOTO 3aXHCTY,
KOJIM MIEThCS MPO HEPO3YMHY TPHUBATICTH MpoBakeHHs [3]. [Ipu npomy mpobiema po3risimy
CIPaB MPOTSITOM PO3YMHOI'O CTPOKY B YKpaiHi BUIUISETHCS SIK €IMHA KOMIUIEKCHA (CHCTEMHA)
npo0iieMa, HEe3aJeKHO BiJ BHUYy MPOBADKEHHS, 1 MOTpedye HEraHOTO pearyBaHHS, OCKUIbKU
MOPOJDKYE BEIHUKY KITBKICTh 3asiB MPOTH Y KpaiHu 10 €BPONEHCHKOro CyAy 3 paB JIIOIUHH.

[TizcymOByrOUM JOCIHIPKEHHS TPABOBHX HACTIJIKIB HEAOTPUMAHHS MpPOIeCyabHUX
CTPOKiB, Bifj3Hady, IO HE3BA)XAIOUM Ha 3aBJAaHHS CBOEYACHOCTI PO3IMVIALY Ta BUPIMICHHS
[UBUIBHUX CIIPaB, JiI0YE 3aKOHOJABCTBO HE HA/Ia€ BXKIMBOTO 3HAYCHHS] TOUHOMY JOTPUMAHHIO
CTPOKIB ydYaCHHKaMH IMBUIbHUX IPaBOBIJHOCHH. BijcyTHicTh MexaHi3My Ta MiACTaB
BiJIIOBIAAILHOCTI CY/Ay 3a MOPYIIEHHS PO3TISAY CIIPaB MPOTATOM PO3YMHOT'O CTPOKY HiBEITIOE
3aBJIaHHSI CBOEYACHOCTI B IUBLILHOMY CYJOYMHCTBI.

Jitoue 3aKOHOJABCTBO YKpaiHW, MOPIBHSHO 3 IHIIMMH JIep’KaBaMu, 110 paTU(IKyBaIH
KoHnBeHI1ito 3 npas JIIOAUHU Ta OCHOBOMOJIOKHUX CBOOO/ 1 MPUHHSIIN BIAMOBIAHI PEKOMEHIAITIT,
He rependadae mpaBa 0coOH, MO0 SKOT HAAMIPHO TPHUBAJIO MPOBAKCHHS y CIpaBi, MOAATH
BUMOTY TIpO TPOIIOBY KOMIIGHCaIif0. BianmoBifHI TMiACTaBH Ta TMOPSAOK 3IiIHCHEHHS
NPOBa/KEHHS HEO0OXiAHO 3akpinuTh B L{uBinbHOMY mpolecyalbHOMY KoJekci YkpaiHu. Y
3B’s3Ky 13 muMm mporonyro gonoBHuTH LIIK Vkpainu cr. 94-2 «Kommnencarisi 3a ¢dakTHany
BTpaTy dacy», BHMKJaBIIM ii B HAcCTynHId penakuii: «31 CTOPOHM, sKa HEI0OPOCOBICHO
npes’sBUia MO30B YM CKapry abo CHCTEMAaTW4YHO MPOTHUIIsUIa NMPaBHWIBHOMY 1 CBOEYAaCHOMY
PO3IIIATy 1 BUPILIEHHIO CIPAaBH, CyJl MOXE CTATHYTH Ha KOPHUCTh 1HIIOI CTOPOHU KOMITEHCAIIi0
3a (pakTUUHY BTpary 4Yacy. Po3Mip KOMIIEHcallli BUBHAYAETHCA CYIOM Yy PO3YMHHUX MeXax 1 3
ypaxyBaHHSIM KOHKPETHUX OOCTaBHHY.

3 ypaxyBaHHAM TOro, WI0 MependaueHMMH 3aKOHOM IpOLECYalTbHUMHU 3aco0aMu
HEMOXKJIMBO BIUIMHYTH Ha MPUCKOPEHHS CYyJJOYMHCTBA, HEOOXITHO 3aKPITUTH HA 3aKOHOJaBUOMY

piBHI MpaBO O0COOM BUMAaratu MPUCKOPEHHS TMPOBAKEHHS, IO € OJHUM 13 JI€BUX
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npolecyaJbHUX 3aco0iB, sIKI BIUIMBAIOTh HAa JOTPUMAHHS PO3YMHOCTI CTPOKIB BHPIIICHHS
cripaBu. Y 3B’s3Ky 13 MM mpononyto gomoBHUTH cT. 157 IIIK Ykpaiam wactuHOoio 3 Takoro
3MicTy: «Y BUNQAKY MOPYIIEHHS CYIOM PO3YMHOI'O CTPOKY BHUPILIEHHS CIpPaBU CTOPOHA Mae
MPaBO MOJIATH KJIOMOTAHHS MIPO MPUCKOPEHHS MPOBAIKEHHS»;
Jliteparypa:
1. Cnpasa «Kouiapemra nmpotu Itamii» (case Cocchiarella v. Italy) [Enextponnuii pecypc].
— Pesxxum moctymy: http://hudoc.echr.coe.int/sites/fra/pages/search.aspx?i=001-72929;

2. 3BiT 1o e(eKTUBHOCTI HaIllOHAJLHUX 3aco0iB IPaBOBOTO 3axXHCTy BeHemiaHChKOi
KoMmicii 69 tuieHapHe 3acimanHs [EnmektponHmii  pecypc]. — Pexum  gocrymy:
http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL -
AD%282006%29036rev-e;

3. llogo BAOCKOHANEHHA HAIlOHAJIBHUX 3acO0iB MPAaBOBOTO 3axXUCTy: Pexomenpaiis
Rec(2004) 6 Komirtery minicTpiB Panu €Bpornm nepxkaBam-wienam Bin 12 tpas. 2004 poky //
[Ipaktuka €Bponeiicbkoro cyny 3 mpaB monuHHu. Pimenns. Komenrtapi. — 2004. — Ne 4. —

Penakis Bix 12 Tpas. 2004 p.

CEKIUA 5
AJIMIHICTPATUBHE IIPABO TA ITPOIIEC: CYYACHI TEHJEHIII

PO3BUTKY

Kepienux cexuyii  acucmenm ®@omenxo /1.0.
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Cexpemap cexuyii 3enencokuil K.

3enencoxuit K.P.,
cmydenm 3 Kypcy epynu FOI — 124,
IIOMII CHY im. B. Jlans.

Hayxosuii kepienux: ac. @omenxo /1.0.

EKCIIEPT I CHELIAJIICT: FOPHJHYHHH CTATYC BHCHOBKIB
B A/IMIHICTPATUBHOMY CY/[OYHHCTBI

HesBakarouu Ha 3aKOHOJIaBYE 3aKPITUICHHS TAKUX BUJIB JOKa3iB SIK BUCHOBOK 1 CBITYEHHS
eKcIepTa Ta clelianicra, Ha IPaKTULll 3aIMIIAaeThesl OaraTo MUTaHb 3 MPUBOY iX 3aCTOCYBAaHHS
Ta OUIHKHU. Y JaHiil poOOTi A XOTiB OM MPUIUIUTH yBary BiIMIHHMM O3HaKaM BHUCHOBKIB 1
CBiJUEHB €KCIIepTa Ta CHelialicTa.

OcranHIM 4YacoM B HAyKOBHX IMyOJiKamisx Oarato yBaru HPUIUISETHCS TAaKUM BUIAM
JIOKa3iB SIK BUCHOBKH 1 CBITYEHHS €KCIIepTa Ta CIelianicTa B aAMiHICTPATUBHOMY CYJIOUYHUHCTBI.
BHeceHi 3akoHOJaBIeM 3MiHHU, HA TyMKY 0aratb0X BUEHHUX, PO3MHWJIM I'PaHb MK [IMMU BUJaMU
JIOKa3iB, TOMYy S5 BB@KAl0 BAXKJIMBUM BH3HAUUTH MpPOIECyaJbHE CTAHOBHINE EKCIepTa Ta
cremiaiicra.

[Ipu BUpimIeHH] CIIOpiB MPO 3aXUCT IpaB, cBOOOA, Ta iHTepeciB (i3uUHMX 0cCid, mpaB Ta
1HTepeciB IOPUANYHUX 0ci0 y cdepi MyOJiYHO-NPaBOBUX BIJTHOCHH BiJ] MOPYLIEHb 3 OOKY
OpraHiB JepKaBHOI BJIaJH, OPraHiB MiCLIEBOTO CaMOBPsIYBaHHS, iX MOCAJOBUX 1 CIYyKOOBHX
oci0, a TakoX IHIIMX CYO'€KTIB MpHU 3IIMCHEHHI HUMHU BIIAJHUX YIPABIIHCHKUX (DYHKIIH,
3HauEHHS MOKa3aHb 1 BUCHOBKY CIEIlialicTa Ta eKCIepTa BaXKKO HEJJOOILIHUTH.

ITorpeba B TakMX BUCHOBKAX 3aCHOBaHA Ha OTPUMaHHI JOKa30BO1 iHPOpMaIlii, IKY MOXKYTb
JIaTH TUIBKU 0COOH, 110 BOJIOJIIOTH CIIELialbHUMH 3HaHHAMU. [Ipu BUHMKHEHHI cropy, ocobam
K1 HaMararoTbCs BUPIIIUTH KOHQIIKT, BaYKIMBO 3HATHU JI0 KOT'O CJIiJ] 3BEPHYTHUCS B MEPILLY YEPTy
- 10 excriepTa abo 70 cremiaiicTa, 1 SKuM Oyze cTatyc BUCHOBKIB [ 1, ¢. 247].

B ropun4HuX CIOBHUKAX JJaH1 HACTYMHI Ae(iHilii pO3IISHYTUX MTOHSTb.

Creniaiict — 11e 0co0a, siKa MPUTATAETHCS CYJOM B MPOLIEC Il OTPUMAHHS KOHCYNbTAIlil,
MOSICHEHb 1 HaJaHHS Oe3nocepeqHboi TexHIuHOi nomomoru (dororpadyBaHHs, CKiIaJaHHS

IUTaHIB 1 cXeM, B1100pY 3pa3KiB JUIsl €KCIIEPTU3H, OLIHKY MaiiHa).

160



Excnept — ocoba, 110 BoJOi€ creliaTbHIMUA 3HaHHSAMH, SKi CTOCYIOTHCS JTaHOi CIpaBH 1
MIPU3HAYAETHCS CYIOM JUIS adi BUCHOBKY. EKcriepT 3000B's13aHM 3'IBUTHCS 32 BUKJIMKOM CYIy 1
JIaTh 00'€eKTUBHHUI BUCHOBOK 3 ITOCTABIICHUX MMUTAHb.

BiamiHHOCTI MiXK 3a3HAYEHMMH YYaCHHMKaMM Ipoliecy 3akpirmieHi B ¢T. 66 1 67 Koxaekcy
aaMiHICTpaTUBHOTO cynounHcTBa YKpaiau (mani — KACY) [2]. Sk excriepTH, Tak i CHemiaiicTu
BOJIOAIIOTh  CHCIIAIbHUMU ~ 3HAHHSMH, PIBEHb SIKUX  MIITBEPDKECHUH  BIAMOBITHUMU
JOKyMeHTaMu. BOHU € He3alikaBlIeHOI0 CTOPOHOIO CYIOBOTO PO3IJISAY, @ TOMY MOBHHHI OyTH
MaKCHMaJlbHO 00'€KTUBHUMH 1 HEYTEPEHKEHUMHU.

BucHoBok cmemiamicra — ocoOmuBa ¢dopmMa 3aCTOCYBaHHS CHELIATbHUX 3HaHb Yy
CYIOYHMHCTBI. BiH He minMiHS€ BHCHOBKY CYAOBOTO €KCIIEpTa 1 BiJIpi3HSAETHCSA BiJg HBOTO.
BinmiHHICTE TIONIATAa€E B TOMY, III0 BUCHOBOK CIEITIaicTa — 1€ CY/DKEHHS 3 MUTaHb CTOPiH, JIaHe
3a JIOPYYEHHSM CYAY, a BHCHOBOK €KCIepTa — i€ pe3yJabTaT MPOBEIECHOr0 HAayKOBOTO
JOCTIPKEHHS 3 TMTaHb, 1[0 MICTATHCS B TIOCTAHOBI cyny [3, c. 109].

3 IOTO BUIUIMBAE BUCHOBOK, IO €KCIEPT BUSBIISIE IPUXOBAHY B CJi/1aX MPABOMOPYIICHHS
HOBY 1H(OpMAIiI0, a CHEIIaliCT ONepye B¥Ke BHIBICHOIO iHpopMaliero. Bucnopiowun cBOO
IYMKY, BiH, TIO CyTi, Aa€ il OI[IHKY 3 YpaxyBaHHSM CBOiX CII€L1aJbHUX 3HAHb.

Pi3HUIS Mik BUCHOBKOM CIEIliaJlicTa i BACHOBKOM €KCIIepTa ICHYE SIK 32 00CSATOM, TakK 1 3a
XapaKkTepOM JOCITiIKSHHSI.

[Ipy miAroToBIll BUCHOBKY CIIEIialicTa HOTO OCHOBOIO € MEPETBOPEHI B JIOTiYHI dopMu
MipKYBaHHs, JOCTaTHi Uil yMOBHBOJIB B (hopMi cymkeHHs. oMy He moTpi6HO 1aGopaTopHe
o0JyasiHaHHA, BIH OOMEXY€ETbCS HAaWMPOCTIIIMMH MPUCTOCYBAHHSAMU IS CIIOCTEPEKEHHS O3HAK
00'ekTa, NPOCTUMH BUMIPIOBAJIbHUMU NPUJIAJaMHU, 3BUYAHOIO OPTITEXHIKOIO.

Excnept, Ha BiMiHY Bi cHelialicTa, 3aJeKHO BiJl CBO€I CIELIaTbHOCTI BUKOPHUCTOBYE
o6nagHAHHA pIi3HOTO CTyIeHs cKIagHoCTi. Moro maGopaTopis ToBMHHA GYTH OCHAIIEHA
npuiagamMu, IPUCTPOSIMHU Ta CUCTEMaMHM JUIsl IPOBEJIEHHS PI3HUX BU[IB aHalI3y CyO'ekTIB [4, c.
36].

Takoxx HEOOXiTHO BIA3HAYMUTH, HIO0 KOXKEH EKCIepT MOBHUHEH OYTH CHEeIialicToM, a
CHELIaJiCT CTa€ eKCIepPTOM TOJi, KOJM BIH HUM INPH3HAYAETHCS MOCTAHOBOIO Cydy. 3a Jauy
3aBIJJOMO HEMPABJIMBOTO BUCHOBKY CIEIIATICT HE HECE KPUMIHAJILHOI BIJIMOBIIATBHOCTI, 5K 1€
nepeabayveHo s ekcnepra [2, 4.13 cT.66].

CtpykTypa 1 3MICT BUCHOBKY CYIOBOI'O €KCIEepTa JAETAIbHO PErJIaMEHTYIOThCS B 3aKOHI.
Tak, y c1.82 KACY mnepepaxoBaHi BiIOMOCTI SIKi MOBHMHHI OyTH BilOOpa’keHi Yy BHUCHOBKY

ekcriepra. Cepen HUX — TIOJOXKEHHS MPO Te, KOJM, jae, KuM (iM's, OCBiTa, CHEIIaJbHICTD,
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CBIIOITBO TPO NPUCBOEHHS KBamiikamii CyJOBOro eKcrepra, CTaX eKCHepTHOi poboTw,
HAayKOBUU CTYIiHb, BYCHE 3BaHHsA, IOcCaja €KCIepra), Ha sKIA mijcTaBl Oyila mpoBeaeHa
eKCrepTr3a, XTo OyB MPHUCYTHIH MPH MPOBEACHHI €KCIEPTH3U, MUTAHHS, 110 OYJIM MMOCTaBJIEHI
eKCIIepPTOBI, SKI MaTepiajii eKCIepT BUKOPHCTaB, NOKJIAIHUN OMHC MPOBEACHUX HOCTIIKEHb,
3po0JieHi B pe3yNbTaTi iX BUCHOBKH 1 OOTpYHTOBaHI BIJMOBI/II HAa IOCTAaBJICH] CY/I0M IMUTAHHS.

3akoH He 3000B'sA3ye€ crerfianicra 0O0rpyHTOBYBATH Y BUCHOBKY CBO€E CY/IDKEHHS, a CY/IOBOTO
ekcriepTa 3000B'13ye BceOIYHO OOIPYHTOBYBATH Y BHCHOBKY CBOi apryMeHTH, MPUBEICHHIM Yy
HbOMY OITMCY METOJIB 1 pe3y/bTaTiB JOCIIIKCHHS NMPHU MPOBEACHHI ekcneptu3u. [ mporo
eKCIepTy HaJaHO MPaBO 3HAHOMUTHCS 3 BIIMOBIIHUMH MaTepialaMu CIpPaBH, KIOMOTATH Y
NOJaHHI JOAaTKOBUX MaTepialiB, OpaTu y4acTh B MPOLECYaTbHHUX MisX 1 3'AICOBYBATH B iX X0l
CTOCOBHI 10 MpeIMETy CYyAOBOI €KCIepTH3W NHTAaHHA. BiAMOBiIHI BUMOTH [0 BHUCHOBKY
cyIoBoro ekcreprta € i B 3akoHi Ykpainu «IIpo cynoBy excneptusy» [5, cr.4].

Xoya BHMOTH /O BHCHOBKY CIEI[iaJlicTa B 3aKOHI BiJICYTHi, BOHM IOBHHHI MICTUTH
€JIEMEHTH, 110 3a0€3MeUyI0Th MTOBHOTY 1 OJJHO3HAYHICTh CY/IXKEHb, & TAKOXK iX JIOCTOBIPHICTb.

Buxonsuu 3 BUINEBHUKIAICHOTO, s BU3HAYMB, 110 BIJIMIHHICTH €KCIIEpTa BiJl CIeliajaicTa
MOJIATA€ B HACTYITHOMY:

- popma yuacrti. Excrieptr mpu3Ha4arOTHCS IS MPOBEIACHHS CKCIEPTH3, CHEIATICTH K
3Ty4aroThCs JIIS TIOIIYKY, 3aKPITUICHHS 1 BUJTyYeHHS JTOKa3iB, a TAKOXK ISl PO3'ICHEHHS 1HIIIAM
y4acHUKaM IPOLIeCy TEXHIYHUX HIOAHCIB, 10 CKJIAJal0Th HOro npodeciiiHi 3HaHHS.

- TpPOBEICHHS CHEIlalbHUX JOoCHikeHb. Ekcrepr Boioaie mnpaBOM MPOBEICHHS
eKCrepTu3u, a (axiBelb JIMIIEC MOXE CTABUTH MHUTAHHS 1 PO3'ICHIOBATH YYaCHUKAM TIPOIECY
MUTaHHS, SKi BXOJATh B HOTO KOMIICTCHIIIFO.

- MOCTaHOBKAa NUTaHb. EKCIIepT BIAMOBi/a€ Ha MUTAHHS, TOCTABIEHI IOMy Ha BHUPIIICHHS
CYIZICIO, a CIeIiaTicT MOXe JHIe (POPMYITIOBATH MUTAHHS €KCIIEPTY.

- ouiHka iH¢popmarii. Excriepr nae MOTHBOBaHMH BHCHOBOK 3 NHUTaHb, 3a3HAYEHUX Y
MIOCTAHOBI, a CIIELIATICT — JIUIIE BUCIIOBIIIOE CBOIO TYMKY.

VY BUCHOBKY CIiJ] 3a3HAUUTH, 110 3TY4YECHHS CIIeliaicTa 1 eKcrlepTa — 1€ HalBaXKJIMBiIlIa
YMOBa MPaBUJIBHOTO BUPIIIEHHA criopy. He3Bakarouu Ha Te, 110 came eKCIepT Ja€ MOTUBOBAHUMN
MMUCHMOBHI BHCHOBOK 3 IOCTaBJICHHX THTaHb, HA SKOMY 0a3yeTbCs PIICHHS CYTy, BUCHOBOK
creriajgicta He MO)KHa HeINOOIHoBaTH. Ha miacraBl MOSCHEHBL CIIEI(lalicTa MOYKJIMBE
IpOBEIEHHS J0AaTKOBOi abo MOBTOpHOI ekcreptusu. Cremianict 6epe y4acTb y MOCTaHOBII
MUTaHb EKCIEePTY 1 MOXKE JaBaTH PO3'SCHEHHS 3 BUCHOBKOM €KCIIepPTa, a TAKOX MPEACTaBISATH

CBOIO IYMKY, BIIMIHHY B1J] IYMKHU €KCIIEpTa.
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TakuM 4YMHOM, BUCHOBKHM €KCIIEpTa Ta CIELIaicTa, BOJOMIIOYM PI3HUMH IOPUIMIYHUMHU
cTaTycamMu, He OOyMOBJIIOIOTH iX I'pajallii 3a 3HAUYMMICTIO, a CIyXaTh JOMOBHEHHSM OJIUH JIO
OJIHOTO 1 €, Hacamrepesl, 3aco000M OTpUMaHHS OO0'€KTUBHHMX BiJOMOCTEH 1 TpHW3HAYEHI IS
IIPABUJILHOTO BUPIILICHHS CIIOPY.

Jliteparypa:

1. AnmiHicTpaTuBHa IOCTULIsA YKpainu: mpoOiemu Teopii 1 mpaktuku / 3a pea. O.A.
ITacentoka. — K.: Ictuna, 2007. — 608 c.

2. Konekc agmiHicTpaTUBHOTO CynoYrHCTBA YKpainu Bin 6 ymmas 2005 poxky Ne 27471V
// Bimomocti BepxoBnoi Pagu Ykpainu. — 2005. — Ne 37. — ct. 446.

3. 3inin A.M. Yyacts criemiarnicta B nmporecyanbaux aisx. — K.: [Ipocmekr, 2014, — 354 c.

4. OscsaunikoB 1.B. BucHoBOK 1 cBimueHHs creriaiicra // 3akouHicTh. — 2005. — Ne 7. — C.
35-38.

5. 3akon Ykpaiuu «IIpo cymoBy ekcrneptusy» Bia 25 mororo 1994 poxy Ne 4038-XII //
Bimomocti BepxoBHoi Pagu Ykpainu. — 1994, — Ne 28. — ct. 232.

CEKIUA 6
YUYHIBCbBKA HAYKA: IIEPCIIEKTHBH PO3BUTKY B CYYACHUX

YMOBAX

Kepienux cexyii  K.10.H., 0ouenm Tamapenko I. B.
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Cexpemap cexuii Tamapenxo /1.

Anmonenko Bikmopin
yuenuys 10-5 knacy Kpacnoapmiticoxozo HBK.

Kepignux: yuumens xyoooicnvoi kynomypu Kpacrnoapmiticoxoeo HBK Ilenexauns Ipuna I'ennadiigna

ITAJIAI] KYJIBTYPH K OCEPE/JJOK KYJIbTYPHOI' O PO3BHTKY
M. KPACHOAPMIHCBKA

BCTYVYII. Kynbrypa — sapo, OCHOBa, <«Jylma» cycnuibctBa. KymbTypa - 1€ CKJIajaHE,
OaraToriaHOBE SIBUIIE, IIO MPOHU3YE yCi chepu KUTTSA CYCHiIbCTBA 1 JTIOAWHH. Bce, 4uM Hamr
CYJacHUK BIJIPI3HSAETHCA BiJ NWKYHA, a TENEpINIHE CYCHIJIbCTBO - BiJ MEPBICHOTO, TMOB’S3aHE 3
JOCATHEHHSIMH JIFOJUHM B LIAPHHI KYyJIbTypu. BHUBUEHHS KyJbTypu PiHOTO Kparo, CBO€I «Majoi
0aTHbKIBIIUHIY € BAXJIMBOIO MepenymMoBoio (¢opmyBaHHs ocobucrocti. Came ToOMy Tema, oOpaHa
aBTOPOM JIaHOT POOOTH, € aKTYaJIbHOIO.

Y 2015 poui Kpacnoapwmiticeky BuroBHoeTbest 140 pokis. Lleit yac BMicTUB Oararo momii,
OaraTo JOJACHKUX 10Jb. MicTo obmacHoro mignmopsakyBaHHS (3 1963 poky) 3aBIu BBa)Kauocs
MICTOM IIAXTapiB, 3aJTi3HUYHHKIB, OYIIBEIbHHUKIB. AJie MPOTIroM BCi€l iCTOpii 3HA4YHY pPOJb
BiZlirpaBajio coIiabHO-KYAbTypHE OyniBHUITBO. Hampukinmi 1960 - mouatky 1970-x poxiB
OKpECJIMBCS aJMiHICTPaTUBHO-KYJIbTYpHHI LeHTp KpacHoapwmiiicbka: HOTo oOcepeiaxoM crana
wioma im. [IInbaHkoBa 3 MICbKOIO 1 pailOHHOIO pajamMM, TIHUCTUMH JiepeBaMM 1 KBITHUKaMH Ta
MacHBHOIO CHOPYAOIO 31 ckiia 1 6eToHy — [lanamom KynapTypH, Jie MPOXOJATh YC1 YpOUHCTI MO,
B1JI0YBalOThCSI KOHLIEPTH Ta 1HII KYJIbTYpHI 3axoau [1, c.6].

Ictopii Kpachoapwmiiickka mnpuCBSiYeHO  HeOaraTo BUJaHb. B 1CTOPHMKO- Kpae3HABUMX
aJlbMaHaX HaWOUIbII MOBHO BUCBIUYIOThCS ICTOPUYHI MOAii, MOB’s13aH1 3 peoirorismu 1905 poky,
1917 poky, Benukoro BiTuM3HSHOIO  BiffHOIO, MICISIBOEHHUM PpO3BUTKOM €KOHOMIKU. Aule
CHCTEMHOTO JIOCHI/DKEHHSI PONi KyJAbTYPH Y PO3BUTKY HAIIOrO MicTa y IIMX BHJAHHIX HE
CIIOCTEPITra€eThCs.

3Bakarouu Ha Ile, METO0 JaHOi AOCHIJHHUIBKOI poOOTH OyjJ0 BU3HAYEHO: MpOaHaTi3yBaTH
3HaueHHs mnanany Kyiastypu BAT «IY «IlokpoBcbke» Ui KyJIBTYPHOTO PpO3BHUTKY M.
Kpacuoapwmiiiceka 3 1970 poxy 10 Hammx JIHIB.

s nocsrneHHs: MeTH OyiM BU3HA4YeH]1 3a4aui:

- OMpallfoBaHHS BX€ BIIOMHMX JiKepen iHpopmauii 3 icTopii pO3BUTKY KYJIBTYpH B M.

Kpacnoapmiiicbky;

164



- 30ip MaTepiany rpo po6oty Ilanaiy KyapTypu MeToJaMH iHTEPB 10, aHKETyBaHHS.
- 301p Ta aHai3 poromMarepianiB mpo AisIbHICTH [lanmaiy KynbTypu;
- Mpe3eHTaIlis Pe3yNIbTaTiB poOoTH Ha pakynbraTuBHUX 3aHATTAX B KHBK.

bynisaunTeo Ilanamy kynerypu y M. KpacHoapwmiiiceky movanocs y 1964 pomi. IIpoekt
OyB 3amoBliieHul Yy MockBi, MaOyTh TOMY Horo 00pa3 moxioHuii 10 MockoBcskoro [lanaiy 3’131iB.
3maua nporo o0’ektTy Oyna 3amnaHoBana Ha 1970 pik 1 mpucBSYyBasach CTOPIUYIO 3 JHS
HapopkeHHs B. 1. Jlenina. Came #ioro iM's ciouatky Oyno npucBoeHo Ilanaiy KynbTypu. AKTUBHE
OyIIBHUIITBO To4ajioch y 1969 pomi cumamu OyaiBenbHOro ymopaBmiHHA Ne 6 Tpecty
«Kpacnoapmiiicekmaxto0yny». KepyBaru OyaiBaunrBom Oyno nosipeno Ceprienky Bomoaumupy
IBaHOBHUY, KMl 1 cTaB mepmuM gupekropoM [lamamy kyneTypu. 3ycTpid aBTopa naHoi podboTH 3
II€I0 JTFOJIMHOIO BiJKpHiIa 0arato HOBHX ()aKTiB 3 i1CTOPii PO3BUTKY KYJIbTYypH HAIIOrO MiCTa, TICHO
MOB'sA3aHUX 3 icTopieto camoro [lamany KynbTypu.

Sk 1 6yno 3ammaHoBaHo, BigkputTs [lanamny kynetypu iMm. Jlenina BigOynocs y kBiTHI 1970
poky. bararo cun Oyno BigmaHo OYAIBHUIITBY 1 OCHAIIEHHIO I[LOTO 3aKJIaay. 3 MEPIIUX IHIB BiH
mpaipoBaB K 06araToyHKIIOHAIbHA YCTaHOBA, METOIO SIKOi OYJI0 CTBOPEHHSI YMOB IJII PO3BUTKY
TBOPUYOrO MOTEHIIIaly HAceNeHHS MicTa, OpraHizallis 3MICTOBHOTO JO3BULIS, MPOIAraHAuCTChKa

poborta. Best poboTa rypTkiB Ta cexuiit [lanmamy KynsTypu 30cepeiKyBaiacs y 4OTUPbOX BiJIiiax.

Manay KynbTypwn

/

Auntauunin sigain Macoso-

Bigain xy[oXHbOI Bianin macoso- NPOMMUCNOBUN

CamoAiAanbHOCTI noniTUYHOI poboTHU

Haii6inbm notyxHuM OyB BIIALT XYyA0XKHBOI caMoisiIbHOCTI. Byno Biakputo 32 rypTku.
KonexktnBu My3WyHOTO HaAmNpsIMKYy BIiABIAyBaJ M SK MITH, TaK 1 JOPOCHi: XOpPOBWH, BOKAJIbHUMH,
JyXOBHH OpKECTp, aHCcaMOJIb HAPOJHUX IHCTPYMEHTIB. AKaJleMiYHHI HApOJIHUN XOp BBaxaB cebe
HACJIITHUKOM KOJIEKTUBY, CTBOpeHOoro y 1905 poriii kommozutopom M.JIeonToBuueM. Bin ycmimHo

BUCTYNIaB Ha KOHKypcax pI3HOTO piBHS, a Ha pecnyOnikaHChbkomy orisal y 1972 pomi OyB
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BiqMideHnit mguruiomoMm [3, c¢.94]. [lpamroBanu rypTku 3 00pa30TBOPYOro Ta JEKOPATHBHO-
MPUKIATHOTO HAMPSAMKY: 130CTyiss, (OTO TYpPTOK, KOHCTPYIOBaHHS 1 MOJEIIOBAHHS OJIATY,
B’si3aHHA. be3 TaHIoBanbHOr0 HapoaHOro KojekTuBy «lllaxtapouka» (st aiTeit 1 1Opociux) He
00XOJIMIIOCH JKOJIHOTO CBfATA. 3rojoM OyJo BIAKPUTO TYpPTOK €CTPaJAHOrO TaHL. ByB HaBiTh
IIUPKOBUI KOJIEKTUB, a y 80-Ti poku Oy/lO CTBOPEHO TeaTpasibHy CTYHAil0 TMiJ KEPiBHUITBOM
aBpunenko CeiTiann MukonaiBHU. Sk CBigUaTh JaHI ONHWTYBAaHHS MEIIKAHINB MicTa
(pecrionzieHTH BiKOM Bif 45 10 56 pOKiB), BOHHM 13 3a/JI0BOJICHHSM BIJBIIYBaIM CIICKTaKJIl Y
BUKOHAHHI MPOCTHX POOITHHKIB 3 MPOMHUCIIOBHX IMIANPUEMCTB. Bcbhoro y mepiriii mosoBuni 70-x
POKIB TYPTKH BigBigyBasio 61au3bpko 950 ocib, Ha cepenuny 80-x pokiB 1is mudpa BXKE CTAaHOBUIIA
1200 ocib [3a matepianamu inTepB’t0 3 Ceprienkom B.L.].

OcobnuBe Mmictie B po6oti Ilamamy KynbTypu 3aiiMaB BiJUIiJI MAaCOBO-TIOJIITHYHOI POOOTH.
Moro ouomoBana IBanenko Bamentuna IBamiBHa, a kepiBHMITBO mpoTsiroM 70-80-Xx pOKiB
3IHCHIOBAB 11€0JIOTIYHUH BiAI1T MiCBKOTO KOMiTeTy KoMyHICTHYHOT mapTii.

3aBmaHHsAMHA IBOTO BiIIUTy Oylo  TpoBeneHHsS ineooriuHux JekropiiB y Ilamari
KYJIbTYPH Ta Ha ariTaliiiHuX MaiiJaHYuKax MicTa, aTeicTUYHa MpomarasHjia.

B npomy Bifaini mpaitoBaB MacoBUM CEKTOp, SKUI OpPraHi3oByBaB KOHIIEPTH apTUCTIB HE
TiTBKH 00JIACHOTO, @ i BCECOIO3HOTO PiBHSI.

XKuteni periony Ha cueni [lamamy xymetypu y 70-80-x pokxax Oaumnu TapamyHbBKY i
[Mrencens, Hagito Kanumesy, Bacuns JlanoBoro, Baxranra Kikabigze Ta iHIIMX BHUIATHHUX
apructiB. Buctymanu Ha cueni [lamany it ekctpacencu. IIpaiioBaB kiHo3al, € IEMOHCTPYBAJIUCS
HAYKOBO-TIOMYJISIPHI Ta Xy0KH1 (ibMU. [JoKyMeHTanbHE KIHO MOKa3yBaIM CTY/IEHTaM BE4ipHbOTO
BinainenHs KpacHoapmiticekoi imii JIOHEIBKOTO MOMITEXHIYHOTO IHCTUTYTY JIJISl TOTO, 1100 BOHH
MiArOTYBamuCs Ui 37adi icmUTiB. MacoBUI CEKTOp CHIBOpAIIOBaB 3 MICBKHM TOBAapUCTBOM
KHUTOM001B «3HaHHA» [3a MaTepianamu iHTepB 1o 3 Ceprienkom B.1.].

MacoBo-IpOMUCIIOBUN B/ OpPraHi3oBYBaB CBATa JUISl MPOMHUCIOBHUX MIJIPUEMCTB,
YPOYHCTI 3aX0/IH 3 BiI3HAYEHHS IMEPEMOKI[IB COIIATICTUYHOTO 3MaraHHsI.

JuTsauii BiAALT OPraHi3oBYBaB Pi3HOIUIAHOBI 3aXOAM 7S JIT€H Ta MOJOJI: CBATA, Ka3KOBi
BHCTaBH, HOBOPIYHI paHKU, KOHKYpPCH, ONMarofiiiHi axiii. Moro misuibHICTH BHXOIMIIA 3@ MEKi
[Manamy. Bignin migTpumyBaB 3B s3Kd 31 mkojgamMu micta, CTaHIIE€0 FOHUX TEXHIKIB, KIMHAaTaMU
HIKOJISAPIB 'y MiKpopaiioHax MmicTa, [IUTsS40-IOHAI[bKOIO CHOPTUBHOIO IIKOJOW0. [J[is manedi Oyno
odopmieno «KiMHaTy Ka30Kk».

B ninomy ITanar kyneTypu y nepiui 20 pokiB cBOro iCHyBaHHS CHIBIIPALlOBaB 3 OaraTbma

OprasizamisiMu MicTa.
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MicbKuin Manau, KyneTypH ®dinia JoHHTY
KomiTeT KI1,

A

LLkonwn, autaui AriTaLinHi Mignpnemcrsa ToBapucteo
opraHisau,ii MaraaHUYMKM MmicTa «3HAHHA»

[TepexxuBim Henerki 90-1 poku, KOJIH BIAKIIOUATIOCS CBITIO0, HEAOCTATHIM OyIO omaneHHs,
HE BHCTAyYaJIO KOIITIB HAa KaliTalbHUN peMOHT, [lanmar KynbTypu OTpuMaB «HOBE JKUTTS 3aBISIKH
tomy, mo y 2000 pomi craB yacTuHOIO comianbHoi chepu Llaxroynpasninas «KpacHoapmiiicbka-
3axigHa Nel». Jlo comianbHOi chepu Takoxk yBidnum Jlutsdo-toHanpkuii neHtp «Hamisy,
(b13KyIbTYpHO-CIOPTUBHUN ~ KOMIUIEKC — «OmiMmidchkuit», JIuTsauuii  METOOUYHMNA  IEHTP
XpHUCTUSHCKOI MPAaBOCIABHOI MPOCBITH. 3 IHOTO Tepioay 3MiHMIacs He Ttk Ha3Ba ([laman
kyneTypu BAT «lIY «KpacHoapmiiicbka-3axigna Nely», a 3 2010 poky — Ilaman kynsrypu BAT
«IIY «IlokpoBcbKe»), 3MIHMIUCS MAESIKI HAmpsSMKUH pPOOOTH 3akiany. 3HAuHy YBary crajiu
OPUILISTH PO3BUTKY AUTSIU01 TBopuocTi. Y [lanari kyapTypu Oyno BiIKPUTO TYPTKH ISl JiTeH Ta
MOJIO/Il HOBUX HANPSMKIB: 1HTEJIEKTyaJbHUH KIIyO, IIKoja OaJbHOTO TaHIIO, I'YPTOK CYYacHOIO
TaHio «MakcuMym», CIOPTHBHI Cekilii. 3a maTepiajlaMd ONMUTYBaHHs WieHiB ryprtkiB [lamaiy
KyJIbTypH (Bchoro 26 pecrnionaeHTiB 10-16 pokiB) aitu npuxoasts y Ilaman kyasTypu 3 MeTOrO
PO3BUTKY CBOiX 3/110HOCTEH BiJMOBIAHO JI0 IHTEPECIB 1 BIIOJ00AHb, a TAKOXK 3 METOIO 3HAMTH HOBUX
JIpy3iB, JOCATTH YCIIXy B YIOOJEHIN crpaBi. BulbiicTe 3 HUX € JlaypeaTaMu Ta MEPEMOKISIMU
pI3HOMaHITHUX KOHKypciB.  CTyzis 00pa30TBOpPYOro MHUCTEITBA, XOpeorpadiuHuil KOJIEKTHUB
«Otpagymkay, ctyais OanbHOro TaHuoo «ExenbBeiic» oTpuMany cTatyc «3pa3KOBHM KOJIEKTHUBY.
KepytoTs po60TOIO I'ypTKiB SIK MaiicTpH CBO€ET CIpaBH, 1110 MPAIIOBAIN MaiXkKe Bil caMOro Mo4aTky
poGotu Ilanany KyabTypH, TaK 1 MOJIO/1, NEPCHEKTUBHI KepiBHUKH. JJupexTopom [lanany kynsTypu
y 1l poku ctana 3ops Ipuna OnexkcaHpiBHA — TaTaHOBUTHUH 1HILIATUBHUN KEPIBHUK (HUHI IPALIO€
y Kuesi) [5].
JlyxOBHUI PO3BUTOK MEIIKAHIIB MICTa HAa OCHOBI IMPAaBOCIaBHUX TPAAMLINA CTaB MPOBIJHOIO

1meero misuibHOCTI 3aknaay. Ha cueni [lamamy kynbTypu mpoXoasaTh BUCTaBH, KOHIIEPTH, (heCTUBAITI.
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TBopui crynii oprani3oByloTh BucTaBku. CmiBmnpans Ilamamy KynbTypu 3 ycTaHOBaMH Ta
MIIMTPUEMCTBAMUA MICTa PO3BUBAETHCS 1 MOTIHOIIOETHCS. AKTOPU Ta TBOPYI KOJEKTHUBH 3 PI3HUX
KYTOUKIB KpaiHU MpHUDKIKa0Th 10 KpacHoapmiiicbka, 1100 MOIIIUTHCS CBOIMU TaJlaHTaMHU.

3 1970 poky n0 chOTOAHINIHBOTO Yacy l[lamaim KyJIbTypu € OAHIEI 3 TOJOBHUX YCTaHOB
MiCTa, IO 3aJI0BOJIbHSE XYHAOXKHBO-ECTETHYHI MOTPeOM JiTed Ta mopociux, 30aradye TyXOBHY
KyJbTYpy HalllUX XXUTENIB, cripuse (OpMYyBaHHIO I[IHHICHUX OpieHTaliid. BiH mpomoBxkye kparmri
TpaaMIli, 3akiajaeHi HeOalay)KMMH JIIOJIbMH BiJ CaMOro IOYaTKy ICHYBaHHS IIbOTO 3akjamy.
Binpomkenns myxoBHOcTi y 2000-x pokax B IJIOMY € BaKJIMBOK IEPEIyMOBOIO (POpMyBaHHS
ocobucrocTi, 1 Ilanan KynbTypu y 1bOMY MPOIECI € «KYIBTYPHHUM 0a3iCOM HaIIOro MicTay». 3a
pe3yJbTaTaMH ONMUTYBAaHHS MEIIKaHIIB MicTa (Bchoro 18 pecrionaenti Bix 22 1o 56 pokis) Ilanan
KyJIbTYpU 3a BeCh IepioJ HOro iCHYBaHHS CTaB OJHHUM 3 «OCHOBHHUX JIKEpeNl KYyJIbTYpPHOTO
BUXOBAHHS JKUTENIB HAIIOTO0 MICTa», TUM 3aKIaJOM, IO «HAMOBHIOE HAC EHEPri€l0,TBOPYICTIO
JUTEH Ta JOPOCITUX).

Jliteparypa:

1.Kpancoapwmiiicek: y4dopa, croronHi, 3aBTpa /Ykmnagau P. 1. I'opaienko. - Kuis: Cnanax,
2000.

2. JlwoOumbiii Topon. Mcropuko — KpaeBemdyeckuil anmbMaHax. Beimmyck 1. - JoHenk:
Kamran, 2013.

3.0OneiinukoB M. f. Kpacnoapwmetick. HcT.- kpaeBen. ouepk. - Jlonenk: onbacc,1974.

4. Marepianu iHTepB’t0 3 nepmmM aupekropom [lamany xynerypu CeprieHKoM
Bosnogumupom IBanoBHUEM.

5. http://donetsksteel.com/ru/company/coal/pokrovskoe.06239.com.ua

bapanoea Bnaducnaea
yuenuys 11-A knacy Kpacnoapmiticoxoco HBK.

Kepignux: yuumens icmopii Kpacnoapumiiicokoco HBK I'peuyk Ipuna Onexkcandpisna

ICTOPIA — HACTABHHULIA ZKHTTA
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«Icropis - HactaBHULS XUTTS. bo He 3HAaTH Toro, mo Oyno 1O TBOrO HApOJKECHHS,
O3HAYa€ Ha3aBXKAM 3alMIIATUCH JTUTHHOIO ». Lli Myzapi crioBa HanexaTh 3HAMEHUTOMY
rpeubkoMy oparopy Llunepony.

Ile BUCIOBIIOBaHHS O3Hayae€, IO ICTOPiS - HE3BUYAMHA, 3aBXKIU CydacHa 1 <OKHBa»
Hayka. Crmodatky TEepMiH «ICTOpis» O3HAa4aB Yy TMepeKiaai 3 JaBHBOTPEIBKOI MOBU
«pO3CIiyBaHHS, Mi3HABAHHS, BCTAHOBJICHHS.

“MoHa HE 3HaTH, HE BIJUYyBaTH MOTATY JIO0 BHUBYEHHS MAaTEeMaTHKH, TIPELbBKOi 1
JATUHCBKOI MOB, XiMii, TOAl ¥ 3HATH THUCSYl HayK, Ta BCE X OYyTH OCBIYCHOIO JIFOJMHOIO; alie
TIOOUTH 1CTOPIF0 MOXKE JIUIIIE JTFOANHA, I[IJTKOM HEPO3BUHEHA PO3YMOBO™.

H.I'. YepHHuI11IEBCHKUIA.

AJKe , 1 cripaBii , ICTOpIis - 1€ TPYHT, Ha SIKOMY 3pOcCTa€ Hailis. MuHyse HE 3HHKAE, a
MPOJIOBXKYE ICHYBaTH B HAKONMUYEHOMY JOCBi[l COIiyMy. Y3arajibHeHHS Ta o0O0OpoOka
HAKOITUYCHOTO JIFOJICKKOTO JOCBITY - TIepIIe 3aBJaHHs iCTOpil.

B naBumny roBopwmin, - "Historia est magistra vitae" ("IcTopist - HacTaBHUIS KUTTA"). |
CIIpaBJi , JIOJU 3aBXK/I1, a OCOOJIMBO B TSDKKI YacH HaMararOThCs 3HAWTH BIAIMOBII HAa MTUTAHHS
Cy4acHOCTI ,CIIMPAIOYMCh HAa CBITOBHH comianbHHl n0ocBiA. Ha mpuknagax ictopii moau
BUXOBYIOTHCS y ITOBa3i JI0 BIYHUX IIIHHOCTEH: Mupa, 100pa, CIIpaBeNTUBOCT1, CBOOOIU, KPACH.

Icropis - omHa 3 HalBaxHBIMMX (GopMm camocBimomocti soned. [locBimom icropii
HaMararoTbCsl CKOPHUCTATHUCS PI3HOMAHITHI MOJITHYHI cuid. [locuimaHHSAMH Ha iCTOPil0 BOHHU
OOTpYHTOBYIOTH CBOi BUMHKH. TOMYy B TiAyMaueHHI THX a00 IHIIUX TMOJMITHYHUX MOJIiN
MPOCTEXKYEThCS Oe3nepepBHa 00poThOa Pi3HUX 17IEH Ta TyMOK.

3alikaBJIeHICTb JIIOJIeH y pe3ysibTaTaX BUBUYEHHS CBOI'O MUHYJIOTO JIa€ MEBHE MIATPYHTS
JI0 CKENTHYHOI'O CTaBJEHHS A0 1CTOpii SIK HAayKH, IO OO'€KTHBHO OIIHIOE MOJIl Ta 3aKOHU
ICTOPUYHOTO PO3BUTKY. HacTo MOXHa MOYYTH CJIOBA MPO T€, 110 ICTOPisi BUKOPUCTOBYETHCS IS
OOrpyHTYBaHHs 3aBJaHb MOJITHYHOI OOPOTHOM, 110 KOXKHE MOKOJIHHS, KOKHA MapTis 3aHOBO
NEePENUCYIOTh ICTOPIIO.

Ta Bce * Taku, He AMBISIYMCH Ha IUTIOPANi3M Y BIANOBIASX Ha TrI00allbHI MUTAHHS
PO3BHUTKY JIIOJICTBA, TaK 1 MpH iHTeprpeTauii okpeMux (akriB, icHye o0'ekTHMBHa ictuHa. He
3BHHYBaUyBaTH, & BUBUATH Ta IOSICHIOBATH HOTO - 3aBAaHHS HAYKOBOTO 3HaHHS. [lomryku icTHHH
B ICTOPIT - CKJIAIHUAM, ajie B TOM K€ Yac IIKaBH, 3aXOTLTIOIOYHHA MPOIIEC.

[Tomyk Ta 3aTBEp/PKEHHS ICTUHM y BCl 4acu OYyJM TOJIOBHOIO METOIO HayKu. IcTopis €
CBOEPIIHOIO COIIAJIFHOIO MaM'SITTIO JIFOJCTBA, PE3EPBYapoOM HOTro COLIaIbHOTO AOCBIAY, sIKI BOHA

nepesae BiJl OJTHOTO MOKOJIHHS A0 Apyroro. IcTopuku BHBYAIOTh MUHYJE HE 3aJUIsl TOTrO, 100

169



HITH BiJl Cy4acHOCTI. IcTOpis CIYKUTh Cy4acCHOCTI, MOSICHIOIOYHM CbOTO/IHIIIHIN AEHb Ta HAAAI0UU
Matepiai Jijisl IPOTrHO3YBaHHS MallOyTHROTO.

[cTopuyHa Hayka HaMaraeTbCs JATH IUJIICHE OAa4eHHS ICTOPUYHOTO IMPOIECY B €IHOCTI
BCIX MOTr0 XapaKTepUCTUK. Y I[bOMY BOHA HE BIJIPI3HAETHCS BiJ 1HIMMX HayK. Sk 1 B 1HIIHMX
HayKax, B icTopii BiOyBa€ThCs HAKOMMUYEHHS Ta BIIKPUTTSA HOBUX (DAKTIiB, YIOCKOHATIOETHCS
TEOpis 3 ypaxyBaHHSM PO3BUTKY IHIIMX HAayK (KyJIbTYPOJIOTii, COIIOJOrii, MOMITONOTIi TOIIO),
MeToau 00poOKM Ta aHamizy jpkepen. bararo ¢akTiB, momiid, SBUIN HAMIOI ICTOPIi 3 BIAKPUTTAM
HOBHUX JDKEpEJ, PO3LIMPEHHSAM HAIIOr0 KPYro3opy, BIAOCKOHAJICHHSM TEOPETUYHOrO 3HAHHS
CBOTOJIHI OIIHIOIOTHCS 1HAKIIE, HIX M'STh-IECATh POKIB ToMy. Bce 1ie - CBiIOUTBO TOTO, IO
icTopito '"mepenucyioTh" HE TUIBKM 13 TONITHYHOI KOH'IOHKTYPH, aje 1 y BIANOBIAL HaA
PO3IIMPEHHS HAIIUX 3HAHb [IPO MUHYJIE.

HemoxnmBo cTBOpIOBaTH HOBUH CBIT, iIrHOpYIOUM MHUHYIE. [[f0 iCTUHY 3HATHM y BCi YacH.
Bcebiune HaykoBe JOCHIDKEHHS MaTepiajibHOI Ta AYXOBHOI KyJIBTYpH MHHYJIOTO POOUTH Hac
OinpIn OaraTUMHM Ta PO3YMHHMMH. Bce 1me cBioITBO Ha KOPHCTh TOTO, IO 3HAHHSA iCTOpIii
JO3BOJIAE SCHIIIE 3pO3YyMITH CYYacHICTb, aji€ 1 Cy4acHICTh Y CBOIO 4Yepry CTaBUTh 3aBJAaHHS
MaKCHMaJIbHO TOUYHOTO YCBIIOMJICHHSI MUHYJIOTO, 1110 Ma€ HE TUIHLKU MOpAJbHY, alle 1 MPaKTHYHY
LIHHICTE.

Ocobucro ansi MEHEe JOCTIDKeHHs iCTOpii — 1€ MparHeHHs 3HATH IO CTajocs B
MUHYJIOMY JUIsl TOTO, 1100 pO3yMITH YOMY ChOTOJHI TaK, a HE 1HaKIIe, JJIs TOro, mobd MoXKHA
OyJ0 crporHo3yBaTu MalOyTHE, X04 1 B 3aralIbHUX PHUCAX, JJIS TOTO, 100 YCBITOMHUTH MOMUJIKU
MUHYJIOTO 32UIsl HEAOMYIICHHS iX Y MalOyTHbOMY.

Ha posnb icTopii B pi3HI yacu AUBWIMCS MO-pi3HOMY. B emoxy IOHOCTI JIOJCTBa, KOJIH
JIOAM SKWIM TIOPIBHSHO HEBEIMKMMHU 1 KOMIIAKTHUMH TpOMaJaMM, B KHUTTI SKUX Opaju
0e3MocepeIHI0 y4acTh MPAKTUYHO BCI XKHUTEMI, ICTOPIS MOIJa CIYXHTH 1 Ha AU CIyXHia
HacTaBHUIICIO XUTTA. Tak, ckaximo, O0yno B Craponashiii ['pemii 1 Pumi. Ictopuku toro udacy
OauniaM CBOE 3aBIaHHS B TOMY, 1100 Oe3MOcepelHbO MOPYLIMTH Y CBOIX OJHOIJIEMEHHHKIB
BUCOKI MOpaJIbHI OYYTTS.

Jl11s Garatbox iCTOPis CIY>KUTh PO3BAroo, a TaK0XX 3aCO00M BiABOJIKTUCS BiJ MIHCHOCTI,
sKa PIAKO BUKIIMKAE Y HOPMAJIBbHOI JIFOJIMHU 3310BOJIEHHS. [cTOpis THM 1 XOpolia, 0 B YMUIHX
pykax HaOyBae Oyab-sKwid BHI. MHHYyJIE MOXHA SK 3aBrOJHO TPUKpAIIaTH, POMAHTHU3YBaTH,
JUXOJIiB TEepeTBOPIOBATM Ha ONaropoJHMX TepoiB, HIKYEMHI MOXIi pO3AyBaTH [0

3araJlbHOCBITOBOI'O 3Ha4eHHs 1 HaBnmaku. OJHaK, y Oyab-KOMY BHUIIAKy MMHUCATH ICTOPIO CIif
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3axoruorde. Ase moTpiOHO maM’sSTaTu Mpo Te , IO ICTOpis MOBMHHA 3aJMIIATHCS ICTOPIEIO ,
TOOTO OyTH 00’€KTHBHOIO Ta IIPABIAUBOIO.

KokHe TMOKOJIHHS TOBMHHO TIepelaTH CBOIM HamaJKaM MAaKCHMalbHY KUIbKICTh
iHdopmMarii, mam’aToK Mpo HAKWCYTTEBINI TOii, sIKi BiAOyBarOThCA. TiAbKH TaKk MU 3MOKEMO
30epertu nam'stb mpo ceoe .

Jliteparypa:
1. Isanuenxo P. Ictopis 6e3 miiB. beciau 3 icTopii Ykpaincbkoi nepxkaBHocTi. — K.,
1996.
2. Koyyp A. YxpainceKa 1ep>KaBHICTb: icTOpis Ta cydacHicTh. — Yepnisui, 2000.
3. Kpun'axesuu I. Il. Icmopia Yxpainu. — Jlvsis, 1992.

4.  Jlumeun B. M., Moposinyes B. M., Cntocapenxo A. I'. Ictopis Ykpainu. HaBuansHuii
nocionuk. — K., 2002.

bapoaw Bionemma
yuenuys 11-A knacy Kpacnoapmiticoxoco HBK.

Kepignux: yyumens icmopii Kpacnoapmiticekoco HBK I’ peuyk Ipuna Onexcanopisna

ICTOPIA - HACTABHHUIIA KUTTA

“Icropist — e JixTap y MailOyTHE,
SIKAW CBITUTH HAM 3 MUHYJIOTO”.
(B. KiroueBcbkuit)

B.O. KmroueBcbkuii ckazaB : «Mcropuss — He y4yMTEIbHMIA, a Ha3WAATENIbHUIIA,
HACTaBHUIIA KU3HU; OHA HUYEMY HE YYMT, a TOJIbKO HAKa3bIBaeT 3a HE3HAHUE YPOKOB» . Ta uu
niicHo 1e Tak? Hagimo moacTBy Taka Hayka, sK ictopis? i yoro moTpiOHO BUMTH MOAIL, SKi
BXKE€ JJaBHO BIIIWIIUIH Y MUHYJIE?

Bianosiae Ha 1i MUTaHHS OpoCcTa i OYEBHJIHA - BUBYAIOYM MHHYJIE, MU OyJIyEMO CBOE
Maif0yTHE, KOPUCTYIOUHUCh JOCBIZOM MOKOJIHb, SIKI KWK 3a 06arato CTONITh 10 Hac. IcTopis —
IIe Hallla KyJIbTypHA CHaJIIMHA. 3aBJsKU 1 MM 3Ha€EMO, 110 B HAaC € MMUHYJE, € KOpHi. IcTopis
JIOTIOMOTJIa HaM 3pO3YMITH, IO BC1 3T00YTKHU JIFOJICTBA PAIITOM HE 3'SIBUJTUCS XTO3HA BiJ Kyau. A
il BMBUEHHs  BIAKpHBAaE Iepel HaMu OapBUCTHUH CBIT MMHYNOI AiiicHOCTI. Mu craemo

Oe3nocepelHIMA yJaCHHKAMHU  TMOJiH, SKI BIMIMNDIM HaA3ag y dYac , aje MO3HAYMIUCS Ha
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dbopMyBaHHI Cy4acCHOTO JIFOJICHKOTO CYCHUTBLCTBA. ICTOpisl HE Mae HEBAKIMBUX CTOPIHOK, aJKe
KOJKEH BIK, IPOXUTHH JIFOJACTBOM, HECE B COO1 TOBYAIBHUI 1 HACTABHUIIBKHI XapaKTep.
HaBiTh 1 Hamie cy4acHe XUTTSI HOCTIHHO CIHPAETbCS HA JOCSATHEHHS MUHYIIOTO.
Mo>kHa HaBECTH Taki MPOCTI MPUKIAIU : KOXKHA JIF0JIMHA MOKJIAJAEThCsI Ha JIOCB1J CBOIX MPEIKiB
1 Hamaraerbcs HE AOMYCTHUTH iX MOMWIOK y MaiOyTHbOMY; OUIBLIICTE TBOPUYMX JIHOJEH
BUKOPUCTOBYIOTh TBOPM MHCTENTBAa SK OCHOBY JIi CTBOPCHHS HOBUX YHIKQIBHUX i1ed; a
eKOHOMIcTaM 1 Oi3HeCMEHaM BWBUYEHHS PO3BUTKY W BEICHHs CHpPaB PI3HHUX IMIANPUEMCTB Y
MUHYJIOMY JI03BOJISIE€ OI[IHUTH iX €(EKTUBHICTH 1 JOMYIIEHI MOMUJIKH, 1/1e1 Ta HOBOBBEICHHS B
CBOTOJICHHI. ICTOpisl TaKOXK MOXKE€ HaBeCTH OaraTto MPHUKIAAIB, SK OKpeMa JIIOJUHA YW HAIis
JIOITyCcKaly HeBHIpaBHI mommikd. Came 3 icTopii B3sTI OCHOBHI TakTHKH 0010, criocoou
BUT'OTOBJICHHS JIIKIB 13 POCIMH, METOJIW YIIpaBJIiHHA JepkaBoro. HaBiTh pi3HOMaHITHI BUpOOHU
JIOACTBA, AKI TaKk HEOOXiJHI HAM y Cy4acCHOMY MOBCSKICHHOMY JKUTTI, HIKOIU HE Oymu O
BUHAalIeH1 0e3 icTopii.
Yce 1e 31a€Thes 3p03yMUTUM. AJle TIOCTae MTUTAHHS : HABIIIO JETAaIbHO BIIABATUCH Y
Xi icTopii, BUBYATH KOHKPETHI JaTH, ICTOPUYHUX rocTareir? Tomy o icTOpis IIe Jae HaMm
3arajibHy KapTUHY CBITY. Mu 0a4iMO NPUYMHYA BUHUKHEHHS MEBHUX MOJIN 1 HACTIJIKH, 10 SIKHX
BOHH TIPU3BEIHN; 1 MOKEMO HaJ[ ITUM 3aMHUCITUTHCSA. L[ Hayka cripuse po3yMOBOMY i TyXOBHOMY
PO3BHUTKY, BHPOOJII€ THYYKICTh PO3YMY # Jormomarae 3amoOirth 0araTbOM MOMMJIKAM, SKHX
JOTYCTHIIMCS HaIll MpeAKu. IcTopis Jae HaM ypoKd Ha MailOyTHe, 00 MU BpaxOBYBaIU iX Ha
MPaKTHIII.
Takox icTopis ayxe mikaBa. L[ikaBo 3HATH, SIK KOJUCH ABHO KWJIHM JIIOIU. AJDKe
BOHU MaJld TOTJISIIM, TPAIUIlli, 3BUYKHA 30BCIM BIJIMIHHI BiJ HaImuX. BOHW HaBiTh MO-IHIIOMY
BJSITNIMCS, OOJAIITOBYBAJIM CBOI KUTJNA, 30Mpanu Bpoxkadl. [likaBo 3HalloMUTHCA 3 TyMKaMu
JrO/IeH, K1 KWIM B MUHYJHMX €oXax, 1, He3BaXKalouu Ha Ile, BCE OJHO 3MOIJIM JIOHECTH CBOI
BUEHHS 10 HAC, Cy4yaCHOTO IOKOJIIHHS, Y BUIJISAI ICTOPUYHMX KHIDKOK, JIITEPaTypHHUX TBOPIB,
apXITeKTypHUX MaM'ATOK, BUTBOPIB MHCTELTBA Tollo. BuBuaroun Tpaauuii, 3BU4ai, KyIbTypy
CBO€i KpaiHM, pO3yMI€lll, SIK CTPIMKO PO3BHBAJIOCS JIOJICTBO. AJIKE PO3BUTOK KYJIBTYpH Ta
30epexeHHs TpaauLii NpeaKiB - 3aropyKa yCIIIIHOI CHIIbHOT KBITY401 HaIlii.
[Ilo cTocyeTbcs MOMITUYHOI AISUIBHOCTI JAep:KaB, TO 1 TYT 3HaHHS 1CTOpIi Jomomarae
BYACHO 31CTaBUTH MOJI1i, IPOaHAII3yBaTH iX 1 3HAMTH HaWKpaliui BUXij 13 Oyab-gK0i cuTyarii.
IcTopist BakiMBa 1 711 Cy4aCHUX BUEHHUX, IIO PO3YMIIOTh, Y IKOMY HamlpsMKYy BapTo

pyxarucsi, Kl BACHOBKH, I'PYHTYIOUHCh Ha Mpalsix MONepeHNKIB, BapTO 3pOOUTH.
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Xouy BUIUIMTH 1€ OJHY NPUYMHY, Yepe3 Ky ICTOPisl cTana TaKok HEOOXiTHOIO IS
Hac HayKoro. JKUTTS MOAMHN HE OOMEXYEThCS 3HAHHAM TiIbKH mpodecioHanbHoi chepu. Ham
Iy’K€ 4YacTo JOBOAMTHCS MISITH B COILIyMi: TOJOCYBaTHM Ha BHOOpax, BHCIIOBIIOBATH CBOIO
TPOMAJITHCHKY TIO3UIIIIO 3 SIKOTOCh MUTAHHS, MIATPUMYBATH Ty 4M iHIIy naptito. [1lo6 mei Bubip
He OyB Oe3rmy3muM, Tpeba 3HATH iCTOpiO SIBUI Takoro ponay. lloromerecs, HampuKIAM, IO
JIOMHA, SKa JOOpe 3Ha€ ICTOPiI0 pPEeNiriiHuX HaBYaHb, MEHIIE CXWJIbHA 10 PH3UKY OyTH
BTATHYTOIO B SIKYCh PENITIHHY CEKTY.

[cropito Tpeba BuMTH, 00 MaTH MPaBO HA3UBATHUCS IO-CIPABNKHHOMY OCBIUYEHOIO
JIOAMHOK0. AJDKE 3HATH 1 MaM'sTaTu, K 3apOopKyBaiacs Aep KaBHICTh CBOET KpaiHM, SIKMH IIJISX
IPOMIIOB HAPOJ IJIsl TOTO, 00 CTATH MOBHOLIHHUM CYCIUIBCTBOM, SIK PO3BHUBAjacs KyJlbTypa
JIFOJICTBA - CBALICHHUM 000B'SA30K JIIOJUHU 1 TPOMasTHUHA.

Amnrniicekuii icropuk I'.'T. Bokib konuchk ckazaB: “3akoHH iCTOpIi AIIOTH SK MEXaHI3MU
rogquHHUKa”. HacmpaBnai, 1aBHO BiJOMO, IO B I[bOMY CBITI yC€ IOBTOPIOETHCS 3 IEBHOIO
MUKIIYHICTIO; 3MIHIOIOTBCS JIaTH, IIOCTaTi, HAa3BU JepiKaB, aje BCI TOJIi MEepioJauIHO
MOBTOPIOIOThCA. Hanpukian, po3naau €AMHUX Jep>KaB, MibKHAI[IOHAIbHI BIHHU, KOH(DIIKTH, yce
e OyJno panilie, MOBTOPIOETHCA 1 CbOrOAHI. IcTOpist IEMOHCTpYE HEMOXIIMBICTH 3MIHUTH
MUHYJIE, 00 JIOANHA 3aMHCIWIacs, K BOHA Oyaye ChOTOACHHS. ICTOpPisS KOMITKO IMpaIioe 3
BIYHUMH JTFOJICBKUMHU I[IHHOCTSIMH, aJI¢ cama OI[IHOK HIKOJIM He BUHOCHTH. Lle mpaBo BoHA Hajae
HaM. BoHa BucTymae 0e3CTOpOHHIM cHocTepiradeM >KUTTA JIIOJICTBA, HIKOIM HE BKa3ye Ha
BUHHUX 1 KepTB. POOUTH 11€ MOBHHHI MU HUISXOM TTTMOOKOTO aHali3y iCTOpUYHUX (DaKTiB.

IcTopis € cBO€EpiAHOIO COIIANIBHOIO MaM'SITTIO JIFOJICTBA, PE3EPBYapOM HOTO CYCIIIBHOTO
JIOCBiJy, SIKAI BOHA TIEpEIa€ Bil OTHOTO MOKOJIHHS 10 APYyroro. IcTopuky BUBYAIOTH MUHYJIE HE
331 TOTO0, 100 MITH Bijl Cy4acHOCTI. [cTopis cayXUTh Cy4acHOCTI, MOSCHIOIOUHM ChOTOHIIIHIH
JIeHb Ta HaJaioud Marepiaja Juis NPOTrHO3yBaHHsA MaiOyTHboro. IcTopis — 1e CBiJJOK 4YaciB,
CBITWJIO ICTMHH, XHUTTS Ta TaMm’ sTi, y4UTelIbKa OyTTs, BICHHUII CTapOBMHHU. IcTopis — 11e
CIIPABKHS HACTABHUIIS HAIIIOTO JKUTTSI.

Jliteparypa:
1. bouxo O. J[ Icropis Vkpainu: [lociOHMK 171 CTYAEHTIB BHIIUX HaBYAIbHHUX
3axnaniB. — K.: BugaBanunii neHtp «Akaznemis», 2002.
2. Bopucenxo B. U. Kypc ykpaiHchkoi icTopii: 3 HalimasHimmx gaciB 10 XX cTomiTTs.
Hapuansunii mocionuk. — K., 1996.
3. bpuman B. T., Bucoyvxuti O. IO. Ictopis Ykpainu 3 AaBHMHU 10 nodaTky XXI

ctomitTs. — Juinponerposcrk: HMeTAY, 2007. — 170 c.
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Kaumap 3opana
yuenuys 11-b knacy Kpacnoapmiticoxozo HBK.

Kepignux: yyumens icmopii Kpacnoapmiticekoco HBK I peuyk Ipuna Onexcandpisna
JIOHBAC — KPAH YKPAIHCBKOI'O CJIOBA

Mumeuyv nompioen ceoemy Hapooosi ma
YCcbomy ceimoesi mooi, Koau 1oz20 meopuicms
37IUBAEMBCA 3 KPUKOM 11020 HaYil.
Bacunv Cmyc
[TiBmenHo-cXijlHa dYacThHAa YKpaiHu HasuBaeTbest Jlorbacom. IIpo 1i crOKOHBIYHI
YKpaiHChKI 3eMJIi iICTOPMKAMH HAaIMCAaHO HE Tak 0araro, a Ie MEHIIE 3 HAIKCAHOTO € BiJIOMHM
JUTSL IIUPOKOTO Koja ykpainmiB. CriJ BiI3HAYUTH, MO JECATUPIUYSAMHU JEesSKi ICTOpUYHI (haKkTu
NEePEeKPy4yBaIKCh, MOJABATUCS TaK, MI00 3MEHIIMTH POJb CAMUX YKPAiHIIB y CTAaHOBIEHHI i
PO3BUTKY LIbOT'O IPOMHUCIIOBOTO PETioHY.
Take nousaTTs, sk [Jonbac, icHye B Hamiid icTopuuHii Hayil 3 moyatky XIX cTomiTrs.
Moro moxoKeHHs IIIKOM OyJIo MOB’3aHE 3 I'€OJIOTIYHOK HAYKOI0, SKa BUJIHMNIA Ieil perioH
VYkpainu 3a Horo xapakTepHUMM O3HaKaMHu. A BXKUB ymepiue 110 Ha3By B 1827 pori iHxkeHep
KoBanescokuii €.11., yknaBiiu reojoridyay kapty 3eMensb JloHOacy, siKi NpuiIsratoTs 10 6aceiny
piuku Jlinng. 3rogoM TYT 3aBISKH 3HAUHUM TOKJIaJaM BYTULIS Ta HIIMX I[IHHUX MaTepiaiiB
YTBOPUBCS TOTYKHUU TPOMHUCIOBO-€KOHOMIYHHMM paioH, SIKUH OXOIUTIOE JBI CXiJHI 0OMacTi
VYkpainu — [loHeusky Ta JIlyranceky.
51 naponunace, )kMBY 1 HaBuatoch y Mmicti KpacHoapmiiiceky JloHenpkoi o0iacti, a 1€
03Hauae, 1o JloHeuunHa — Miil pigHuil Kpaii, a Mos batpkiBirHa — YKpaiHa.
VY cBoemy AochipKeHH1 s X04y mokasatu, mo Jlonbac — Kpail yKpaiHCHKOTO CIIOBA.
JloBecTH 1€ MEHI JOMOMOXXYThb ICTOpUYHI (akTH 1 TBOpYI JOPOOKM MHTLIB JITEpaTypH,
Kpae€3HABCTBA Ta HAYKH HAIIIOTO KParo.
JloneyunHa... Tu GaraTa 1 meapa Ha MYXKHIX IIaXTapiB 1 METAIYPriB, 3aJI3HUYHUKIB 1

xJ1100p0o0iB, OY/iBENLHUKIB 1 MOPSIKIB, HA MHUTIIB, YYEHHUX, HOCIIB YKpaiHChKOI KYJIbTypH Ta
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Hayku. [lorenuian JloneyunHu ¢GopmyBaBcs JIeKibka CTONiTh. Lle OyB MOBruil, BaKKUN IIIAX.
Hopororw 1iHOoI0 3m00yBanacst ciaBa 1 Benmudu JlonOacy. [liHOIO XMXKaIbKOTO CIYCTOIICHHS
«IMI3eMHUX KOMOP» JOHEIBKOI 3eMJli, OTpYEHHS aTMOChepH XIMIYHUMHU 1 METalypriiHUMH
3aBOJlaMM, SIKI 3aBJaBalii  KaTacTpo(iuHy IIKOAY HAaBKOJUIIHHOMY CEpeloBUILYy. 3a
METaTypriiHUMH 1 MamMHOOYAIBHUMH TiraHTaMH, 33 MOHYMEHTAJIBHUMH IipamiiaMu
TEPUKOHIB, XIMIYHUX MOHCTPIB, HE MMOMIYAJIU JOPEBOJIIOLIHHIX «CO0AYOBOKY, Y SIKUX JOBIHMHU
pOKaMH TYJIUJIUCS MPOCTI POOITHUKU Ta iXHI CIM’1, SIKHX CBOTO 4acy Ha3UBAIM «TE€reMOHaMU
mpoJjeTapiaTy».

Tak cknanocs, 10 3 PO3BUTKOM NMPOMHUCIOBOCTI JloHOacy TyT yTBOpHMBCS MOTYXKHHMA
puHok mpari. Croau MimoB MOTIK POOITHUKIB 13 pi3HUX perioHiB Ykpainu 1 miBaeHHOI Pocii.
Hacenenns Jloneyunnu ctano OaraToHamioHanbHUM. [locTynmoBo BinOyBagocs IijecpsiMOBaHe,
npsiMe 1 MPUXOBaHE MPUIAYIICHHS YKPaTHChKOT KyJIbTYpH Ta MOBH.

JoneyunHo mos! I3 camoro movarky KoJIOHi3amii KOJIMIIHBOTO Jlukoro mois tu
3a3Hala 171e0JOT1YHOr0, MOJITHYHOTO 1 EKOHOMIYHOTO THCKY. bararo mojii BinOysocs 3a poKu
TBOTO PO3KBITY: OOMEXyBajach cdepa BXHUTKY YKPaiHCBKOI MOBH, PYHHYBAIHCS XpaMH,
3aKpUBAINCA MOHACTHpI, HHIMIACH CaMOOYTHS yKpaiHChbKa KyJabTypa, MJYXOBHICTh Ta
o0ps0BicTh. ANle TH BHUCTOsJIA, HE 3JlaMaiach, TH JaBaja HAcHAry MUTISIM KyJIbTYpH Ta
MUCTENTBA, @ BOHU Y CBOIX TBOpaX OCIIBYBaJIM TBOIO Kpacy 1 BeIHY PITHOI YKPAiTHCHKOIO
MOBOIO.

Jlonbac sk mpOMHCIOBUI Kpail BigoOpakeHO B 0araTb0X TBOpAaX YKPaiHCHKUX
NUCbMEHHUKIB, @ TAKOXK BiH 1 caM SIK YKpaiHChKUH Kpail, HaceleHU! MepeBaXHO YKPATHISIMH,
JnaB 0araTo SICKpaBMX TaJIaHTIB JUISl YKPAiHCBKOI KYJIbTYPH, Y TOMY 4YMCIl M y JiTeparypl.
Oco065MBOTO PO3KBITY yKpaiHChbKEe CIOBO Ha JlOHEYYHMHI OTpUMAaO B TMEpioj] HAIIOHATHLHOTO
BIJIPO/DKEHHS Ha modaTky XX CTONITTS Ta B Horo 20-Ti poku. Y 1i Yacu 37iiiCHIOBanacs Tak
3BaHa «yKpaiHi3alis»: BiaOyBaBcs Mepexifi Ha YKpaiHCbKY MOBY B JI€p’KaBHHMX 1 IIKUIBHUX
yCTaHOBaX, Ipeci, KHUTOApyKyBaHHI. Y JloHOAcl HApOIKYBAIMCh YKPATHCHKI Ta3eTH, KypPHAIH 1
HaBiTh Tearpu. Tak, y I'pummnomy (HuH1 mMicto KpacHoapmiiicbk) 3 TpaBHs 1920 poky crana
BUXOAMTH razera «3Muuka». [lucbMennuku Jlon6acy akTUBHO NEPeXOAsTh Ha YKPaiHCbKY MOBY
(b. T'opb6aros, I'. XKykin, B. Topin, 0. Uepkacbkuii). Y 1928 poui nig racioMm «PoOiTHUKH
Jlonbacy MaroTh 3HATH YKPaiHCHKUX MHUCHbMEHHUKIBY» BIJOYBAETHCS YPOUUCTHH MHPHUI3A y M.
Cranino [TaBna Tuuunu, Bonogumupa Coctopu, Ocrana Bumini, [Bana MukuTeHka.

Ta, Ha xanb, Take craHoBHUIIlE Oyi0 HeAoBrUM. Ha mouyatky 30-X pokiB cCMEpTOHOCHUHN

BUXOp penpeciii mnpoimoBcs YkpaiHowo. Y 1edl Yac TOTalbHO 3HHUINYBAIUCH 3700yTKHU
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YKpaiHCTBa: 3aKpPUTO YKpaiHChKI IIKOMM ¥ TepioAWyHi BHIAHHS, PENPEcOBaHO IMOETIB i
MACbMEHHHKIB, 3a00pOHEHO YKPAiHChbKI KHUXKHA. Y KPHUBABOMY psANY LHMX 3JI0YUHIB TPOTH
YKpaiHCBKOTO HAapOAy — BUHHILEHHS YKPaiHChKOTO MMChbMeHcTBa Ha JloHOacl.

[Tpotsirom ycworo mepiomy icropii [lonbacy, perioHy Bkpail 3pycH(iKOBaHOTO, TYT
3aBKAM JyHAIW, SK 1€ HE JOUBHO, MajlKi CJIOBAa Ha 3aXUCT YKPaiHChKOI KyJIbTYpH, 32
HE3aJIeXKHICTh YKpainu. BipauMu cuHamMu ykpaiHChKOTO Hapoay Oynau moHOaciBimi Mwuxaiino
[Terpenko, Muxkomna YepusBcekuii, Bomomumup Cocropa, Bacuns ['omoGopoasko, Bacuib
3axapuenko, Bacuip Cryc, Cranicina JKykoBchkuid 1 e 6araTo iHIIMX MHTLIB JITEPATypHOTO
cioBa. Lli cMinuBi, MaTpiOTHYHI NMPOBITHUKU YKPATHCHKOTO CJOBA, MPEACTaBHUKU JloHEUYHHH,
HE JaBald 1 HE JalTh 3aMYJIMTH YKpaiHCbKy MOBY, BOHM pO3YMIIAKOTh id J0pOry,
HNPULIETIIIOITh JTH000B IO «COJOB’THOT0» 3BY4YaHHS. VY cBOi TBOpax BOHHU OCIHIBYIOTh
piaHMi Kpaii, HOTro iCTOpWYHI MOJii, YyZ0BY NMPUPOAY KPAEBUIIB i TOJIOBHE 0araTcTBO Kparo —
fioro mojei, TpyIiBHUKIB Tpalli, HayKH 1 KyJabTypu. Y3stu xoua 6 Bomomummpa Cocropy,
«conoB’s Ykpainu». Iloer yepe3 neif3akHi MalIOHKH PITHOIO Kparo BUCIIOBIIIOE CBOIO BEJIUKY
1000B 10 BaThbKiBITUHM, IO PIAHOT MOBH, T0 0aTHKIBCHKOTO KPalo:

[Bunkwuii JloHelp, 1 IIyMm COCOH,
[ apomaru M’sTH-pyTH,

SIK 30710TUI AUTUHCTBA COH,
MeHi HikOIH HE 3a0yTH.

A cnaBHo3BicHu# Bipm Cocropu «JI100iTh YKpaiHy» 3HAa€ KOXEH TpOMaIsSHUH Haloi
JIepKaBU.

ChiBieM MaxTapchbKOro Kparo IO MpaBy BBAXKAETHCS JOHENbKUH mnoer CraHiciiaB
KyxoBcpkuil. CBOEMY pIITHOMY Kparo BiH NPUCBATHUB BEIMUYE3HY KUIBKICTH TBOPIB, 30KpeMa
«loneuunna», «PimHuii kpait», «Jlonbacy, «Mos 3emisn», «JloHElbKI Be4OpH», «3eMIls
6aTpkiB». BiH cydyacHuil moet, skl B yKpaiHCBKii 1oe3ii CBO€I0 CHHIBCHKOIO JIFOOOB’I0 Tak
rapsiue OCIiBY€ IIaXTapChbKuil Kpail.

VBaru 3aciyroBye im’a Bukianada Kpacnoapwmiiicbkoro HBK Ilerpa €Brenosuua
TaitBoponchkoro. Moro iM’s 106pe BizoMe He TiMBKM B HAIIOMY MicTi, ane it B YKpaini 3aramom
1 naneko 3a ii mexxamu — y Kanani, ABctpaiii. Moro kuuru 3 1CTOPIi PIAHOTO Kparo 3HAXOIATHCS
B 0aratbox ICTOPHYHUX My3esax, y O10J10TeKkax MICT 1 KT, 30KpeMa Taki aK «ByriapHi
nianpuemctBa KpacHoapwmiiicbkay, «lctopist Micekoro crarycy KpacHoapmiiicbka», —«
Kpacnoapwmiiicbke nenaroriube yumiumey. ¥ 2006 poxy mobauuna cBiT Horo kHura «CTpyHH
cepLs», 10 SIKOT YBIMIIUIM TBOPH MOETHYHOTO XapaKTepy, MPIOPUTETHOIO B Hill € IHTUMHA JIIPUKA.
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HeiimoBipHOIO € noKkymMeHTanbHa MOBiCTh «Mukona Momot: JXKurrs 06e3 aHTpakTiBy», IO
nob6aunna cBiT y 2010 pomi. HemonasHo [lerpo €BreHoBnd oTprMaB BUCOKI HArOpod, y TOMY
yucai Mmenans iMeHl Muxaitna Ilerpenka. Bin — unen HarmioHalbHHX CHUJIOK JKYpHAIICTIB 1
Kpae3HaBLiB. BiH 3aBX/M Y TBOPUOMY IOIIYKY.

3a ocranHi poku mnarpiotamu JloHeudnmHHM Oarato poOMIIOCS IS TOMYJSApU3arii
YKpaiHCbKO1 KynbTypu 1 MoBU. OHOBUB pemnepTyap Akaaemiunwii JloHenbkuii obimacHUi
YKpaiHChbKUI My3UUYHO-ApaMaTuyHUi Teatp. TyT yce yacTile cTaiau JyHaTH yKpaiHCbhKi IicHi. B
o0iacTi HijiecIpsSMOBAaHO MPOBOIUTHCS MOBHA TOJITHKA, 3 POKY B PIK 3pOCTa€ KUIbKICTh
NEepIONYHUX JPYKOBAaHUX BUAAHb YKPAiHCHKOIO MOBOIO. Y OimbmocTi mkin, yuwnum, BH3
HaBYaHHS NPOBOJAUTHCS JEPKABHOI MOBOI. Bemnuky posip y Hamomy kpai Oarato aecstupiyd
Bijlirpae obyiacHa rasera «/[oHedunHay, sKa MpUILISE 3HAYHY yBary 30€peKeHHIO 1 PO3BUTKY
YKpPaiHChKOT'O CJI0BA B PETiOHAX.

Po3nosine npo e, mo Jlon6ac — kpailt ykpaiHCbKOI'O CJIOBa, MOKHA 1€ MPOJIOBKYBATH 1
IPOIOBXKYBaTH. AJle HaBiTh 13 TOTO, 1[0 HABE/IEHO BHUIIlE, MOYKHA YIIEBHEHO CKa3aTH, 1110 Mi( mpo
«PYCCKOSI3BIYHBINY HAIl Kpail He Mae mpaBa Ha icHyBaHHs. Ham Onm3bka ykpaiHCbka MOBa, 1 5
BIIEBHEHA, 1110 MPO¥i/ie Yac 1 BOHA 3aiiMe MPOBiHE MICIIE B HAILIOMY KHUTTI i B TOOYTi TaKOX.

Xouy 3aBepLIUTH 1110 podoTy cioBamu Mukonu Pynenka:

«BaxmBo mokasaru, mo Jlonbac — opranidyHa yacTuHa YKpaiHd, 110 BOHA POOUTH HE
JMILIE BEIMYE3HUI BHECOK Y CTBOPEHHsI €KOHOMIYHOI NOTYrd YKpaiHu, aje 1 B 1i JyXOBHICTb. B
yCiX JKaHpax Cy4acHOi yKpaiHCchKoi sitepatypu [lonbacy, y #oro ¢ompkiopi, iioro >KuBomuci,
MY3HLl, TeaTpaIbHOMY MUCTELTBI — yCylepeyd yCIM HECTIPUSTIMBUM 00CTaBUHAM IPOSIBIISIETHCS
TBOpYA CHJIa YKpaiHCcbkoro Hapony. I Tyt JlonOacy € uum ropautucs!».

Jliteparypa:

1. Icropisa mict i cin YPCP. [lonennka o6i. - Kuis, 1970. Crop. 13-17.

2.  Jlonewuuna. Penakrop B.®. Bosenko. Bunasauurso «/lianpint». [lonensk, 2004.
Crop. 244-250.
Pomanbko B. Taemuauns gyxosuoro ckap0y. — Xypuan «/lon6acy, 1994.
Jlitepatypa nonenpkoro kpato. Jonensk, 2006.
«[Inexaiimo pigHy MoBy». Jlaypeatu npewmii razetu «/lonequnna». JJonennk, 2006.
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Hoeaxkoea Bikmopin
yuenuys 11-A knacy Kpacnoapmiticoxoco HBK.

Kepisnuk: yuumens icmopii Kpacnoapmiiicokoeo HBK I'peuyk Ipuna Onexcanopiena

ICTOPIA - HACTABHUIIA ) KUTTA

IcTopist moaCcTBa 3HAYHOIO MIPOIO 3HMKJIA 3 HAMIOl mam'sTi. JIumie ociiHUIbK] TOITYKH
B sKifich Mipl HaOmmwkawTh Hac 10 Hei. HeocsbkHa rimOuHa TpuBanoi icTopii HEAOCTATHHO
OCBITJICHa THMSHHMM CBITJIOM Hamoro 3HaHHA. JlaHi iCTOPHYHOrO 4Yacy - 4acy IHCbMOBOI
JIOKYMEHTAIIii - BUMAIKOBI 1 HEMOBHI, YKCJIO JHKEPET pOoCTe Juile mounHawoyu 3 X VI cr.

Hama ictopist BimkpuTa B MuHyse i MaiiOyTHe. [i He MOXHa OOMEXMTH Hi 3 TOro, Hi 3
iHIoro 60Ky, mo6 3MaxoBaTH TUM CaMUM 3aBEpIlIEHY KapTUHY, TOBHUHM ii 00pa3. Y miil icTopii
nepeOdyBaEMO MH 1 Hall Jac.

CporoneHHsi BinOYBa€TbCs Ha OCHOBI ICTOPUYHOTO MHUHYJIOTO, BIUTUB SIKOTO MH
BiT4yBaeMO Ha c00i. A PO3AyMH HaJl XBUIIOIOYMM MaOyTHIM 3MYIIYIOTh HAC 3a3UPHYTH B BiUHI
BUTOKH. AJpKE caMe iCTopis JoloMarae 3HaWTH Oarato BiJNOBiJeld Ha HarajbHI IMHUTAHHS,
3aCTEPEerTy BiJ MOMWIOK, IO MAlOTh 3[aTHICTh OE3yNMHHO MOBTOPIOBATHCH.JInIIe icTopuyHmiA
CHaJOK JIIOJICTBA B IIJIOMY MOXKE€ JAaTH MAacIITad JUIi OCMHUCIEHHS TOTO, IO BiTOYBa€TbCs B
JaHWH Jac.

[lornsan, 3BepHEeHUIl y MUHYIE, 3aHYPIOE Hac B TAEMHUIO JitoJcbkoro OyrTs. Te, mo y
Hac B3araji € icTopis; 110 icTopis 3poOuia Hac TaKUMH, SIKHMH MM € CbOTOJIHI, - BCE 1€ 3MYIIYy€
Hac MOCTaBUTH HU3KY 3anuTanb. 3BiaAku 11e? Kyau ue Bene? 1o e o3Hauae?

3arampHa KapTWHA ICTOPii MOXKE 3BECTHCS 1O TMPOCTOTO BHSABICHHS OKPEMHUX
3aKOHOMIPHOCTEH 1 HECKIHYEHHOMY OIUCY Oe3I1i4i MO/ii: OfHE 1 T 5K MOBTOPIOETHCS, B PI3HOMY
BUSIBJISIETHCS MOJIIOHE; ICHYIOTh Pi3HI CTPYKTYPH IMOJIITHYHOI BIaJH B TUMOBIN MOCIIAOBHOCTI iX
dopM, ICHye TaKOX iX ICTOPUYHUI MEPETHH; y cdepl TyXOBHOTO ICHY€E PIBHOMIPHE YepryBaHHS
CTHUIIIB.

UYu 1poro HeIOCTaTHbO, abM 3pOOMTH BHUCHOBOK, WIO ICTOpis € CHPaBXKHBOIO
HACTABHUIICIO JKUTTS, MOBUAIIBHOK KHUT'OI0, CTOPIHKHU SIKOI KPACHOMOBHO OMUCYIOTh MOMMIIKH,
SAKUX TPUITYCKAETHCS JIOJCTBO 3HOB 1 3HOB? T1 JaHi mpo MuUHYJE HAaUX MpaldaThKiB, K1 MU
Ma€eMO, T€ YSABJICHHS, SIKE MM CTBOPIOEMO 3a JOMOMOTo0 eTHorpadii, (oIbKIOPUCTUKY Ta 1CTOPIT
1 BUKOPUCTOBY€EMO JUISI ICUXOJIOTTYHOTO YCBIJOMJIEHHS PO CIIOKOHBIYHI NOTATH JIFOAWHH, YaCTO

CJIYTYIOTh JI3€PKAJIOM HAIIOi CYTHOCTI, SIKE Y CBOIO UE€pry BIJKpPHBA€ Te, 10 MM 1HKOJHM OXOUe
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IOPUXOBYEMO BiJl camux ce0e, Mpo IO MU 32 BIAOMHUX YMOB 3a0yBaemo 1 IO, ParToOBO
MIEPETBOPIOIOYNCH HA PEATbHICTh, BPa)Ka€ HAC 1 CIPUIMAETRCS K KaTacTpoda.

IcTopisi moOKNIMKaHa TMOKa3aTH JKUTTS y BCbOMY 11 PI3HOMAHITTI: y BeIWYi, 3JIeTax 1
MaJiHHAX, y HemepeadadyBaHUX BIAKPUTTIX. MUHYII MOKOJIHHS MEpeIaloTh HAM HE TUIBKH
CBOT TPYJIOBI HABUYKH, JOCBIJl, TOCSATHEHHS, a i CBOI MOMIJIKHM W MPUKpOIIi. Bee me 3amummiio
CBOI CiiM B icTOpii Ta JicTAlOCS y CHAJOK CYYacHHM JIOASM. A MH, IOCh NPHUUHSBINU 3
MHUHYJIOTO 1 IIOCh BIAKWHYBIIHU, CaMi 3aJIMIIAEMO Y CIAJOK HACTYIMHUKAM 1 CBOi JOCSATHEHHS, 1
cBoi momMuiIku. KoxHe OKOIHHS, SIK 1 KOYKHA JIFOJIMHA, BYUTHCS HA BIACHOMY JOCBifl. IcTopis x
MHUHYJIMX YaciB MOBUHHA BYMTHU BCiX HAC. Y IbOMY TaKOXX OJHA 3 ii TOJIOBHUX pojel. Baxnuso
TIBKH MPABHIIBHO CIPUHHSTH 11 YPOKH.

Sk yacto nyHaOTh ()pa3u CTOCOBHO T'YYHHUX MOJIN MpO Te, 0 «IaM'sTh BiyHA, MPO IIe
OynyTh mam'sTaTu 3aBXKAM, HIIIO HE Oyae 3a0yTo» Ta 6araTo 1HIIOTO, 1 SK Yac HEIIaJHO CTHPAE
BCIO 3HAUYIIICTh TOJi{, BKPUBAIOYH 1X MWIOM 3a0yTTs. [lofii BaKJIMBI JIMIIIEe B 3alliKaBICHOCTI
CaMHX JIIOJIEH, sIKa MPOTe € JIy)Ke MIHIMBOIO, SIK 1 Bce JoAChKe. [leski (pakTh MpUKOBYIOTH 10
cebe MocuTh TpUBALY yBary JIOJCTBA, a 1HII, HE MEHII BaXIIMBi, 3HUKAIOTh y mamM’sTi. Takum
YHHOM 1 BUHUKA€ PO3MHUTA, HEUITKA KapTHHA YSBIEHHS PO ICHYBaHHSA Hamux mnpenkis. Lle
HENPHUITYCTHMO. AJDKE iCTOpIsS CIIYI'ye HaM BIYHUM OPIEHTHUPOM, SKUM 4YacTO HEXTYIOTh 4epes
HETOBHOTY a00 HEJOCTOBIPHICTH 3HaHb. Bei cdepu KUTTS JIOICHKOTO CYCIIBCTBA MAIOTh CBOI
3aKOHOMIPHOCTI, SIKI BHBYa€ ICTOpMYHA Hayka. PO3MISIHYBIIM Aif0 IUX 3aKOHOMIpHOCTEH Yy
MUHYJIOMY, MO>KHa BHUKOPHUCTOBYBaTH iX 1 B Cy4aCHOMY CBITi. 3HaTW MHUHYJE - O3HAYAE
3pO3yMITH 0arato B 4OMy ChOTOJICHHS 1 IepeadoadyaTu MaiiOyTHE.

Ha wmiit mormsin, 3apa3 Mu MaeMoO JyXe BEJIHMKY MPOOJIeMy: CydyacHa yKpaiHChKa MOJIOIb
30BCciM He 3Hae cBoe€i ictopii! YoMy »k Tak Tpamumioch? Hemke MOXKHA TMPOXKUTH SICKpaBe,
MOBHOIIIHHE JKUTTS HE 3HAIOYU CBOiX KOPEHIB, HE MUIAIOYUCH CBOIMHU Mpanrypamu? Y Hall yac
1H(QOpMaLIMHUX TEXHOJIOTIM 1 PI3HOMAHITHUX MOJKJIMBOCTEH MOJIOAb 30BCIM HE I[IKABUTHCS
CBOIM MUHYIIUM.

BinmoBige Ha BCi 3amuMTaHHS MOKHA 3HAWTH y JTOCBiAI MUHYIHX JIT. SIK CTBEPIKYIOTh,
iCTOpis 3aBK/IM MMOBTOPIOETHCS, Ta HE ICHYE MiJ] UM COHIIEM HIYOT0 TaKoro, 110 He BiAOyBanocs
0 panime. [lozii Hamoro 4acy mayke HaraayrTh CHUTYaIlll0 TPhOXCOTIITHBOI AaBHOCTI. Toi
Hama KpaiHa, sSIK 1 ChOTOJHI , ONMMHUJIACS TIEPe]l BAXKKUM BHOOpOM MK 3axoaoM Ta Cxomom.
[Io6 crporHo3yBaTH, YMM yce 11€ MOXe 3aKIHYUTHUCA, TOCTATHBHO 3MIMCHUTH €KCKYpC y MUHYIE
Ha TpHCTa POKiB Ha3aA. Y Toil yac YKpaiHa po3aiIuiacs Ha KiibKa pociiicbkux ryoepHiii. HaBith

TOJ1 MOl MOBTOPIOBAJIKMCH: MOJKOBHUKHM TOCTIHHO Beln OOpoThOy 3a MpaBO BOJIOIIHHS
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reTbMaHChKOIO OyNnaBo Ta MPUIMaIM CTOPOHY TO OJHOTO, TO IHIIOTO COIO3HHKA.
[TpaBoGepexkHa Ykpaina mocTiifHO Bena BiHY 3 JIiBoOepexHO0 3a cBOiX reTbMaHiB. Lleit mepion
B icTopii YKkpaiHu ayke CUMBOJIIYHO 3BeThCsl «PyiHa». ['eTbMaHM MiANMUCYIOTh HOBI JIOTOBOPH 3
[Tonpmiero, Kpumom, Pociero Ta KOXHOTO pa3y WAyTh Ha TOJITHYHI, CKOHOMIYHI Ta
TEPUTOpiaJIbHI TOCTYNKAMU 32 BIMCHKOBY MIATPUMKY... 3PEIITOI0, TOJI BiJ] HE3aJEKHOCTI
VYkpainu 3anuimiacs Juiie Nam'aTh...

Otxe, MOKHA 3pOOMTH BHCHOBOK, IO HE JIO KIHIS BUPIIIEHI MPOOJIEMHI NMUTAaHHS Yy
MHUHYJIOMY TSITHYTH 32 COOOK HHM3KY HACNiJIKIB Ta HEMOPO3YMiHb Yy TENEpIlIHbOMY. lcTopis
pyXaeTbcs 3a TMPUHIUIIOM CIipani: MOMAil TOBTOPIOIOTHCS, IOMOBHIOIOYNCH JIOJaTKOBUMU
YMOBaMH BiJllOBiIHO 710 BUMOT yacy. l1{o6 BupimuTu npobiaemy, Tpeda 3HaTH ii KOpiHb Ta
MpoaHalli3yBaTl MakOyTHI Hacmiaku. Jlyxe XoueTbes, MO0 KOXEH YKpaiHelb pPO3yMiB
BAYUIUBICTh Ta TPAriyHICTh TEMEPIlIHIX MOMIA Ta 3 YCIEI BIAMOBIJANBHICTIO CTaBUBCA JI0
(dbopMyBaHHS BIIACHOTO HE3aJIEKHOTO cBiTOMIAMy. HeoOXimHo mam’siTatd, 1Mo BCi JIOAU OEpyTh
y4acTh y CTBOPCHHI BEIIMKOi KHHUTH JKHTTS - ICTOpii, TOOTO KOXEH 3 HAac € ii CIBaBTOPOM 1
MOBUHEH CHPUATH KPACHOMOBHOMY HANMCAHHIO KOXKHOTO ab3ally 1 He AOMYCTUTU HPUKPOTO
psnkal

Jlireparypa:
1.  Manux 4., Bon b., Yynpuna B. Ictopist ykpaiHChKO1 nep:kaBHOCTI. — JIbBiB, 1995.
2.  Haeaescoxuii I. Ictopist ykpaincbkoi aep:kaBu XX cromitrsa. — K., 1994,
3. [Tomituuna ictopis Ykpainu: ITociOHMK 71 CTYACHTIB BUIMX HAaBYAJIBHUX 3aKJIaJliB
/ 3a pen. B. 1. Tanmropu.- K., 2001.
4.  Tomitnyna icropis XX cromitrsa: HapuansHuii mnociOnuk. / B. ®. Canaai,

JI. O. ITanuyk, A. A. Tutapenko Ta iH. — K., 2001.

Ilonosa Tamuana
yuernuya 10 knacca Hogsobensancrou COILl -1l cmyneneti

Hosonckosckozo p-na, Jlyeanckou ooracmu.
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ITPO®ECCUA «IOPUCT»: KAK A EE CEBE IIPE/ICTABJIAIO

Kaxip1if 4eoBeKk CTOMT Ha Mopore BeIOOpA sku3HEHHOTo IyTH. OT 3TOrOo BHIOOpA OymeT
3aBUCETh BCS €r0 JajbHEHIIas >ku3Hb. BeceM xouercs 3aHMMaThes moOUMBIM enoM. Komy-To
HPaBUTHCS JICYUTh  JIIOAEH, APYIMM HpaBuUTbcs paboraTh C Oymaramu, OOpOTBCS C
NPECTYIMHOCTBIO, YXaKUBATh 32 PACTCHHUAMH, B 0OIIeM, JHO00H M3 HUX XOYeT cAeNaTh YTO-TO
II0JIE3HOE HE TOJIBKO JUIS ce0sl, a U AJIsl OKPYKAIOIUX.

Muorue u3 Hac BBHIOMPAIOT caMble HMOMYJISIPHBIE M MpecTiKHbIE mpodeccun. OnHON U3
TaKMX, Ha MOW B3IJIA[, siBisieTcs mpodeccusi ropucra. IlepBeiMu 1opucTamMu ObUIM PHMCKHE
KpeIbl — MOHTU(DUKH.

[TouTnduku nmenu cyaeOHy0 BIACTh BO BCEX PEIUTHO3HBIX BOMPOCAX, KACABIIUXCS KaK
YaCTHBIX JIMI, TaK U MarucTpaToB M XXPEIOB, a B CIy4asxX, KOTJa CYIIECTBOBABIINE 3aKOHBI U
00BIYal OKa3bIBAIMCH HEIOCTATOYHBIMU WIIM HEYJOBJIECTBOPUTEIBHBIMU, OHU YCTAaHABIMBAJIH
HOBBIC 3aKOHBI M TOJIOKEHUS, B KOTOPBIX BCETa CIEIOBATUM COOCTBEHHOMY CYKIIEHHIO O TOM,
YTO COOTBETCTBYET CYIIECCTBYIOUIMM OOBIYAsIM U TPAAHUIIUSIM.

3HayeHue cJI0Ba IOPUCT B ciaoBape Jlais B mepeBojie ¢ JIATUHCKOI'O O3HavaeT-NpaBOBE/,

2

3aKOHOBE/, 3aKOHHUK. CaMO TMOHSTHE ‘“‘FOPUCT 00beIMHAECT BCEX TeX, KTO paboTaer B
IOPUIMYECKON cepe -cremoBareneid, IpOKypopoB, aJBOKATOB, HOTApHYCOB. DJTa mpodeccus
HaIlpsIMyI0 CBsI3aHa W3 3HAHMEM 3aKOHOB W IIpaB CBOEW CTpaHbl, WU TOW, Ha TEPPUTOPUU
KOTOpOi, OH Ha JaHHbIII MOMEHT paboTaeT U MPOKUBAET.

C moeil TOYKHM 3peHHsi, OCHOBHOM 3ajadeil opHUCTa SIBISETCA COXPAHEHHE 3aKOHA M
npaBonopska. OH JOJKEH HE TOJbKO MOMOTaTh IOPUANYECKUMHU COBETaMH, HO U 3HATh BBIXO]I
W3 ONpeNereHHbIX cuTyanuil. HacTosmmi 1OpucT JOKEH HE TOJBKO MMETh BBICHIEE
00pa3zoBaHMe M 3HATH BCE 3aKOHBI U TIPaBa, a ¥ 00Ja1aTh TAKUMH Ka4eCTBAMHU KaK: YCHUIUYUBOCTbD,
yMeHHEe yOeKAaTh, HACTOUYUBOCTb. . .

[Ipexxne Bcero, IOPUCT HE JOJDKEH JenaTh OMMOOK, TaKk Kak 3TO MOXET KpaiiHe
HEOJIaronpusTHO CKa3aThCAd Ha JKM3HU KOHKPETHOM OCOOBI, WM Jaxe odOmecTtBa. BooOmie B
MHpE HE TaK Y M MHOTO TaKMX TMOYETHBIX, OTBETCTBEHHBIX, U B TO K€ BPEMs CIIOKHBIX
crnernuaabHOCTEH.

B name Bpems Henb3si 0€3 IOPUIMYECKHX YCIYT, TaK KakK JIOJM YacTO HYXTAIOTCS B
yciayrax HoTapuyca, aJBoKara, IpoKypopa, ciienoBaTens... be3 3Toil crenuaiu3aiud B MUpe
OBI HacTaJ MOJIHBIN Xa0C, B KOTOPOM HUKTO HE 3HAET, YTO TAKOE 3aKOH.

Opucram mno poay cBoell JeATEIbHOCTH MPUXOJUTCS CTAJKUBAThCS C CaMbIMHU

pa3InuYHbIMU  3aJla4aMHU. K O6H_[I/IM 00513aHHOCTSIM OpUCTa MOXHO OTHCCTH COCTAaBJICHHUC
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JIOTOBOPOB, TOMOIIb B Pa3pEIICHUSX CIOPOB, MPEACTABICHUE MHTEPECOB KIMEHTA B CYACOHBIX
mpoleccax, CONPOBOXKIEHUE CIENIOK, TEeCHOE B3aUMOJEHMCTBHE C OpraHaMH TOCYJapCTBEHHOMN
BJIACTU U PA3pELINTENIbHBIMU UHCTAHIIUSIMHU.

B nerctBe Benp 10001 U3 HAC MeuTal O TOM, KEM OH CTaHET, Korna BeipacteT. KTo-To
XOTeJI COBEPUIUTH IMOJET B KOCMOC, CTaTh aKT€POM, TAHIIOBILIUIIEH WA BpaduoM. S ke B CBOIO
ouepenb XOTena, 4ToObl B MOel Oymymied mpodeccnu Hano ObUIO TOKA3bIBAaTh HEBUHOBHOCTH
YyelloBeKa, KOTOpPbI HE Hapyllal 3aKOH, WU e o0paTHoe, 4YTOObl TOT, KTO COBEPUIMII
3JIOYMBILUICHHOE JIeSiHUEe, OTBETHJI 3a CBOHM IMOCTYMOK MO Bceill crporoctu 3akoHa. C Toro
BPEMCHH MEHSI OXBAaTHJIA MBICIIb, 9TOOBI MOsI Oyyias npodeccust Oblia IMEHHO opucT. U s
cebs s crenaia 6vi600, YmMo WOPUCMbL — IMO maxKue 00U, KOmopwvle 6vlopanu 0nsa ceds
mepHuUCmulil nymop He paou 0eHez, He paodu NOJIOHCEHUA, A paou mex jroeil, Ybl HCUHU U

npaea OHU nPU36AHbL 3amumamb!

Ceamoxa Bnaoucnae
yuenux Hogobenancxoti COLL I-11I cmyneneii

Hosonckoeckozo p-ua, Jlyeanckoti ooracmu.

JAOKYMEHTHBI KAK CBH/IETE/IH HCTOPUHH

Kak m3BecTHO, nepBbIE JOKYMEHTHI MOSBUIUCH B PuMme, na 4To TaM, BCsl IOpUAMYECKAs
JIESTEIIBHOCTD 3aCHOBAHA B 3TOM JPEBHEM TOPOJIE.

[Ipennarato pazoOpath psia cTapelIInX JOKYMEHTOB M3BECTHBIX Ha CETOJHSIIHUN JIEHb
HaMm. CaMbIM CTapbIM MEXIYHAPOJHBIM JIOTOBOPOM, KOTOPBIH COXpaHMJICS Ha CErofHs, ObLI
JIOTOBOP MEXy XeTTaMU U €TUNTSIHAMH - OJTHU U3 MIEPBBIX BEIMKUX LHUBWIM3ALUNA. Y HUX ObLIH
HENpOCThle OTHOLIEHMs, M o0a Hapojaa o0Jajanu Uil TOr0 BPEMEHU CEpPbE3HONM BOEHHOM
Mompto. OJHUM M3 OCHOBHBIX KaMHEW NPETKHOBEHHS B OTHOLIEHHUSX MEXAY XETTaMu U
erunTsHamMu ObuT ropoa Kagemn, pacrnonoskeHHbIH Ha coBpeMeHHOH Tepputopun Cupuu. B 13
BEKE [0 HalleW 3pbl XETThl 3aBOEBAIM HAXOAMBILUICSA IOJ €THIIETCKUM KOHTPOJIEM TOpOJ,
KOTOpBII OBIT BakKHBIM TOProBbIM IIeHTpoM. Erumerckuit ¢apaon Pamcec II ¢ 20-ThIcsuHBIM
BOICKOM monpoOoBasl OTOUTH TOpoA, HO Oe3ycnentHo. O0e CTOPOHBI MOHSUIM, YTO HU OJHA W3
HUX, CKOpEe BCEro, He CMOXXET OJepXkaTb OKOHYAaTeNbHYI0 MoOeqy M HOonpoOOBad HAWTH

Jpyroe peuieHue. Pe3ynbTaToM cTaia MUPHBIN 10T0BOp, NOANUCaHHbIN B 1269 1o H.3.
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MenuuMHCKUE KapThbl, BBIMHCKM, HANpaBIEHUS M Ha3HAYEHUSI TOXKE B CBOEM poje
JIOKYMEHTBI, IIEPBBIE CBEJICHUS 0 MEAUIIMHCKUX JOKYMEHTAaX, KOTOPbIE U3BECTHBI HA HAILIE BpEMs
9TO ETUMNETCKUH Manupyc. ITOMY AOKYMEHTY, KOTOpPbIA H3BeCTeH Kak "['mHeKkonorumyeckoit
nanupyc Kaxyna", ucnonnunocs 4000 ner. Jokyment Hanui B 1889 romy. B HéM conepxarcs
UHCTPYKILIMHU O AMATHOCTHKE U JICUCHUU psAa 3a00JICBaHUMA.

Taxxe OOHMM C JApPEBHEHIIMX B HCTOPUU JUILUIOMATHUYECKUX IIEPENUCOK SBISIOTCS
nepenucka ¢apaona Erumnra ¢ npaBuTeNnsIMH COCEIHUX TOCYAAPCTB. DTU TIIHHSIHBbIC TAOIWYKH,
W3BECTHBIC KaK "muchbMa AMapHa", ObUTH OTIIpaBJIeHBI B 14 Beke /10 HAIIICH PBI.

3amenuB 3Ty TEMy HEJb3sl MIPOCTO TaKk OOOWTH CBHUJETENbCTBA O Opake. JpeBHeHmmMu
CUMTAIOTCS, JIEBAHTUHCKHUE NAIMUPYChl SIBISIFOTCS KOJUIEKIMEH NOKYMEHTOB, JaTUPOBAaHHBIX 5
BEKOM /IO H.3., KOTOpble ObLIM HalJeHbl Ha ocTpoBe Dnedantuna Ha pexke Hun. B 1o Bpems Ha
0CTpPOBE GBI PACIIONOKEHO eBPeiickoe MOCeIeH e M0l Ha3BaHueM Me6, KoTopoe BBICTYNAJIO B
KayeCTBE E€TUIETCKOro rapHus3oHa. Cpeau pa3indHbIX JOTOBOPOB OBLIM TPU CBHUJAETEILCTBA O
Opake, crapeilline ¢ HW3BECTHBIX JOKYMEHTOB, JIOIIEIINX 0 HAIIUX JAHEH. DTU JIOKYMEHTbI
OMKCHIBAIM CBaJICOHBIC PACXO/Ibl, B TOM YHCIIEe IpHUIaHOe HeBeCThl. OIHOrO U3 JKEHUXOB 3BAJIU
AHanuu 6eH A3apusi, a ero HeBecTy TamyT.

Crapeiimuii cBO 3aKOHOB - 3TO 3akoHbl Ypa Hammy, maps Ypa, lllymepa u Axkana,
ABJIAIOTCS IPEBHEMIIMM CBOJIOM 3aKOHOB, JIOIIEAIIMM JI0 HamuxX BpeMeH. CBOJ 3aKOHOB ObLIN
HanucaH 0koi10 2050 r. 70 H.3. ¥ 0XBaThIBAET IMPOKHUI CHEKTP NPECTYIUICHUH.

Ho HeHyxHO 3a0bIBaTh, 4YTO MBI TOXE SBJISEMCS YacThlO HCTOPUU, M HaIe
CyILIECTBOBAHUE HE NMPOUAET HE3aMeTHO. [1epBhIil JOKYMEHT, KOTOPBIN MOSIBIISIETCS y YeJIOBEKa C
€ro POXKIEHMS - 3TO CBUJETENILCTBO O POXKJIEHUHU, OyMara, KOTopas 10Ka3bIBaeT CyIIECTBOBAHUE
3TON (u3nueckoil ocoObl. B 21 Beke nokyMeHTHI oTBedaroT 3a Bc€. HammoHanbHOCTB, MECTO
NPOXKUBAHUS, ICUXOJIOTHYECKOE COCTOSIHME JApyrue (hakTopel deinoBeka. Bcs Hama XU3HB
U3NIUTa Ha Oymare Kak JPEBHsISI JIETOMUCH, Aa 3TO U €CTh JIETONHCh. JIeTonuch Halux BpeMEH,
HAIIIET0 BeKa, KOTOpasi OTKPOET O0JIbIIOM MOTOK HHPOpMAIMH JIJ1s Oy1yIIEero MOKOJIEHUS, U 1acT
BO3MOXKHOCTh TBOPHTH MUCTOPHIO €My. A Kakoi OHa OyJeT - 3aBUCHUT YK€ OT HUX. JlIOKyMEHTHI —

TJIaBHBIC CBUACTEIIN UCTOPHUU BCCX BpeMéH n HapO,[[OB!

Tamapenko /Imumpo

yuenwv 8-A kracy wikonu-cimnazii Ne 42, m. Jlyeancox.
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A MAIO ITPABO

Sk yacto uyemo cioBa: S maro npaso! S- moannHal
S maro paBo Ha XXHUTTS, 1 HA IM's1, 1 Ha POIUHY!

$1 Maro mpaBo TiAHO JKUTH, 1 TPAIIOBATH, 1 TBOPHUTH.
S maro mpaBo Ha cBOOOY 1 Ha yIIOOJIEHY pOOOTY.
S1 Maro mpaBo rOBOPHUTH, 0OpaTH Bialy Ta 3MIHHTH,
HaBYaTHUCh, CTaTh [Ipe3naeHrom

ab0 TaEMHMM CIleareHTom!

Hamio s TinbKku npaB He Maro.

[Tpo nemio HaBiTh 51 HE 3HAIO!

Ta MaJio TiTbKK TIPaBO MaTH:

A Tpeba BMITH 3aXHILATH,

CBoto cBoOOTy 1 TIpaBa.

Ha te nana moauni roiosa.

51 xouy npaBO3HABIIEM CTaTH,

3aKOHH JJOCKOHAJIO 3HATH,

1100 YecHO KHUTH, PAILIOBATH

[ mrosm 1100 mormomarartu!

Tamapenxo Hzopo

yuawuiics 8-A knacca wixonvi-eumnazuu - Ne 42, 2. Jlyeanck.

IIOYEMY A X04YY CTATh OPHCTOM
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FOpucm - smo noyman, ymerowuii niasams medxncoy pughamu 3aKoH08
(I"eopeuti Anexcanopos)

Opucr. Kak s 3T0 monumaro? B mob6ol cTpaHe ecTh 3aKOHBI, MpeaycMaTPHUBAIONINE
coOntofeHre mnpaB uenoBeka. UTo Obl MX NPUMEHATh, HYKHBI JIIOJAHM, KOTOPbIE B HHUX
pa3buparorcs. OTO OpUCTbl. VIMEHHO OHUM ONpeAeNnsoT, KaK HYKHO JE€WCTBOBaTh B TOM WU
WHOW CUTYaIIWH.

[Tpodeccus ropucra Bcerma BoctpeOoBaHa. Becem dusznueckuMm U IOpUAWYECKUM JIHIIAM
HYXXHBI IOPUCTBI, 4TO ObI pemarh UX MpoOJeMbl, YTO OBl OHHM CIyYailHO HE HAPYIIWINA 3aKOH.
KoHcynpTanuu roprcra MoMOraroT JIOASM NPUHATh NPAaBUIBHOE PELIEHUE, BBDKUTH B HALIEM
MUpPE OTpaHUYCHUH.

s Toro 4toObl CTaTh IOPUCTOM HY)KHBI XOpOILasi MaMATh U OCTPBIA YM, HYKHO YMETb
IPUHUMATh PELICHUS B 3aBHUCHUMOCTH OT CHUTYyallud M CPEIUd MHOXECTBA IOXOKHUX CTaTei
3aKOHOB HallTM Haubosee Noaxojsulyro. Beap MHOrna OAMH M TOT K€ IOCTYINOK MOKHO
KBaJIM(ULIMPOBATH COBEPIICHHO MO-PAa3HOMY.

Mgt Toro, yTo OB OCBOUTH 3TY MPO(MECCUI0 HYKHO JIOJITO M YIIOPHO yuuThesa. B Oymyiiem
s XOTeJ OBl CTaTh IOPUCTOM, T.K. 3TO BEpHBIH CcI10coO OBITH MOJIe3HBIM 001ecTBy. Kpome Toro,
€CJIM Thl IPaMOTHBIN IOPUCT, TO TBOM TPY/A XOPOILIO OIUIAYUBAETCs. A €ClIM CTaTh CIIELUATUCTOM
0 MEXAYHApOJAHOMY MpaBy, TO 3TO MPEKpPacHasi BO3MOXKHOCTh YBUJIETh MHUP M MTO3HAKOMUTHCS
CO MHOTHMMH HHTEpECHbIMU JIoAbMH. [Ipodeccust ropucra MHE TMPEACTaBISETCS OYEHb

MPUBJIEKATEIbHON, BOCTPEOOBAHHOMN U IOCTONHOM.

Tuwaroea Hina

yuenuys 10 xknacy Apmemiscokoi sazanonooceimuvoi wikonu I-LLI cmynenis Ne 10.

ITPABA IIIKOJIAPA TA CITOCOBH IX 3AXUCTY. ITONEPE/KEHHA HACH/IbCTBA
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HAJl THTHHOIO B OCBITI TA OXOPOHA 3/]0POB’A

Koxna autnHa, sika 3HaXOJAUTHCA Y CYCHUIBCTBI, Ma€ CBOT MpaBa Ta 00-B’SI3KH HE3aJIEHKHO
BiJl KOJIbOPY LIKIPU YM OYE, HE3aJeKHO BiJl TOTO, /e BOHA HapOAMIIACh, HE3AJIEKHO BiJ TOTO,
XTO 11 0aThKH, € BOHU YHiX HEMa€ 3a Oyb AKX 00CTaBUH, HE3aJIEK-HO BiJ] CTaTi, BiKy, 3aKJIa1y B
SIKOMY BOHA HABYA€ThCS, BUXOBYETHCSI.

Koxna nutuHa — 11e oco01Ba il HEIOBTOPHA OCOOUCTICTB, SIKa Ma€ MPAaBO caMa BU3HAUNUTHU
CBO€E MICIIE B XKUTTI i peaizyBaTu cBoi 3710H0cTi. Hama mkoma Nel( B ibo-My HaM JormomMarae.

[TpaBa i 3aKOHU CYNPOBOJKYIOTH BCE KUTTS. 3BUYAWHO B MiJTITKOBOMY Billi HEMO-KIIMBO
3HATU JOCKOHAJIO BCi 3aKOHU Ta MpaBa THM OLIbIIe MU BUBYAEMO IPABO3HABCTBO TLIHKHU B 9 Ta
10 xiacax. Ane OCHOBHE, IIIO CTOCY€ETHCS JiTeH - MM MOBHHHI 3HAaTH — CBOI IpaBa Ta 3aKOHU B
SAKUX TapaHTYyIOThCS 111 ITpaBa. A IO XK 1€ - MpaBa JUTHHHA?

Le 3a0e3neueHHs] AUTHHI 32aKOHOM MOXJIMBOCTI MaTH 1 pO3MOPSAHKATUCH MaTepi-allbHUMU,
KYJIbTYPHHUMH Ta 1HIIAMH COI[IaJIbHUMHU OJjaraMu W IIHHOCTSIMH, KOPHUCTYBATHCh OCHOBHHMH
CcBOOOAMH Y BCTAHOBJICHUX 3aKOHOM MEXKax.

SIKi K TOKYMEHTHU PEerjaMeHTYIOTh Ta FapaHTyIOTh IpaBa JUTHHH?

OpuH 3 TOJIOBHUX MIKHAPOJIHUX JTOKyMeHTIB 11e KonBeHis npo npasa qutunau. [IpuitHsaTta
20 mucromama 1989 poky wMaiibxke BcimMa kpainamu Opranizamii O0’eqHa-HMX HaIid Ta
patudikoBana B Ykpaini B 1991 pori. 3rizao KonBeHIlii MOXKHA BUIUTU-TH JCKUIbKA CTaTeH, SKi
OB’ s13aH1 3 3aXMCTOM JUTHHU BiJl HACKJIBCTBA B OCBITI Ta iHIUX cdepa kuTTs. Jlo mux crarei
PO 3aXUCT JiTed BiJ yciXx (GopM HacHIbCTBA BigHOCAThCS crarTs 16, 19, 34, 37, B skux
BIJI3HAYAETHCS, IO >KOJHA JAUTHHA HE MOXKe OyTH 00’€KTOM CBaBIILHOTO a00 HE3aKOHHOTO
BTpY4YaHHs B 3[iIiCHEHHI ii Mpa-Ba Ha OCOOMCTE 1 CIMEWHE MXHUTTS, HEAOTOPKAHICTh XKUTJIA,
TAEMHUITIO KOPECTOH-/IEHIIIi a00 HE3aKOHHOTO IMOCsTaHHs Ha ii YecTh 1 rigHOCTI. Bel nepkaBu
y4acHHUII 3a-0e3MeuyroTh, 00 >KO/IHA TUTHHA HE Mij/laBajach KaTyBaHHIM Ta 1HIIMM >KOPCTKO-
CTSM Hi B IIIKOJI, Hi BJJOMA, Hi B IHIIAX MICIIIX.

OcHoBHuit 3akoH Ykpainun — Konctutyiisi cratsamu 3,28,52 rapanTye mpaBO Ha 3aXHUCT
JFOIMHU Bij yciX (OpPM HACHIIBCTBA.

Hosuii 3akon Ykpainu “IIpo ocBiTy” YiTKO periaMeHTye MONepePKeHHs Ha-CUIbCTBA HaJl
IUTHUHOIO B 3aKJIaJax OCBITH.

3akoH «IIpo OXOpPOHY HIWUTHHCTBA» 3a0OpPOHSE TMPOIMapajyBaTH y 3aco0ax Maco-BoOi
iHdopmarii, Tak 3apa3 PO3MOBCIOJDKEHY, KYJIbTYpy HACHJIBCTBA Ta >KOPCTOKOC-TI,

PO3MOBCIO/KEHHS 1H(OpMAIlii, 1[0 3HEBa)KA€ JIOJCHKY TITHICTH 1 3aBAa€ IMIKOIU MOPATBLHOMY
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CTaHy AMTUHHU. A MM 3apa3 6auuMo 1o TenebaueHHIO MporpaMu siKi po-OJsaTh Tex came. Mu Bci
pO3yMi€EMO, IO TEJIEKaHAIW 3apoOJsioTh Ha IbOMY Tpolmi. AJie MocTae MUTaHHS YoMy O Ha
Hamux Michkux TenekaHamax ATB Ta “3akaz” He BBecTH mepenadi IMOB’s3aHI 3 MPaBOBOIO
OCBITOIO ITIITITKIB B IKMX PO3MOBIJAIOCH PO MpaBa JUTUHU Ta 11 00B’SI3Ku?

Ane noBepHeMocs o ictopii. ¥ 1887 pori MinicTepcTBoM HapoaHOi ocBitu Pocilichkoi
iMmepii Oyno BUAAHO TaK 3BaHUM WMPKYIAp “TIPO KyXapuuHHUX JiTel”, SKui 3a00pOHSB
MpUMaTH 70 TiMHAa31i — OCHOBHHUX CEPEIHIX HaBUAIBHUX 3aKJIAJIIB TOTO Yacy — “HiTeill KOHIOXIB,
nakeiB, Mpayvok, APIOHUX TOPTOBIIB 1 TOMY IMOAIOHUX JIFOJEH” B HAIl Yac MOPYIICHHS IpaB
JUTHHU. YTepuie npaBo Ha ocBiTy Oyno 3akpiruiene B Koncrutynii CPCP 1936 poky Ta
Koncrutymii YPCP 1978 poky. 3apas 3a ganumu MiHicTepcTBa OCBiTH, 0n3bK0 30 THCSY ITiTElH
IIKUTBHOTO BIKY Hije He HaByaroTbes. Lle skax, Tomy mo Konctutyiis Ykpainu B crarti 53
rapaHTye mpaBo Ha OCBITY, a 3akoH “IIpo ocCBiTY” perjlaMeHTye 1€ NpaBO Ta 3000B’s3ye
NPaliBHUKIB [IKOJIHM, YYUTE-JTIB, TUPEKTOPIB JOACPKYBATHCh NENAroriyHOi €THKH Ta TOBAaXaTH
TIAHICTh CTYACH-TA, YYHS, MTUTUHU: 3aXUIIATHA JITEH Ta MOJIOAb BiJ yCiX (OpM HACHUIILCTBA,
3ano0ira-TH B)XKMBAaHHIO HUMM aJIKOT'OJII0, HAPKOTUKIB Ta IHIIMM LIKIAJMBUM 3BUYKaM NPUIMaTH
BC1 3aX0/11 10 3aJIy4€HHs JiTeH 0 HaBYaHHS.

B wamriii mkomi Ne 10 e muTaHHS CTOITH HA MEpIIOMY Miclli. Y Hac mpaiorTsk Pamga
npoQUTAKTUKY HIKOJIH 3 3aJIy4SHHSIM BCIX CIYKO0 MiCTa, IPOBOJATHCS PEHIH 10 3alTy4eHHS JiTer
JI0 LIKOJIU MPalliBHUKAMU Ta YUHIBCHBKUM aKTHUBOM 1 0arato iHIIKUX 3a-XOIB.

AHaJli3yl0u1 Bce 11€ MOYKHA CKa3aTu Ta BU3HAYUTU HACTYIIHE!

HixTo He Moxxe Tebe obOpasutu. HixTo Ha Moke Haj ToOo0 3HymaTucs. Hixto HEe Moxe
Tebe Outu. XKoneH yueHb, yuuTenb, OaTbKHM Ta CTOPOHHS JIIOJUHA HE MOXeE OoOpakaTu Ta
NPUHUKYBATH TeO€, CTABUTH B KYTOK, OUTH.

Ane skmo oOpa3uWiaM B IIKOJI MOXHA MOINPOCHUTH JOMNOMOTH TPAalliBHUKIB IIKOJIH,
YUUTENiB, AUpeKTopa. B Hamiil mkosi He Oys0 BUMAAKIB IPUHUKEHHS YUHIB Ta HACUJILCTBA HaJl
HUMU. SK110 00pa3min Ha BYJMIN NMOTPIOHO 3BEpHYTUCA A0 OATHKIB, YUUTE-JIIB, MUTILII, HIIMX
Jopociux. SKio oopa3uiiu BaoMa MOKHA 3BEPHYTHUCS /10 BUUTENIB, IUPEKTOPa, MUTIIII.

3rigHo 3akoHy «IIpo 0XOpOHY AUTHUHCTBa» JITH MalOTh MPaBO 3BEPHYTUCH 0CO-OMCTO 10
OprafiB ONIKH, CIyXOM C CIpaBaX HEMOBHOJITHIX Ta IHIII YCTaHOBHU MICBKOI Ta J€p>KaBHOI
Biaau. Jlyxe XoTijgochk 100 y Hac B MICTI ICHYBaB JUTSYMIA OpraH Biia-au, SKUil JoromMaraB HaMm
BUIIPABJISITH CBOI MOMMJIKY Ta BIJICTOIOBATH CBOI IpaBa.

Ane BIACTOIOIOYM CBOI IMpaBa MOTPIOHO He 3a0yBaTH, L0 KOXKEH HAall BYMHOK IIO-

3HAYa€ThCsl Ha JIIOJAX, SKI HAaC OTOUYIOTb. MM [IITH KOpUCTyeMOCsS OjlaraMH, CTBOPE-HHUMU
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iHIMMY TopMU. Ham moTpiOHo Oyt 10OpUMU Ta YyWHUMH 10 JIFOJIEH, 0COOIN-BO 10 BUMTETIB
Ta MpaIliBHUKIB MKOJIU. JJonmomararu B 0i/ii, moBa)kaTH Ta JIIOOUTH OaThbKa Ta MaTip.

Hawm BciM mOTpiOHO CTaTh YECHUMU TPOMAISTHAMU Y KpaiHu, JIFOJBMH 3 JOOPUM CeplieM Ta
yucToro aymieto. [lorpiOHo poOuTH Bee Tak, Mmoo JFOAIM, SKi HaC 0TOYy-I0Th, Oyi0 100pe 1 ToIi
HE TMPHUHIEThCA 3axuiaTu ce0e BiJ HACHIBCTBA Ta MKOPCTO-KOCTi, TOMY LIO J00pO 3aBXau

HOPUHOCUTH 100PO.

Yepnoscykosa Anvona
yuenuys 10 xnacy Cepednvoi 3a2aibH00C8ImHbOL

wixoau I-111 cmynenie Ne 6 m. Cesepodoneywk.

ITPABA HIKOJIAAIPA TA CITOCOBH IX 3AXHCTY

Jitn — 1e okpema, camocCTiiHa YacTHHA CYCIHIJIbCTBA, SIKid MpUTaMaHHI OCOOJIMBI
MpaBuJia MOBEIIHKU, CBOEPIIHI JKUTTEBI MOTISAIM, 1110 3a0€3MeUyI0Th ii pO3BUTOK 1 CTAHOBIECHHS
Ta TEPETBOPEHHS B JIOPOCIY 4YaCTHHY CYCHUJIBCTBA. YHACHIIJOK CBOTO CTaHOBHUINA JITH
noTpeOyIOTh O0COOIMBOTO MiTXOAY, COIIAJILHOTO 3aXMCTy Ta moBard 1o ix mpaB. [1] Koxxna
JTUTHHA, SIKa 3HAXOIUThCA y CYCIIJIbCTBI, Ma€ CBOi MpaBa Ta 000B’SI3KH HE3aJIEKHO BiJl KOJIBOPY
HIKIPH YW OYel, HE3aJIeXKHO BiJl TOTO, /Ie BOHA HApOIUIach, HE3aJIEKHO BiJ TOTO, XTO 11 OaThKH, €
BOHU YW iX HeMae 3a OyJp AKUX OOCTaBMH, HE3AJIEKHO BiJ CTaTi, BIKY, 3aKJaJy B SIKOMY BOHA
HABYAETHCS, BUXOBYeThCs. KokHa AuTHHA — 116 0COONIMBa i HEMOBTOPHA OCOOHUCTICTS, sIKAa Mae
IpaBO caMa BHU3HAYMTHU CBOE MiCLle B XHUTTI W peanizyBatu cBoi 37i0HocTi. IlpaBa i 3akoHu
CYMPOBOKYIOTH BCE JKUTTS. 3BHUANHO B MiJJTITKOBOMY Billl HEMOXKIJIMBO 3HATH JOCKOHAIO BCI
3aKOHM Ta IpaBa ,aJie OCHOBHE, 110 CTOCYETbCS JITE€H - MU MOBHHHI 3HaTHU — CBOI IIpaBa Ta

3aKOHHM B SKHX TapaHTYIOThCS L1 ITpaBa.

A mo x me - mpaBa autuHu? lle 3a0e3nedyeHHs] MTUTHUHI 3aKOHOM MOXKIMBOCTI MaTH 1
pO3MOPSIHKATUCH MaTEPIAUIBHUMHU, KYJIHTYPHUMH Ta COLIAJIBHMUMH OJlaraMd W IIHHOCTSIMH,
KOPUCTYBaTHUCh OCHOBHHUMH CBOOOJAMH y BCTAHOBJIEHUX 3aKOHOM Mekax. SKi K TOKyMEHTH
pErJIaMeHTYIOTh Ta TapaHTYIOTh MpaBa JUTHHH?

[IpaBoBa 6a3za ckiagaetbest 3 KoHCTUTymii YKpaiHH,BiAMOBITHUX KOAEKCIB YKpaiHu,
3akoHIB YkpaiHu, ykaziB llpesunenta Ykpainu, nocranoB KaOinery MinicTpiB Ykpainu, a
TaKOX B1JIOMYHUX IMPABOBHX aKTiB, JAEPKABHUX mporpam[2].
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B 3aranom, 10 mpaBOBHX JOKYMEHTIB, fIKi CIPSMOBaHI Ha IOAOJIAaHHS HACHJIBCTBA Hal
JIFOABMHU BITHOCSTHCS:

- 3arasibHa nekitapartis npas Joauan (10.12.1948);

- Jexnaparis npaB qutuau (20.11.1959);

- MibkHapoAHMI TaKT PO TPOMAASHCHKI Ta MoJiTHaHi npasa (16.12.1966);

- Konsenuis mpo npasa gutunu (20.11.1989);

- 3akoH Ykpaiau «I[Ipo oxopony mutunctBay (26.04.2001);

- 3akoH Ykpaiau «IIpo corianbHy poOOTYy 3 CIM’SIMH, TITBMH Ta MOJIOJITIO

- Kpuminansauii kogexe Yipaiau (1.09.2001);

- 3akoH Ykpainu «[Ipo monepemkeHHs HacuiIbcTBa B ciM’» (15.11.2001);

- Cimetinnii konekc Ykpainu (10.01.2002);

- Yka3 npe3uaeHTta Ykpaiau Big 5.05.2008 p. Ne411/2008 «IIpo 3axoau moao 3a0e3nedeHHs
3aXHUCTY MPaB 1 3aKOHHUX 1HTEPECIB TITEH;

B Vkpaini npuiiHATO psiJ 3aKOHOIABUMX Ta HOPMATUBHO-TIPABOBHX AKTIB, SKi 3aXHUIIAIOThH
JIOUHY BiJ] HACWUJIbCTBA, @ TAKOXX PETVIAMEHTYIOTh MAiSUIbHICTH MPABOOXOPOHINB IIOAO HOro
MOTepeKEHHS Ta MPUITUHEHHS.

OnvH 3 TOJOBHUX MDKHAPOJHHMX JOKYMEHTIB 1ie KoHBeHIiss mpo mpaBa IUTHUHHU.
[MpuiinsTa 20 mucromana 1989 poky maibke Bcima kpainamu Opranizanii O0’enHaHUX HAIlii Ta
patudikoBana B Ykpaini B 1991 pori. 3riqno KoHBeHIIiT MOKHA BUIUIMTH JCKUJIbKA CTAaTEH, SKi
MOB’s13aHI 3 3aXMCTOM JUTHHU BiJI HAaCHJIbCTBA B OCBITI Ta IHIMX cdepax  KUTTA,
ct.16,c1.19,c1.34,c1.37, B SKMX BiJ3HAYAETHCS, IO >KOJAHA TUTHHA HE MOXE OyTH 00’€KTOM
CBaBUIHHOTO 200 HE3aKOHHOTO BTPYYaHHS B 3/1MCHEHHI 11 MpaBa Ha OCOOUCTE 1 CIMEWHE KUTTS,
a00 HE3aKOHHOTO MOCSATaHHs Ha ii yecTb 1 rimHicTh. [4] Bci aepxaBu-yyacHwuli 3a0€3MeuyOTh,
1100 ’KOJHa JAUTHHA HE MiJJaBallach KaTyBaHHSM Ta >KOPCTKOCTI Hi B IIKOJi, HI BJOMa, Hi B
IHIITUX MICIISIX.

Ha mincrasi nonoxenbs Koncrurynii Ykpainu 1 Konsenuii OOH mpo mpaBa auTHHH
26.04.2001p. B Ykpaini Oy mpuitHsatuil 3akoH «IIpo OXOpOHY NUTHMHCTBay», SIKUl BU3HAYae
OXOpPOHY JMTHUHCTBA 3 METOIO 3a0e3MeueHHs peaiizallii mpaB JUTHHU Ha BCE KUTTSA, OXOPOHY
37I0POB’s, OCBITY, COIllaJIbHUM 3aXUCT Ta BCEOIYHWUU PO3BUTOK, BCTAHOBJIIOE OCHOBHI 3acajd
JIep>KaBHOT TOJIITUKH.

OcnoBHuit 3akoH Ykpainu — KoHcTutylis YKpaiHu € Ti€lo IpUauYHOI0 0623010, HOPMHU SKOi
BHU3HAUYAIOTh Ta TapaHTYIOTh OXOPOHY 1 3aXWCT IpaB, cBOOOJ Ta iHTepeciB moauHu. lle Taki

crarti Koncrutyuii Ykpainu sx: cr. 27,28,32,52,53 rapanTye nmpaBO 3aXHUIIATH CBOE XKHUTTS 1
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3JI0pPOB’Sl, )KUTTS 1 30POB’S IHIIMX JIOJEH BiJl MPOTHIPABHUX MOCATaHb (CT. 27); HIXTO HE MOXKE
OyTH TiIJaHUN KaTyBaHHIO,)KOPCTOKOMY TOBOJKEHHIO YW TOKapaHHIO(CT.28); HIXTO HE MOXKe
3a3HaBaTH BTPy4YaHHS B HOro ocoOucTe Ta cimeiiHe >KuTTs (cT. 32);0yap sike HACHUILCTBO HAJl
JUTHHOIO Ta 11 eKCIulyaTallisl TNepecliayloThCs 3a 3aKOHOM(CT.52);KO)KeH Mae IpaBO Ha
ocBiTy(cT.53). [5]

3akon “TIpo OCBiITY” periiaMeHTye MpaBO Ha OCBITY Ta 3000B’S3y€ MPAIiBHUKIB IIKOJIH,
YUUTENIB, IUPEKTOPIB JOJCpPKYBAaTHCh MENAroriyHoi €THKM Ta TOBaXaTW TiTHICTb YYHS,
CTYACHTa, JWTUHH: 3aXWUIIaTH JiTeH Ta MOJIOAb BiA YCiX (OpM HACWIBCTBA, 3amoliratu
BXKMBAHHIO HUMH AJIKOT'OJII0, HAPKOTUKIB Ta 1HIIMM LIKIJUIMBUM 3BHUYKaM, IpUHAMaTH 3aX0Ju 10
3aJTy49EHHS JIITeH 10 HaBYaHHS,TOMY 110 (hOpMyBaHHSI OCOOMCTOCTI BiIOYBAETHCS B MIKIJILHOMY
i [1].

3akoH «IIpo OXOpoHY HWUTHUHCTBa» 3a0OpOHsiE€ IpomapaayBaTH Yy 3aco0ax  MacoBOi
iHpopMamii KyIbTypy HACHJIBCTBA Ta >KOPCTOKOCTi, PO3MOBCIO/KYBATH iH(OpMALi0, IO
3HEBAXKAE JIIOJICHKY TiIHICTb 1 3aBJa€ MIKOAU MOPAJIbHOMY CTaHy AUTHHU [6].

Konu nutuHa ¥ipe 10 LIKOJIM, Y HBOTO 3'BIISIETBCS Maca HOBUX OOOB'SI3KIB, ajie KpiM
000B'sI3KIB y AUTUHH € 1 mpaBa. 3akoH «[Ipo ocBiTy» nepepaxoBye OCHOBHI MpaBa TUTHHU Y
IKOJTi, SIKi 000B'SI3KOBO TOBUHHI IOTPUMYBATHCS.

VYdeHb Mae npaBo Ha:

e  BHUOIp OCBITHBOTO 3aKJIa1y a00 OCBITHBOI IPOTPAMU;

e  BiJIbHMIA BUPA3 BIACHUX IOTJISIIB, IEPEKOHAHB 1 TyMOK;

® KOPHUCTYBaHHS HABUAIBHOIO, HAyKOBOIO, KYJIbTYPHOIO, CIIOPTUBHOK, TOOYTOBOIO,
03/I0pOBYOI0 023010 HABUAIBHOTO 3aKJIAIY;

e  cBOOOIY OTpUMaHHs 1H(pOopMaIii.

e  CcBOOOJY IYMKH, COBICTI 1 peJirii.

e  Oe3neyHi Ta HELIKIJIMBI YMOBH HaBYAHHS;

e  J100pOBUIBHY y4acTb y TPYAOBiHl IiSIBHOCTI 3 GJIar0yCTPOIO IIKOJIH;

e  BUIbHE BIJBIJyBAaHHS 3aX0/iB, HE epe10aueHUX HaBYAIbHUM IIJITAHOM.

®  BIJINOYMHOK B IIEpepBax MK ypOKaMH 1 B KaHIKYJISIpHUH 4Yac.

®  [UIBIM Ta MaTepiaibHy AOMOMOTY BIIMOBIAHO A0 AIFOYUX HOPM.

e  TIepeBe/IeHHS B IHIIMM OCBITHIN 3aKiaj, IO peaizye OCBITHIO MPOrpamy BiAMOBITHOTO
PIBHSI.

e 3700yTTsA OE3KOIITOBHOI OCBITH BIAMOBIAHO J0 JEp>KaBHUX OCBITHIX CTaHAApTiB,
PO3BUTOK CBO€i 0COOM, CBOIX TalaHTIB, PO3YMOBUX 1 (DI3MUHUX 3A10HOCTEH.
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e  OIlIHKY 3HaHb 1 YMiHb HaBUaHHS, OTPUMAaHHS OIIHKU 0 KO>XHOMY MPEIMETY BUKIIOYHO
BiJITOBITHO JI0 CBOIX 3HAHB 1 yMiHb.

® 3aBYaCHE TMOBIAOMJICHHS NpPO TEPMiHH 1 00'€eM KOHTPOJIBHUX POOIT BIAMOBIAHO [0
rpagika.

®  y4YacTh B KYJIbTYPHOMY JKUTTI IIIKOJIM, BUCTaBKaX, KOHKypcax, OJIIMITiaax;

® y4YacTh B YNPaBJIiHHI OCBITHHOI YCTAaHOBOKO B MOPSJAKY, BH3HadyBaHOMy CTaTyToM
IIIKOJIH.

® CTBOPCHHS CYCIUIBHUX 00'€JHaHb, SKIIO BOHH He cyrepedaTh CTaTyTy IIKOJIH.

e  BHUKOPHCTAHHS MpaBa eKCTEPHATY, JOMAITHLOTO HABYAHHS.

®  BIIKPUTUH BHUCIIB CBO€I OYMKH MpO SKICTh OCBITHBOrO Ipolecy Ha Pami mkonw,
3aciIaHH] KOMICIi 3 MpaB JUTHUHHU.

®  BHUKOPHUCTAHHS JJIsl BUCTYIIIB 3ac001B MacoBoi iH(popMallii KON, BUAAHHS ra3erT.

e 3HaHHS IPO OJep)KaHi OLIHKH, SIK 32 YCHI, TaK 1 3a MUCHMOBI POOOTH.

®  [IOIIAHY JIFOJICBKOI T1IHOCTi, 3aXUCT BiJ Oyab-skux (opM eKcIuryaTarii, Gpi3ugHoro Ta
IICUXIYHOTO HACHIJIbCTBA.

VY4eHb IIKOJIM, Ma€ HEe TiUIBKH MPaBa, ajie i MeBHi 000B'SI3KH.

OO0oB’si3KaMu  Y4HIB €. JOTPUMaHHA 3aKOHOJIAaBCTBA, MOPAJIbHUX Ta ETHYHHUX
HOpM; CHCTEMAaTHYHE Ta TJIMOOKE OBOJOJIHHS 3HAHHSAMH, TMPAKTHIYHAMH HABUYKAMH,
MiJBUIICHHS 3arajJbHOr0 KYJIbTypHOTO piBHS; AoTpuManHs Crtatyty Ta IlpaBun BHYTpiIIHBOTO

PO3MOPSIIKY HAaBYAIBLHOTO 3aKiany [7].

OcHoBHI1 000B'A3KM Ta MpaBa JUTHUHH B IIKOJII IEPEPaXOBYIOTHCS B CTATYTI KOHKPETHOIO

OCBITHBOT'O 3aKJIa/y, aJie BOHH HE TOBHUHHI CynepeduTH 3akoHy «IIpo ocBiTy».

3axucT mpaB AUTUHU B CHUCTEMI OCBITH PETYIIOETHCS TAaKUMH HOPMATHBHO-TIPABOBUMH
aktamu sk Koncruryiis Ykpainu, 3akonn Ykpaiau «[Ipo oxopony autuHcTBa», «IIpo ocBIiTYY,
[TocranoBamu KabGinery MinictpiB VYkpainu «IIpo 3arBepikeHHs [lep’kaBHOro cTaHaapTy
6a30B01 1 MOBHOI 3arajbHOI CepeIHbOI OCBITHY» Ta IHILIUMH.

JlucuumuliHa B OCBITHIM yCTaHOBI MIATPUMYETbCS HAa OCHOBI IOBaru JIFOJCHKOI T'1THOCTI
YUHIB, BUXOBaHIIIB, eaaroris. Ha »xanp, mpaBa IUTHUHU B LIKOJII MOXYTh nopyuryBaTucs. Tak,
MOPYILIEHHSM ITpaBa Ha MOBary 10 JIIOJChKOT T'IHOCTI MOXHA BBaXKaTH pi3HI (OPMHU HACUIIBCTBA,
M0 3ycTpivaroThesl B IKomi. [lig (i3MYHUM HACHIBCTBOM MA€ThCS HA yBa3l 3aCTOCYBAaHHS
¢i3u4yHOT CHJIM A0 AWTHUHH, YITKOTO BHU3HAYEHHS IICUXIYHOIO HacHJIbCTBa Hemae. Dopmu
MICUX1YHOTO HACUJIBCTBA!

o IIOTPO3H Ha apecy LIKOJIAPa;
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° HaBMMCHA 130JIS11i4;

. npea'sIBJICHHS 3aBUIIICHUX BUMOT, SIKI HE BIATIOBIAAIOTH CTATyCy  BIKY;
o NPUHIKEHHS Ta 00pa3a TiTHOCTI;

° CUCTEeMaTUYHA KPUTHKA, KA HE Ma€e OOTPYHTYBaHb;

° HETraTHBHA XapaKTePUCTHKA IIKOJISIPA.

BignmosigHo mo ct. 32 3akony «IIpo ocBiTy» IIKOJIa Hece BiANOBIIATBHICTH 32 3I0POB's
(ncuxivne 1 (izuyHe) 1 KUTTSA IITEH, sIKI HABYAIOTHCS B HIW il Yac OCBITHHOTO mporecy [7].
3axucT MpaB JUTHHU B IIKOJI - 1€ crpaBa OaThKiB 1 aaMiHicTpamii. 3aBaaHHS OaThKIB —
3ayBXUTH, IO MpaBa JUTUHU YTUCKAIOTh, 1 MOBIAOMUTH MPO 1€ aAMIHICTPAIii0, 3aBJaHHS
aJIMiHICTpaIii — po3i0paTHCH.

SIKu10 y AMTHHU cTaBCs KOH(MIIKT 3 YYUTENEM, CIIOYaTKy MOTPiOHO cipoOyBaTH BUPIIIUTH
po0jeMy MHUPHO, MOIOBOPHUBILU 3 y4UTeleM. SIKIIO Iie He J0IOMOrIo, Tpeba 3BEpHYTHUCS 10
TUpeKTopa mKoid. Ha OCHOBI  NHCHMOBOI 3asBH BiH 3000B'S3aHHI MPOBECTH BHYTPIIIHE
cmyx0oBe posciigyBaHHs. SIKIIO AUTHHY OOpakaloTh IHIN JiTH, MOTPIOHO JJIs TMOYATKY
IIOTOBOPUTH 3 Horo OaTbKaMH, MOJIMBO, LIbOr0 OyJe NOCTaTHbO. Y TOMY BHIIQJAKY, SKIIO
3HYILLAHHS TPUBAIOTh, 3BepHYyTHUCSA 10 Cily:k0M y cripaBax JaiTei.

[HTepecu AUTHHU TOBUHHI OyTH mpiopuTeToM, Tpeba JomMaraTucs JOTPUMAaHHS ii MpaB -
aJie TPy [IbOMY BUMAaraTH Bijl TUTUHU BUKOHAHHS CBOIX OOOB'S3KIB.

V pasi HeBJJOBOJIEHHS BXKUTUMHU 3aX0/laMU OaThbKU MarOTh MPaBO «3BEPTATHUCS 10 AP KaBHUX
OpraHiB YIpaBIiHHS OCBITOI0 3 MHUTAaHb HaBYaHHS, BUXOBAHHS JITEH; 3aXUIIATH Y BIANOBITHUX
JIEp’)KaBHUX OpraHax 1 CyAl 3aKOHHI 1HTepecH cBoix AiTei»( cT. 60 3akony VYkpainu «IIpo
ocBity» ) [7].

VYuHi (KpiM THX, XTO HABYAEThCA B IMOYATKOBIH IIKOJI1) TAKOXK MAarOTh IPaBO KJIOMOTaTH
PO TMPOBEJCHHS AMCLUUIUIIHAPHOTO pPO3CIiAyBaHHA IIOAO MpaliBHMKA, IO YTHCKA€e IpaBa
JUTHHM, 332 y4acTI0 BUOOPHMX NPEICTaBHUKIB yuyHIB. KiomoranHs Moxke OyTH 3a/J0BOJIEHO, a
TaK0XK MO)Ke OyTH ¥ BIIXMJIEHO. SIKIIIO y4HI 3 pIIIEHHSIM aJMIHICTpallii He 3TOAH1, BOHH MalOTh
IPaBO 3BEPHYTUCS 3a JONOMOIOI0 JI0 YMOBHOBa)KEHHX OpraHiB JEp)KaBHOI BIaaAM, TOOTO B
OpraHu YIpaBJliHHs OCBITOIO a00 10 (axiBIiB 3 OXOPOHU MPaB AiTEH.

AHaJli3ylouM Bce 116 MOKHA CKa3aTH Ta BU3HAUUTH HACTYIHE: XOJEH yueHb, YUUTElb,
0aTbKU Ta CTOPOHHS JIIOJIMHA HE MOXE 00pakaTH Ta MPUHIKYBATH Te0e, CTABUTH B KYTOK, OUTH.
Ane Ko oOpa3wyid B MIKOJI MOKHA MOIMPOCUTH JOTOMOTH MpPAalliBHUKIB IIKOJIH, YUUTENIB,
nupekTopa. SKimo oOpa3wiM Ha BYJIMII MOTPIOHO 3BEpHYTHCS 10 OaThbKiB, YUMTENiB, MUTiMLii,

IHIIKUX AOpOCiIuX. SIKII0 00pa3uiy BAOMa MOXKHA 3BEPHYTHCS J0 BUUTENIB, TUPEKTOPA, MUTILI].
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3rizo 13 3akoHOM VYkpainu «IIpo OXOpoHy AMTHHCTBa» [iTH MalOTh MPaBO 3BEPHYTUCH
0COOHMCTO JI0 OpraHiB OMiKH, Cay)0u y CripaBax JiTel Ta iHIII YCTAaHOBU MICHKOI Ta JEepKaBHOI
BJIaAUd. AJie BIACTOIOIOYM CBOI MpaBa MOTPiOHO He 3a0yBaTH, IO KOXKEH Hall BYHUHOK
MO3HAYAETHCS HA JIIOJAX, SAKI HAC OTOYYIOTh. MU [JITH KOpPHUCTyeMOCS OiaramMu, CTBOPEHUMH
iHmmMu JroapMuA. Ham motpiOHO OyTH noOpuMu Ta YyWHHUMH JO JIFOJEH, qormomMaratd B Oifi,
noBakaTu Ta IoOMTH OaThbka Ta Mmarip. Ham BciM mOTpiOHO CTaTW 3aKOHOCITYXHSHHUMHU
rpomMaasiHaMu YKpaiHu, JIOAbMHU 3 T0OpUM cepleM Ta 4yucToro ayimero. [loTpiGHo pobutu Bce
TaK, Mmoo JOASIM, SKi HaC OTOYYIOTh, OYyJ0 I0Ope 1 TOAl HE MPUMIETHCS 3aXHIIATH cede Bif
HACWJIBCTBA Ta JKOPCTOKOCTI, TOMY IIIO JTI0OPO 3aBXKAH MPUHOCUTH J00PO.
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